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EEPORTS  OF  CASES 

IXKmMZNID  IN 

THE  DISTRICT  COUETS    OF  APPEAL 


STATE  OF  CALIFORNIA. 


[Civ.  No.  3132L    First  Appellate  DiBtriet,  Division  Two. — Deeember 

13,  1>919.] 

AifERICAN  MARINE  PAINT  CO.  (a  Corporation),  Ap- 
peUant,  v.  NYNO  LINE,  INC.  (a  Corporation), 
Respondent. 

[1]  New  Trials — ^Insufficiency  of  Evidencb — ^Pbesumptiok  fboh 
Statement  in  Obdeb  Granting. — The  appellate  court  will  not  pre- 
Bome  that  the  trial  eourt  was  satisfied  as  to  the  -sufficiency  of  the 
eyidenee  to  snstain  the  verdict  because  the  latter  court  included 
in  its  order  granting  a  new  trial  a  statement  that  it  would  file  a 
written  opinion  if  the  parties  had  not  settled  the  case  within  thirty 
days. 

[2]  Id. — Misleading  and  Confusing  Instructions. — Where  it  appears 
from  the  questions  of  several  of  the  jurors,  after  they  had  been 
deliberating  for  a  time  and  were  unable  to  reach  a  verdict,  that 
they  were  confused  and  had  no  clear  idea  of  the  law  applicable 
to  the  facts,  the  trial  court  is  justified  in  granting  a  new  trial  on 
the  ground  that   the  instructions  were   misleading  and   confusing. 

[3]  Id. — Presumptions  Where  Order  Granting  Geneelal — Appeal. — 
Where  the  order  granting  a  new  trial  is  general  in  its  terms,  all 
presumptions  are  in  its  favor;  and,  on  appeal,  the  entire  record 
will  be  examined,  and  if  there  be  found  any  ground  that  would 
have  justified  the  order,  it  will  be  affirmed. 

[4]  Id. — Conflicting  Etidbncb — ^Verdict  not  Conclusive  on  Trial 
Court. — The  trial  court  is  not  bound  by  the  decision  of  a  jury 
because  of  a  conflict  in  the  evidence. 

45  Cal.  App.— 1  (1) 
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[5]  Id. — Discretion  or  Trial  Court — Appeal. — The  granting  of  a  new 
trial  is  a  matter  resting  so  largely  in  the  discretion  of  a  trial  court 
that  it  will  not  be  disturbed  on  appeal  except  upon  an  nnmistakable 
abuse. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial.  Curtis  D.  Wilbur, 
Judge.     AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ira  S.  Lillick  and  J.  Arthur  Olson  for  ApppIIant. 

W.  Q.  Van  Pelt  and  Bertin  A.  Weyl  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  grant- 
ing a  new  trial  after  judgment  for  the  plaintiff  in  the  sum 
of  $16,250  and  interest,  the  full  amount  prayed  for  in  its 
complaint.  The  action  was  brought  to  recover  commissions 
for  the  sale  of  a  steamer  owned  by  the  defendant  company. 
The  record  contains  a  stipulation  of  counsel  as  to  certain 
basic  facts,  from  which  it  appears  that  the  transaction  out 
of  which  the  action  grew  was  negotiated  on  the  part  of  the 
defendant  by  one  Will  E.  Keller,  and  upon  the  part  of  the 
plaintiff  company  by  one  W.  C.  Lacombe.  The  steamer  was 
sold  to  and  paid  for  by  the  Kerr  Steamship  Line  of  New 
York.  It  was,  at  the  time  of  the  sale,  in  a  drydock  at  New 
York.  The  purchase  price  was  three  hundred  and  twenty- 
five  thousand  dollars.  The  defendant  agreed  to  pay  to  Mr. 
Lacombe,  as  agent  for  the  plaintiff,  five  per  cent  commission 
upon  the  sale,  which  would  amount  to  $16,250.  It  is  claimed  by 
the  defendant  that  the  agreement  to  pay  five  per  cent  commis- 
sion was  procured  by  a  fraudulent  misrepresentation  to  the 
eflfeet  that  it  would  be  necessary  for  Lacombe  to  pay  three  per 
cent  to  the  purchasers  of  the  vessel  in  order  to  effect  the  sale. 
We  do  not  consider  it  either  necessary  or  proper  for  us  to 
discuss  the  evidence  upon  the  question  of  misrepresentation, 
since  it  is  our  opinion  that  the  order  granting  a  new  trial 
must  be  afiirmed  and  the  case  must  be  retried.  The  motion 
for  a  new  trial  was  made  upon  three  grounds:  First,  insuffi- 
ciency of  the  evidence  to  justify  the  verdict;  second,  that 
the  verdict  was  against  law;  third,  errors  in  law  occurring 
at  the  trial  and  excepted  to  by  the  defendant.     The  motion 
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was  submitted  to  the  trial  court  upon  briefs.  [1]  The  ap- 
pellant argues  that  the  trial  court  erred  in  granting  this 
motion  because  it  appears  from  the  order  that  the  trial  court 
was  satisfied  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  And  this  the  appellant  deduces  from  the  in- 
clusion in  the  order  granting  a  new  trial  of  the  statement 
by  the  court:  '*If  within  thirty  days  from  this  date  the 
parties  have  not  settled  the  case,  the  court  will  then  file  a 
written  opinion  herein/'  We  will  not  indulge  in  any  specu- 
lations as  to  what  was  in  the  mind  of  the  court  in  making 
this  statement  in  the  order — and  most  assuredly  we  will  not 
presume  something  which  would  contradict  the  action  taken 
by  the  court  in  granting  the  motion.  [2]  The  trial  court 
may  have  concluded  that  the  evidence  was  insuflScient  to 
justify  the  verdict,  or  that  the  instructions  to  the  jury 
were  misleading  and  confusing.  The  former  conclusion 
would  not  be  so  unwarranted  as  to  amount  to  an  abuse  of 
discretion  under  the  record  in  this  case,  and  the  latter,  also, 
would  be  justified,  for  it  appears  from  the  questions  of 
several  of  the  jurors  after  they  had  been  deliberating  for  a 
time  and  were  unable  to  reach  a  verdict,  that  they  were 
confused  and  had  no  clear  idea  of  the  law  applicable  to  the 
facts. 

[3]  The  order  granting  a  new  trial  was  general  in  its 
terms  and  all  presumptions  are  in  its  favor.  The  entire 
record  upon  which  the  order  is  based  will  be  examined  upon 
appeal,  and  if  there  be  found  any  ground  that  would  have 
justified  the  order,  it  will  be  affirmed.  {Central  Trust  Co. 
V.  Stoddard,  4  Cal.  App.  647,  [88  Pac.  806];  Morgan  v. 
Robinson  Co.,  157  Cal.  348,  [107  Pac.  695].)  [4]  The  trial 
court  is  not  bound  by  the  decision  of  a  jury  because  of  a 
conflict  in  the  evidence.  In  this  respect  its  functions  are 
different  from  those  of  an  appellate  court.  (Polliiz  v. 
Wickershum,  150  Cal.  238,  [88  Pac.  911].)  [5]  The  grant- 
ing of  a  new  trial  is  a  matter  resting  so  largely  in  the 
discretion  of  a  trial  court  that  it  will  not  be  disturbed  ex- 
cept upon  an  unmistakable  abuse.  (Groppengiesser  v.  Lake, 
103  Cal.  38,  [36  Pac.  1036] ;  Harrison  v.  Sutter  St.  By,  Co., 
116  Cal.  156,  [47  Pac.  1019].) 

The  order  appealed  from  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 


4  Parbaheb  V,  Superior  Court.     [45  Cal.  App. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  9,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  did  not 
participate. 


[CiT.  No.  3140.    Second  Appellate  Dietriet,  DiyieloB  One. — ^Deeember 

Id,  l&ld.] 

JAMES     P.     FARRAHER,     Petitioner,     v.     SUPERIOR 
COURT  OF  KERN  COUNTY  et  al..  Respondents. 

[1]  Criminal  Law — Distubbanci  of  Publio  MunNO — Gonbtbuction 
OF  Section  403,  Penal  Codb — ^Rblevanot  of  Hxao-notxs. — ^The 
title  or  bead -note  of  section  40S  of  the  Penal  Code,  "Disturbance 
of  Public  Meetings,  Other  Than  Beligions  or  Political,"  must  be 
deemed  a  part  of  the  substance  of  the  enactment  and  aeoorded  the 
same  effect  as  though  written  into  the  bodj  of  the  law;  hence,  the 
section  must  be  construed  as  not  applicable  to  one  who  disturbs  an 
assembly  or  meeting,  unless  it  further  appeaxv  that  ineh  meeting 
or  assembly  was  of  a  public  character. 

[2]  Id. — SuFFiGiENCT  OF  OoiiPLADTT. — A  oomplaint  eharging  the  de- 
fendant with  having  willfully  and  unlawfully  disturbed  a  certain 
assembly  and  meeting  does  not  state  facts  eonetituting  an  offense, 
unless  it  appears  from  the  complaint  or  from  a  proyision  of  the 
law  defining  the  character  of  such  a  meeting  that  it  was  of  a  pul>- 
lic  character. 

[3]  Id. — Insufficient  Oomflaint  —  Pbohibition  —  Affbal. — ^Notwith- 
standing the  insufficiency  of  such  complaint,  prohibition  will  not 
lie  against  the  justice's  court  proceeding  with  the  trial  of  the  de- 
fendant thereon.  If  conyicted,  he  would  hare  a  plain,  speedy,  and 
adequate  remedy  by  appeal  to  the  superior  eonrt, 

[4]  Id. — ^Appeal  to  Supbbiob  Coubt— Denial  of  Motion  to  Dismiss — 
Pbohibition. — ^Where,  after  conviction  in  the  justiee's  court,  the 
defendant  avails  himself  of  the  remedy  by  appeal  to  the  superior 
court,  and,  on  perfecting  the  same,  makes  a  motioii  to  dismiss  the 
action  for  want  of  a  sufficient  complaint,  bat  the  superior  court 
denies  such  motion  and  threatens  to  and  will,  unless  restrained  by 

4.    Prohibition  in  exercise  of  superintending  control  orer  inferior 
courts,  note,  51  L.  S.  A.  83. 
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an  order  of  a  higher  eourt,  proceed  with  the  trial  for  the  purpose 
of  determining  whether  or  not  the  judgment  of  the  jnatice's  court 
should  be  modified^  prohibition  will  lie  to  prevent  such  superior 
court  from  taking  any  action  in  the  case  other  than  to  make  an 
order  dismissing  the  same. 

APPLICATION  for  a  Writ  of  Prohibition  to  restrain  the 
Superior  Court  of  Kern  County,  and  Qeorge  H.  Cabaniss, 
Judge  Presiding,  from  proceeding  to  trial  on  an  insufficient 
complaint,  on  an  appeal  from  a  judgment  of  conviction  by 
a  Justice's  Court.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edson  C.  Abel  for  Petitioner. 

U.  S.  Webb,  Attomey-Qeneral,  Arthur  Keetch,  Deputy 
Attorney-General,  J.  R.  Dorsey,  District  Attorney,  and  B.  B. 
Lambert,  Deputy  District  Attorney,  for  Bespondents. 

SHAW,  J. — Prohibition  to  restrain  respondent,  after  a 
ruling  denying  petitioner's  motion  to  dismiss  the  case,  from 
proceeding  with  the  threatened  trial  of  petitioner  on  an 
appeal  by  him  to  the  superior  court  from  a  judgment  of 
conviction  by  the  justice's  court  based  upon  a  complaint 
which  purported  to  charge  him  with  the  violation  of  section 
403  of  the  Penal  Code.  The  contention  of  petitioner  is  that 
the  complaint  fails  to  charge  him  with  the  commission  of 
any  acts  constituting  a  criminal  offense  under  said  section, 
or  under  any  other  provision  of  the  law. 

[1]  The  section  in  question  was  originally  adopted  by 
the  legislature  in  1872.  The  head  line  or  title  of  the  section 
is,  ^'Disturbcmce  of  Public  Meetings,  Other  Than  Religious 
or  Political/'  and  the  body  thereof  provides:  ** Every  person 
who,  without  authority  of  law,  willfully  disturbs  or  breaks 
up  any  assembly  or  meeting,  not  unlawful  in  its  character, 
other  than  such  as  is  mentioned  in  sections  fifty-nine  and  three 
hundred  and  two,  is  guilty  of  a  misdemeanor,"  Petitioner 
properly  insists  that  the  title  or  head-note  of  the  section 
must  be  deemed  a  part  of  the  substance  of  the  enactment 
and  accorded  the  same  effect  as  though  written  into  the 
body  of  the  law.  (Bettencourt  v.  Sheehy,  157  Cal.  698,  [  109 
Pac.  89] ;  Alden  v.  Mayfield,  33  Cal.  App.  724,  [166  Pac. 
382];  Sharon  v.   Sharon,  75  Cal.   1,    [16  Pac.   1^15] ;    Wall 
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Estate  Co.  v.  Standard  Box  Co.,  20  Cal.  App.  311,  [128  Pac. 
1020].)  Hence  the  section  of  the  code  must  be  construed 
as  not  applicable  to  one  who  disturbs  an  assembly  or  meet- 
ing, unless  it  further  appears  that  such  meeting  or  assembly 
was  of  a  public  character.  The  question,  therefore,  is 
whether  or  not  the  complaint  charges  defendant  with  such 
an  offense. 

[2]  The  complaint  charges  **that  said  James  P.  Farraher, 
.  .  .  did,  without  authority  of  law,  willfully  and  unlawfully 
disturb  a  certain  assembly  and  meeting,  to  wit:  the  Irriga- 
tion Committee  of  the  Farm  Bureau  of  the  County  of  Kern, 
.  .  .  and  which  said  meeting  was  not  unlawful  in  its  char- 
acter, and  was  an  assembly  and  meeting  other  than  such  as 
is  mentioned  in  sections  58,  59,  and  302  of  the  Penal  Code.** 
Our  attention  is  directed  to  no  provision  of  law  defining  the 
character  of  such  committee  meetings,  and  there  is  absolutely 
nothing  in  the  complaint  indicating  in  the  remotest  degree 
that  the  meeting  held  was  a  public  one.  Indeed,  we  under- 
stand the  contrary  is  conceded.  Hence,  since  tbe  subject 
of  the  inhibition  is  the  disturf)ance  of  a  public  meeting  only, 
the  complaint  states  no  facts  constituting  an  offense. 

[3]  Notwithstanding  the  insuflSciency  of  the  complaint, 
prohibition  would  not  lie  against  the  justice  court  proceeding 
with  the  trial  of  the  defendant  thereon,  for  the  reason  that, 
if  convicted,  he  would  have  a  plain,  speedy,  and  adequate 
remedy  by  appeal  to  the  superior  court.  (Code  Civ.  Proc., 
sec.  1103 ;  Lindley  v.  Swperior  Cowrt,  141  Cal.  220,  [74  Pac. 
765] ;  Keitli  v.  Recorder's  Court,  9  Cal.  App.  380,  [99  Pac. 
416].)  [4]  Conceding  he  might  have  gone  to  jail  and 
sought  release  from  custody  by  a  writ  of  habeas  corpus, 
nevertheless,  as  was  his  right,  he  availed  himself  of  the 
remedy  by  appeal  and,  on  perfecting  the  same,  made  his 
motion  to  dismiss  the  action  for  want  of  a  sufficient  com- 
plaint. Since,  as  we  have  seen,  no  facts  constituting  a 
criminal  offense  were  stated  therein,  there  was  nothing  upon 
which  to  try  the  defendant,  and  hence  the  court  should  have 
granted  the  motion;  instead  of  which,  however,  it  made  an 
order  denying  it,  and,  as  shown,  threatens  to  and  will,  unless 
restrained  by  an  order  of  this  court,  proceed  with  the  trial 
for  the  purpose  only  of  determining  whether  or  not  the 
jiulmnont  should  be  modified.  It,  therefore,  appears  that 
tile  judgment  which  the  court  proposes  to  render  would  be  a 
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futile  act.  No  appeal  would  lie  therefrom,  and  conceding 
that  petitioner  might  upon  such  conviction  in  the  superior 
court  avail  himself  of  an  application  for  a  writ  of  review 
to  have  the  judgment  annulled,  or  seek  release  from  custody 
by  habeas  corpus,  nevertheless  no  purpose  could  be  served 
in  subjecting  petitioner  to  a  trial,  the  result  of  which,  con- 
cededly,  would  be  a  nullity.  Clearly,  upon  the  facts  pre- 
sented, the  court  should  be  prohibited  from  taking  any 
action  in  the  case  other  than  to  make  an  order  dismissing 
the  same.  {Hogan  v.  Superior  Court,  16  Cal.  App.  783, 
[117  Pac.  947].) 

The  demurrer  interposed  to  the  petition  is  overruled,  and 
the  respondent  commanded  to  desist  and  refrain  from  fur- 
ther proceeding  with  the  trial  of  that  certain  case  pending 
in  the  superior  court  of  Kern  County,  numbered  Crim.  1841, 
wherein  the  people  of  the  state  is  plaintiff  and  petitioner  is 
defendant,  or  from  taking  any  action  therein  other  than 
to  make  an  order  granting  defendant's  motion  for  the  dis- 
missal of  the  same. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3044.    Tint  Appellate  District,  Division  One. — ^December 

15,  1919.] 

HARRY     FAITH,     Appellant,     v.     FRANK     MEISET- 

SCHLAGER,  Respondent. 

[1]  Broker's  Commissions — Exclusive  Agency  for  Sale  of  Propbrtt 
— Sale  by  Owner — ^Bight  to  Commission. — A  contract  authoriz- 
ing real  estate  brokers  to  sell  property,  which  merely  makes  them 
the  exclusive  agents  thereof,  does  not  entitle  such  brokers  to  their 
commission  on  a  sale  made  by  the  owner  unaided  by  them.  Under 
such  circumstances  the  owner  has  the  right  to  sell  by  his  own  in- 
dividual efforts  without  becoming  liable  to  the  agents  for  a  com- 
mission.    This  right  is  an  implied  condition  of  the  agency,  subject 

1.     Right  of  broker  to  commissions  where  owner  makes  sale,  notes, 

9  Ann.  Cas.  433;  Ann.  Cas.  1913D,  821. 

Piios  on!  1  nary  broker's  contract  e:£clude  right  of  sale  by  owner,  note, 

10  A.  L.  B.  814. 
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to  which  the  agent  accepts  it;  and  in  sneh  a  case  his  commissian 
is  payable  only  in  the  event  of  his  success  in  finding  a  purchaser 
before  the  owner  himself  makes  a  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ceo.  G.  Graham  for  Appellant. 

F.  C.  Huebner  for  Respondent. 

KERRIGAN,  J.— This  appeal  is  from  a  judgment  in 
favor  of  the  defendant  in  an  action  brought  by  plaintiff  for 
ihe  recovery  of  the  sum  of  one  thousand  five  hundred  dollars, 
claimed  as  commissions  for  the  sale  of  real  property. 

The  contract  was  entered  into  by  plaintiff's  assignor  and 
defendant,  and  that  portion  necessary  for  a  discussion  of 
the  case  reads  as  follows: 

''Fresno,  Cal.,  April  15,  1918. 

"I  hereby  appoint  the  Action  Realty  Company  of  Fresno 
my  agent,  with  the  exclusive  right  to  sell  the  property  de- 
scribed on  the  reverse  side  of  this  card  for  the  price  and 
under  the  conditions  hereon  described,  or  for  any  less 
amount  authorized  by  me,  and  receive  deposit  on  same. 

''I  agree  to  furnish  deed  and  abstract  showing  clear  title 
in  me  to  date,  and  should  Action  Realty  Company  sell 
such  property,  or  be  instrumental  in  selling  the  same,  I 
agree  to  pay  them  five  per  cent  commission  on  the  selling 
price.  This  authorization  is  to  remain  in  force  and  effect 
for  sixty  days  and  thereafter  until  revoked  by  me  in 
writing. 

"Action  Realty  Co.  etc 

''Fr.  Meisbtschlager. " 

The  complaint  recites  that  the  company  had  expended 
money  in  advertising  and  showing  the  property  to  pros- 
pective purchasers,  and  that  it  had  used  all  means  to  effect  a 
sale  thereof;  that  the  plaintiff  and  his  assignor  had  fulfilled 
their  part  of  the  contract  so  far  as  it  was  possible,  but  that 
defendant  had  breached  the  agreement  by  making  a  sale  of 
the  premises  himself  without  first  canceling  the  plaintiff's 
rights  thereunder,  and  that  defendant  had  refused  to  pay 
the  commission  agreed  upon.    The  case,  therefore,  presents 
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the  single  question  of  the  proper  construction  to  be  given  to 
the  contract. 

The  trial  court  found  that  neither  the  plaintiff  nor  his 
assignor,  the  Action  Realty  Company,  had  performed  the 
stipulations  in  the  contract  which  entitled  them  to  the 
commission  upon  the  sale  of  the  property. 

As  ground  for  reversal  it  is  claimed  by  appellant  that  as 
the  agreement  provided  that  plaintiff's  assignor  should  have 
the  exclusive  right  to  sell  the  property,  the  action  of  the 
owner  himself  in  making  a  sale  within  the  period  limited 
could  not  operate  to  defeat  the  right  of  plaintiff's  assignor 
to  the  amount  of  the  commission  provided  for,  notwithstand- 
ing the  fact  that  it  had  failed  to  make  a  sale  or  produce  a 
purchaser.  Standing  alone,  this  argument  might  have  force. 
The  contract,  however,  contains  a  specific  provision  that  the 
Action  Realty  Company  should  be  entitled  to  the  payment 
of  the  specified  commission  if  it  were  instrumental  in  selling 
the  property,  and  no  provision  is  contained  therein  denying 
the  right  of  the  owner  to  make  a  sale.  Construed  as  a  whole, 
we  are  of  the  opinion  that  the  instrument  amounts  to  nothing 
more  than  an  exclusive  agency. 

[1]  A  contract  authorizing  real  estate  brokers  to  sell 
property,  which  merely  makes  them  exclusive  agents  thereof, 
does  not  entitle  such  brokers  to  their  commission  on  a  sale 
made  by  the  owner  unaided  by  them.  Under  such  circum- 
stances the  owner  has  the  right  to  sell  by  his  own  individual 
efforts  without  becoming  liable  to  the  agents  for  a  commis- 
sion. This  right  is  an  implied  condition  of  the  agency,  sub- 
ject to  which  the  agent  accepts  it;  and  in  such  a  case  his 
commission  is  payable  only  in  the  event  of  his  success  in 
finding  a  purchaser  before  the  owner  himself  makes  a  sale. 
{Snook  V.  Page,  29  Cal.  App.  246,  [155  Pae.  107].) 

It  being  admitted  that  the  agent  here  in  no  manner  con- 
tributed to  the  making  of  the  sale,  neither  it  nor  plaintiff 
is  entitled  to  a  commission. 

Judgment  affirmed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920. 

All  the  Justices  concurred. 


10  Norton  v,  Ne\verp.  [45Cal.  App. 


[CiT.  No.  3136.    First  Appellate  District,  Division  Two. — December  15, 

1919.] 

LUCY    R.     NORTON,     Respondent,     v.     NICHOLAS     C. 

NEWERF,  etc.,  et  al.,  Appellants. 

[1]  MoBTOAOis — Action  to  Fobeclose — ^Legal  Title  to  Peopeety — 
Pleading. — In  an  action  to  foreclose  a  mortgage,  an  allegation  that 
the  legal  title  to  the  mortgaged  property  is  vested  in  and  held  bj 
a  given  company  may  be  either  a  conclusion  of  fact  or  of  law 

[8]  Id. — Want  of  Necessaet  Party — Remedy  of  Mortgagee  as  Pur 
chaser. — If  the  owner  of  the  equity  has,  through  mistake,  oot 
been  made  a  party  to  the  action  to  foreclose  the  mortgage,  th« 
mortgagee  who  has  purchased  at  a  sale  may  maintain  a  second 
action  to  foreclose  the  equity  of  such  owner,  and  for  a  new  sale, 
but  he  cannot  recover  the  costs  of  the  previous  sale. 

[8]  Id. — Reinstatement  or  Original  Suit. — Although  a  new  action  is 
the  proper  remedy  for  a  foreclosure  improper  through  failure  to 
make  all  persons  interested  in  the  equity  of  redemption  parties  to 
the  suit,  the  courts  have  allowed  the  original  suit  to  be  reinstated 
upon  an  amended  petition,  even  after  an  interval  of  several  years. 

£4]  Id. — Appeal  on  Judgment-roll — Findings — Judgment — Presump- 
tions.— ^Where  an  appeal  is  taken  on  the  judgment-roll  alone,  it 
will  be  presumed  in  support  of  the  findings  and  of  the  judgment 
that  facts  found  which  might  have  been  presented  in  the  particular 
ease  by  formal  pleadings  were  supported  by  evidence  introduced  by 
the  parties  under  stipulation  or  at  least  without  objection. 

[6]  Id. — Bight  to  Crop — Findings — Evidence — Presumptions. — ^Where 
an  appeal  is  taken  on  the  judgment-roll  alone,  it  must  be  presumed 
that  the  trial  court,  in  finding  in  an  action  to  foreclose  a  mortgage 
that  a  crop  of  oranges  produced  by  the  plaintiff  on  the  mortgaged 
premises  was  the  property  of  plaintiff  as  mortgagee  in  possession 
of  said  premises,  properly  considered  the  defendants'  claim  that 
plaintiff  was  bound  to  account  to  them  for  said  crop  and  received 
Bufiieient  evidence  to  amount  to  an  accounting  and  to  support  the 
findings,  the  trial  court  having  found  further  that  the  crop  pro- 
duced cost  the  plaintiff  more  than  the  amount  for  which  the  crop 
was  sold. 

APPEAL   from   a  judgment  of  the  Superior   Court  of 
Biverside  County.     Hugh  H.  Craig,  Judge.     AflSrrAed. 

2.     Parties  to  foreclosure  proceedings  as   affected  by  prior  proceed- 
ings in  which  the  parties  were  different,  note,  37  L.  &.  A.  758i, 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  Winterer  for  Appellants. 

Walter  C.  Davison  and  Pnrington  ft  Adair  for  Bespondent. 

BBITTAIN,  J. — In  a  suit  to  set  aside  a  former  decree  of 
foreclosure  of  a  mortgage  of  real  property,  claimed  by  the 
plaintiff  to  have  been  ineffectual  for  want  of  a  necessary  party, 
at  the  opening  of  the  trial  the  suit  was  dismissed  as  to  all 
fictitious  defendants  and  the  defaults  of  all  named  defend- 
ants, other  than  N.  0.  Newerf  and  Mrs.  A.  J.  Bolster,  wore 
entered.  They  appeal  on  the  judgment-roll  alone  from  the 
decree  in  favor  of  the  plaintiff.  The  appellants  joined  in 
a  formal  answer  and  subsequently  N.  C.  Newerf  filed  an 
amended  answer  by  which  he  joined  issue  on  most  of  the 
allegations  of  the  complaint,  and  in  which  he  set  up  afiSrm- 
atively  five  separate  and  distinct  defenses.  The  findings  of 
fact  are  very  lengthy  and  need  not  be  set  forth  nor  sum- 
marized at  length.  In  the  briefs  the  essential  facts  are 
conceded. 

In  1910  the  plaintiff,  who  owned  the  mortgaged  property, 
agreed  with  L.  L.  Newerf  to  sell  it  to  him  for  twelve  thou- 
sand five  hundred  dollars,  of  which  five  thousand  dollars  was 
payable  in  two  equal  installments  and  the  remaining  seven 
thousand  five  hundred  dollars  was  to  be  evidenced  by  a  note. 
The  property  was  to  be  conveyed  to  the  buyer  on  the  pay- 
ment of  the  second  installment  of  two  thousand  five  hundred 
dollars,  at  which  time  the  note  and  mortgage  were  to  be 
made.  About  the  time  for  the  conveyance  of  the  property, 
N.  C.  Newerf,  one  of  the  appellants,  paid  for  the  account 
of  L.  L.  Newerf  to  the  plaintiff  $2,850.  N.  C.  Newerf  pro- 
cured the  conveyance  of  the  property  to  himself  and  ex- 
ecuted the  note  and  mortgage  in  suit,  the  mortgage  being 
recorded.  The  court  found  that  at  that  time  N.  C.  Newerf 
was  not  acting  for  L.  L.  Newerf,  but  for  himself,  and  that 
the  plaintiff  had  no  knowledge  of  any  agreement  between 
the  Newerfs  in  regard  to  the  conveyance  being  as  security 
for  the  money  paid  by  N.  C.  Newerf.  In  August,  1911,  N.  C. 
Newerf  conveyed  the  property  to  Edith  D.  Newerf,  the  wife 
of  L.  L.  Newerf.  Edith  D.  Newerf  and  L.  L.  Newerf  then 
conveyed  the  property  to  Riverside  Abstract  Company,  as 
trustee  for  N.  G.  Newerf,  to  secure  existing  indebtedness  and 
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future  advances.  N.  C.  Newerf  made  further  advances,  to 
secure  which,  and  in  consideration  of  the  reconveyance  to 
Edith  D.  Newerf  by  the  Riverside  Abstract  Company,  she, 
with  her  husband,  again  conveyed  the  property  in  January, 
1913,  to  Riverside  Abstract  Company,  in  trust,  for  N.  C. 
Newerf.  The  Riversiae  Abstract  Company  subsequently 
conveyed  upon  the  same  trusts  to  Peoples  Loan  and  Trust 
Company,  which  thereafter  became  the  Peoples  Trust  and 
Savings  Bank.  In  June,  1913,  Edith  D.  Newerf  and  L.  L. 
Newerf  conveyed  the  property  subject  to  the  same  encum- 
brances to  Mrs.  A.  J.  Bolster,  the  other  appellant. 

On  August  28,  1914,  the  plaintiff  commenced  a  suit,  num- 
bered 6414,  against  N.  C.  Newerf,  Edith  D.  Newerf,  and 
L.  L.  Newerf,  for  the  purpose  of  foreclosing  the  mortgage. 
All  the  defendants  defaulted.  The  court  made  its  decree 
of  foreclosure  in  that  suit,  and  on  December  7,  1914,  the 
mortgaged  property  was  sold,  by  the  commissioner  under  the 
decree,  to  the  plaintiff  for  $8,531.30,  which  represented  the 
total  amount  then  due  to  plaintiff  under  the  judgment.  As 
a  result  of  the  sale  the  claim  and  the  judgment  on  the 
mortgage  were  satisfied  in  full  upon  the  records.  In  Jan- 
uary, 1915,  after  the  foreclosure  sale  and  before  the  time 
had  expired  for  the  issuing  of  the  commissioner's  deed,  the 
plaintiff  openly  took  possession  of  the  premises  and  re- 
mained in  possession  until  April  1,  1915.  During  that  time 
she  cultivated  and  took  care  of  the  premises,  but  took  no 
crops  therefrom.  She  surrendered  possession  on  the  last-mon- 
tioned  day  and  did  not  again  go  into  possession  until  after 
procuring  the  commissioner's  deed,  which  was  issued  Decem- 
ber 14,  1915.  She  then  entered  under  the  deed  and  is  still 
in  possession  of  the  property.  In  January,  1915,  the  sheriff 
of  Riverside  County  levied  execution  upon  the  crop  of 
oranges  then  on  the  property  to  satisfy  a  judgment  against 
the  Newerf s,  or  some  of  them,  held  by  the  Citizens'  National 
Bank.  Under  the  execution  the  sheriff  sold  the  crop.  Third 
party  claims  were  presented  by  the  plaintiff  and  Mrs. 
Bolster,  and  it  was  through  no  fault  or  act  of  the  plaintiff 
that  the  sheriff  levied  upon  and  sold  the  orange  crop. 
Neither  the  plaintiff  nor  her  agents  were  given  any  notice 
of  the  right  or  title  of  the  Peoples  Loan  and  Trust  Com- 
pany or  Peoples  Trust  and  Savings  Bank.  The  only  reason 
the  plaintiff  bought  at  the  foreclosure  sale  was  because  she 
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believed  all  persons  having  or  claiming  any  interest  had  been 
made  parties  to  the  foreclosure  proceedings  and  that  she 
was  getting  clear  title  to  the  property.  To  protect  the  plain- 
tiff in  the  foreclosure  suit  her  attorney  made  an  examina- 
tion of  the  records  of  Riverside  Gountyi  and  through 
inadvertence  failed  to  find  the  record  of  the  conveyance  to 
the  Riverside  Abstract  Company  and  of  its  conveyance  to 
the  Peoples  Loan  and  Trust  Company. 

Edith  D.  Newerf  defaulted  in  the  payment  of  the  indebt- 
edness secured  by  the  trust  deed  to  N.  C.  Newerf,  and  in 
April,  1916,  under  the  terms  of  the  trust  deed,  but  without 
actual  notice  to  the  plaintiff,  the  trustee  sold  the  premises 
to  N.  C.  Newerf,  who  purchased  with  full  knowledge  of  the 
rights  of  the  plaintiff  and  ''without  his  having  been  misled, 
but  knowing  fully  that  the  prior  foreclosure  action  was  in- 
effectual and  that  the  sale  to  the  plaintiff  conveyed  no  title 
and  that  the  mortgage  debt  had  not  been  paid."  There  was 
an  express  finding  that  the  plaintiff  had  done  nothing  to 
estop  her  from  effectually  foreclosing  the  mortgage,  and  that 
the  claims  of  N.  C.  Newerf  are  without  equity.  By  the 
judgment  the  former  decree  was  set  aside  with  all  proceed- 
ings taken  pursuant  to  it,  foreclosure  of  the  mortgage  was 
decreed  and  sale  ordered  by  the  commissioner  appointed  in 
the  decree  for  the  purpose. 

The  appeal  being  on  the  judgment-roll,  the  only  questions 
to  be  considered  are:  1.  Did  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  2.  Are  the  findings 
within  the  issues;  3.  Is  the  judgment  supported  by  the  find- 
ings; and,  4.  Does  reversible  error  concerning  a  matter  of 
law  appear  on  the  face  of  the  record?  The  contentions  on 
the  part  of  the  appellants  are  so  interwoven  that  it  would 
be  idle  to  attempt  to  follow  counsel  through  the  maze  of  the 
argument.  [1]  Upon  the  first  proposition  it  is  contended  that 
the  allegation  that  the  legal  title  to  the  mortgaged  property 
was  vested  in  and  held  by  the  Peoples  Loan  and  Trust  Com- 
pany is  a  conclusion  of  law.  The  statement  of  title  or  owner- 
ship may  be  either  one  of  fact  or  of  law.  It  is  contended  there 
is  no  allegation  regarding  any  conveyance  to  the  trustee,  nor 
averment  as  to  the  nature  or  extent  of  any  trust  created. 
These  facts  appear  from  the  answer  of  the  defendant  Newerf. 
Th.'re  were  a  number  of  other  minor  contentions  in  regard  to 
the  complaint,  which  might  possibly  have  been  reached  by 
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special  demurrer,  but  which  have  either  been  waived  in  the 
answers  or  which  go  to  the  form  rather  than  the  suflficiency  of 
the  complaint.  It  is  also  argued  that  the  complaint  does  not 
show  suflScient  facts  in  regard  to  the  inadvertence  of  the  plain- 
tiff's attorney,  nor  that  the  plaintiff  was  not  herself  guilty  of 
negligence  in  the  matter.  Sufficient  facts  were  stated  in  the 
complaint  to  constitute  a  cause  of  action.  [2]  ''If  the 
owner  of  the  equity  has,  through  mistake,  not  been  made  a 
party,  the  mortgagee  who  has  purchased  at  a  sale  may  main- 
tain a  second  action  to  foreclose  the  equity  of  such  owner, 
and  for  a  new  sale,  but  he  cannot  recover  the  costs  of  the 
previous  sale.  [8]  Although  a  new  action  is  the  proper 
remedy  for  a  foreclosure  improper  through  failure  to  make 
all  persons  interested  in  the  equity  of  redemption  parties 
to  the  suit,  the  courts  have  allowed  the  original  suit  to  be 
reinstated  upon  an  amended  petition,  even  after  an  interval 
of  several  years."  (Jones  on  Mortgages,  sec.  1679;  Bracketi 
V.  Banegas,  116  Cal.  278,  [58  Am.  St.  Bep.  164,  48  Pac.  90] ; 
Ludwig  v.  Murphy,  143  Cal.  473,  [77  Pac.  150] ;  Gerig  v. 
Loveland,  130  Cal.  512,  [62  Pac.  830].) 

[4]  The  appellants  contend  that  certain  findings  are  out- 
side the  issues  tendered  by  the  complaint.  The  findings  in 
question  are  responsive  to  the  matters  affirmatively  set  up 
in  the  answer  of  N.  C.  Newerf .  It  is  also  contended  that  the 
finding  concerning  the  transfers  between  the  Newerfs  and  to 
the  Riverside  Abstract  Company  and  to  the  Peoples  Loan  and 
Trust  Company,  and  concerning  the  failure  of  plaintiff  to  dis- 
cover that  the  trust  deed  had  been  executed  until  some  time 
in  March,  1915,  are  not  supported  by  the  complaint.  These 
matters  also  are  responsive  to  the  allegations  of  N.  C. 
Newerfs  answer.  In  regard  to  all  appellants'  contentions 
upon  the  subject  of  the  findings  not  being  within  the  issues, 
in  the  absence  of  any  evidence  the  case  is  clearly  within  the 
rule  that  in  support  of  the  findings  and  of  the  judgment  it 
will  be  presumed  that  facts  found  which  might  have  been 
presented  in  the  particular  case  by  formal  pleadings  were 
supported  by  evidence  introduced  by  the  parties  under 
stipulation  or  at  least  without  objection.  (Hoover  v.  Lester, 
16  Cal.  App.  154,  [116  Pac.  382] ;  McLellan  v.  East  San 
Mateo  Land  Co.,  166  Cal.  736,  [137  Pac.  1145].) 

The  judgment  closely  follows  the  findings  and  the  attacks 
upon  it  are  upon  the  same  grounds  on  which  the  appellants 
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attack  the  findings  themselves.  These  attacks  need  not, 
therefore,  again  be  considered. 

[5]  It  is  contended  that  the  court  erred  in  finding  that 
a  crop  of  oranges  produced  by  the  plaintiff  on  the  mortgaged 
premises  is  the  property  of  the  plaintiff  as  mortgagee  in 
possession  of  said  premises.  Numerous  cases  are  cited  in 
support  of  the  rule  that  a  mortgagee  in  possession  is  bound 
to  account  to  the  mortgagor  for  rents  and  profits.  In  the 
absence  of  evidence  and  in  support  of  the  judgment,  under 
the  rules  to  which  reference  has  been  made,  and  considering 
all  the  findings,  it  must  be  presumed  that  the  court  properly 
considered  the  appellants'  claims  in  this  regard  and  re- 
ceived sufficient  evidence  to  amount  to  an  accounting  and 
to  support  the  findings.  This  presumption  applies  with 
peculiar  force  to  the  particular  case,  because  it  was  found 
by  the  court  that  the  crop  produced  cost  the  plaintiff  more 
than  the  amount  for  which  the  crop  was  sold. 

The  judgment  is  affirmed. 

Nourse,  J.,  and  Langdon,  P.  J.,  ooneorred. 


[Civ.  No.  3169.    First  Appellate  District,  Division  One. — ^December  15, 

1919.] 

THE  CITY  OP  LOS  ANGELES  (a  Municipal  Corpora- 
tion),  Respondent,  v.  PACIFIC  COAST  STEAMSHIP 
COMPANY  (a  Corporation),  Appellant. 

[1]  Tide-lands — Poweb  op  Legislature  to  Quant  to  Municipalptt. — 
Tlie  legislature  under  the  terms  of  the  constitution  has  the  power 
to  grant  to  a  municipality  tide-lands  and  harbor  frontages  to  which 
the  state  holds  title  for  certain  trust  purposes  from  the  general 
government,  where  such  grant  is  for  a  purpose  in  harmony  with  the 
trusts  upon  which  the  state  was  invested  with  title  to  the  same. 

[2]  Id. — Conveyance  to  City  op  Los  Angeles — Title  Acquired — 
Right  to  Maintain  Action. — Under  the  act  of  the  legislature  of 
1911  (Stats.  1911,  p.  1256),  granting  to  the  city  of  Los  Angeles 
a  certain  tract  of  submerged  land,  title  to  which  had  theretofore 
been  held  by  the  state  for  certain  trust  purposes,  that  city  became 
possessed  of  all  the  power  which  the  state  formerly  held  in  relation 
to  said  lands  and  of  all  the  rights  to  the  ownership  and  possession 
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thereof  which  the  state  had  prior  to  said  grant,  and  hence  with  full 
power,  as  the  successor  of  the  state,  to  maintain  an  action  against 
one  claiming  to  hold  a  public  franchise  for  the  possession  and  use 
of  said  premises  for  the  purpose  of  maintaining  a  wharf  thereon 
under  the  provisions  of  sections  290^2920  of  the  Political  Code. 

[S]  Id. — ^Whart  Peanchisb — ^Limitation  of  Term — Construction  of 
Code. — The  twenty-year  limitation  with  reference  to  wharf  fran- 
chises contained  in  section  2910  of  the  Political  Code  refers  to  the 
term  of  the  grant  and  not  solely  to  the  right  to  take  tolls. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Prank  G.  Pinlayson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  W.  Towle  for  Appellant. 

Albert  Lee  Stephens  and  Anderson  ft  Anderson  for  Be* 
spondent. 

RICHARDS,  J.— This  action  was  brought  by  the  plaintiff 
to  quiet  its  title  and  right  of  possession  to  a  tract  of  sub- 
merged land  at  San  Pedro  of  which  the  defendant  was  in 
possession  and  was  thereon  maintaining  a  wharf  under  a 
franchise  granted  to  it  under  the  provisions  of  the  Political 
Code. 

The  case  was  submitted  to  the  trial  court  upon  a  stipula- 
tion as  to  its  facts,  from  which  stipulation  it  appeared  that 
the  title  which  the  city  of  Los  Angeles  had  in  and  to  said 
tract  of  submerged  land  was  such  as  was  conveyed  to  it 
by  an  act  of  the  legislature  approved  May  1,  1911  (Stats. 
1911,  p.  1256),  and  that  the  only  claim  of  title  and  right 
of  possession  of  the  Pacific  Coast  Steamship  Company  was 
that  arising  out  of  the  franchise  granted  to  it  under  the  pro- 
visions of  sections  2906-2920  of  the  Political  Code.  The 
trial  court  rendered  its  judgment  in  favor  of  the  plaintiff 
upon  these  stipulated  facts,  and  by  such  judgment  it  was 
decreed  that  plaintiff  was  the  owner  of  said  lands,  and  that 
all  of  the  claims  of  the  defendant  thereto  were  invalid  ex- 
cept that  under  the  terms  of  its  said  franchise  dated  April 
23,  1901,  the  defendant  was  entitled  to  the  possession  of  said 
lands  for  a  period  of  twenty  years  from  the  said  date 
of  said  franchise,  but  for  no  lonjrer  period,  and  that  upon 
the  expiration  of  the  said  term  of  said  franchise,  unless  the 
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same  should  be  renewed  or  extended  or  a  new  franchise 
granted  to  the  defendant  by  the  plaintiff  or  other  proper 
authority,  the  wharf  constructed  and  being  maintained  by 
said  defendant  upon  said  lands  should  become  the  property 
of  the  plaintiff  as  the  owner  of  said  lands  and  as  the  party 
then  entitled  to  the  possession  thereof. 

[1]  Upon  its  appeal  from  such  judgment  the  defendant 
and  appellant  herein  makes  several  contentions.  The  first  of 
these  is  the  contention  that  the  legislature  under  the  terms 
of  the  constitution  had  no  power  to  make  the  grant  of  the 
title  to  said  submerged  lands  which  was  attempted  to  be 
made  by  the  act  of  the  legislature  of  May  1,  1911,  supra. 
An  examination  of  the  terms  of  this  act  shows  that  in  sub- 
stance and  effect  it  is  in  all  respects  similar  to  prior  acts 
of  the  state  legislature  granting  to  municipalities  tide-lands 
and  harbor  frontages,  to  which  the  state  held  the  title  for 
certain  trust  purposes  from  the  general  government,  and  of 
which  it  has  made  from  time  to  time  such  legislative  grants 
under  the  provisions  of  article  XY  of  the  state  constitution. 
These  grants  have  been  uniformly  upheld  by  the  supreme 
court  of  this  state,  and  the  policy  and  power  of  making  such 
grants  to  municipal  corporations  for  purposes  in  harmony 
with  the  trusts  upon  which  the  state  had  been  invested  with 
title  to  the  same  has  become  so  well  settled  as  to  be  at  this 
late  date  in  our  state  history  beyond  dispute.  It  may  be 
suggested,  however,  that  the  contention  which  the  appellant 
now  makes  in  that  regard  is  fully  and  finally  answered  by 
the  decision  of  the  supreme  court  of  this  state  in  the  case  of 
CimpJier  v.  City  of  Oakland,  162  Cal.  87,   [121  Pac.  374]. 

[2]  As  to  the  claim  of  the  appellant  that  the  title,  if 
any,  which  the  city  of  Los  Angeles  derived  to  the  lands  in 
question  under  said  act  of  the  legislature  was  one  which  it 
held  not  in  its  governmental  but  merely  in  its  private  or 
proprietary  capacity,  we  find  no  merit  in  this  claim.  The 
trusts  upon  which  the  city  of  Los  Angeles  received  its  title 
to  said  premises  were  the  identical  public  trusts  upon  which 
the  state  had  originally  received  and  held  said  lands  up  to 
the  time  of  its  said  grant  of  the  same  to  said  city.  These 
trusts  being  for  public  uses  were  essentially  governmental  in 
their  character,  and  the  city  of  Los  Angeles,  in  taking  over 
from  the  state  the  title  to  said  lands  for  the  purpose  of 
fulfilling  these  trusts,  was  merely  acting  as  one  of  the  sub- 
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ordinate  governmental  agencies  of  the  state,  and  as  such  it 
was  by  the  terms  of  said  act  invested  with  the  full  title 
to  said  premises  for  the  purpose  of  administering  such 
trusts.  This  being  so,  it  became  x>osses8ed  of  all  of  the 
power  which  the  state  formerly  held  in  relation  to  said  lands 
and  all  of  the  rights  to  the  ownership  and  possession  thereof 
which  the  state  had  prior  to  said  grant,  and  hence  with 
full  power,  as  the  suc'^.essor  of  the  state,  to  maintain  this 
action  as  against  the  defendant  claiming  to  hold  a  public 
franchise  for  the  possession  and  use  of  said  premises  for 
the  purpose  of  maintaining  a  wharf  thereon  under  the  pro- 
visions of  sections  2906-2920  of  the  Political  Code. 

[3]  The  next  and  only  further  contention  which  the  ap- 
pellant makes  herein  is  that  under  the  terms  of  its  said 
franchise  srranted  on  April  23,  1901,  by  virtue  of  the  fore- 
going sections  of  the  Political  Code,  its  right  of  possession 
thereof,  and  also  its  right  to  the  use  and  operation  of  the 
wharf  which  it  had  constructed  thereon,  was  not  limited  to 
the  torm  of  twenty  years,  and  hence  that  the  trial  court  in 
80  undertaking  to  limit  the  same  was  in  error. 

This  claim  on  the  part  of  the  appellant  is  predicated  upon 
a  construction  which  it  undertakes  to  place  upon  section 
2910  of  the  Political  Code.  Said  section  has  reference  to 
the  procedure  before  the  board  of  supervisors  having  power 
to  grant  applications  for  such  franchises,  and  the  portion 
thereof  upon  which  the  appellant  relies  to  sustain  his  fore- 
going contention  reads  as  follows:  ''If  from  the  proofs  it 
appear  that  the  public  good  or  convenience  will  be  promoted 
thereby,  the  board  of  supervisors  may  grant  to  the  applicant 
the  right  to  erect  or  construct  a  wharf,  chute,  or  pier  as 
prayed  for,  and  to  take  tolls  for  the  use  of  the  same  for  the 
term  of  twenty  years."  The  appellant  bases  his  claim  upon 
the  punctuation  of  this  portion  of  said  section,  insisting  that 
the  limitation  of  twenty  years  therein  has  reference  solely 
to  the  right  to  take  tolls. 

We  find  no  merit  in  this  contention,  and  are  satisfied 
that  the  evident  purpose  of  the  entire  chapter  of  the  Po- 
litical Code  in  which  this  section  occurs  was  to  limit  the 
tonus  of  the  grant  of  the  franchises  referred  to  therein  to 
said  term  of  twenty  years,  and  empowered  the  said  board 
to  provide  that  the  ownership  of  the  wharves  erected  upon 
such  lands  should,  upon  the  termination  of  such  franchises. 
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become  vested  in  the  public  body  which  was  the  owner  nnd 
which  wonld  then  become  entitled  to  the  posscBflion  of  said 
lands.  This  matter  appears  to  us  to  have  been  settled  beyond 
the  point  of  further  dispute  by  the  case  of  Santa  Cruz  v. 
Southern  Pacific  Co.,  163  Cal.  538,  [126  Pac.  362],  which  we 
are  unable  upon  principle  to  distinguish  from  the  ca.se  at 
bar.  Under  the  authority  of  that  case  the  right  of  the 
trial  court  to  include  in  its  juderment  the  clause  thereof 
which  invests  the  plaintiff  with  title  to  the  wharves  con- 
structed and  maintained  by  the  said  defendant  upon  the  said 
lands  of  said  city  upon  the  expiration  of  said  franchise  on 
April  23,  1921,  must  also  be  sustained. 
Judgment  afiSrmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT. — In  denying  an  application  for  a  hearing 
in  this  court  after  decision  of  the  district  court  of  appeal 
of  the  first  appellate  district,  division  one,  we  deem  it 
proper  to  say  that  we  do  not  understand  that  the  judgment 
of  the  superior  court  is  to  be  construed  as  depriving  the  ap- 
pellant of  any  such  right  as  it  may  have  under  section  1019 
of  the  Civil  Code. 

All  the  Justices  concurred. 


[Ot.  No.  3081.     Second  AppellRte  District,  Divisloii  One. — December  15, 

1919.] 

GEORGE  W.  HAZZARD,  Appellant,  v.  JAMES  M.  JOHN- 
SON et  al.,  Respondents. 

[1]  Contracts — Agreement  With  Partnershh* — Failttri  to  State 
Facts — Knowledge  or  by  Partner. — A  person  contracting  with  a 
partnership  is  not  pnilfv  of  misropre^entation  in  not  making  known 
certain  facts  where  those  facts  are  known  to  one  of  the  membera 
of  the  partnership. 
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[2]  Mines  and  Mining — Perforbiancs  or  Assessment  Work — FAiii- 
UBB  TO  File  AmDAviT — ^Bights  not  Iicpaised. — Where  a  person 
has  been  in  possession  of  a  mine  for  many  years,  following  his 
purchase  of  the  elaim,  and  the  assessment  work  has  been  done  and 
paid  for  by  him,  the  fact  that  he  haa  not  filed  an  affidavit  show- 
ing the  assessment  work  for  a  given  year  does  not  impair  his 
rights  in  the  premises. 

[3]  Contracts — Knowledge  of  Bight  to  Bbsoind — ^Prompt  Action 
Required. — A  person  entitled  to  rescind  a  contract  must  rescind 
promptly  upon  discovering  the  facts  which  entitle  him  to  rescind, 
if  he  is  free  from  duress,  menace,  undue  influence,  or  disability, 
and  is  aware  of  his  right  to  rescind*  He  may  not  wait  to  ascer- 
tain whether  the  transaction  will  be  profitable  to  him,  and  so  specu- 
late upon  the  property  and  rights  of  the  adverse  party.  This  is 
particularly  true  in  relation  to  contracts  concerning  mining  prop- 
erty. 

[4]  Id. — Promptness  in  Rescinding— Section  1691,  Civil  Code,  Man- 
datory.— The  language  of  section  1091  of  the  Civil  Code,  requiring 
promptness  in  rescinding  upon  discovery  of  the  fraud,  is  manda- 
tory. 

[6]  Id. — Default  in  Making  of  Payments — Termination  of  Lease — 
Lapse  of  Right  to  Rescind. — Where,  upon  the  failure  of  the 
lessees  to  make  a  certain  payment  as  provided  in  a  lease  and  option 
for  the  purchase  of  a  mine,  the  parties  enter  into  an  extension 
agreement  in  which  it  is  provided  that  the  payment  may  be  made 
by  a  given  date  from  the  proceeds  of  the  mine,  and  that  in  the 
event  the  proceeds  are  insufficient  to  make  said  payment  then,  as 
a  prerequisite  to  the  further  working  of  said  mine,  the  lessees  will 
make  good  the  deficiency,  and  it  is  provided  further  that  the  only 
penalty  for  the  failure  to  make  said  payment  will  be  the  forfeiture 
of  any  further  right  to  continue  under  the  lease,  time  being  mad9 
of  the  essence  of  the  agreement,  upon  the  failure  of  the  lessees  to 
make  such  pa3rment,  the  lease  is  at  an  end  and  the  obligations  of 
the  lessor  thereunder  terminate,  and  the  lessees  have  no  right  there- 
after to  rescind  the  transaction. 

[6]  Id. — C'^ntracting  With  Knowledge  of  Defects — Estoppel  to  Use 
Facts  as  Grounds  for  Repudiation. — ^Where  parties,  after  enter- 
ing into  a  lease  and  option  agreement  for  the  purchase  of  a  mine 
with  full  knowledge  of  certain  facts  which  will  prevent  the  lessor 
from  conveying  a  good  title  at  the  time,  take  possession  and  oper- 
ate the  mine  until  they  find  that  the  results  of  the  enterprise  are 
not  satisfactory  and  then  default  in  their  agreement,  they  may 
not  use  those  facts  which  were  known  to  them  and  which  would 
have  prevented  the  lessor  from  conveying  a  good  title  had  they 
elected  to  carry  out  the  option  to  purchase,  as  justification  for 
repudiating  the  contract,  by  asserting  that  the  lessor  was  first  in 
default. 


Dec.  1919.]  Hazzabd  v.  Johnson.  21 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wright,  Winnek  &  McKee  for  Appellant. 

Jas.  G.  Pfanstiely  Theron  Stevens  and  Chas.  G.  Briggs 
for  Respondents. 

CONRBY,  P.  J. — ^Plaintiff  appeals  from  a  judgment  for 
$3,499.30,  entered  in  favor  of  defendants  Johnson,  Willard, 
and  Skeats  upon  their  cross-complaint. 

On  December  11,  1915,  the  plaintiff,  as  party  of  the  first 
part,  and  the  defendants  in  their  capacity  as  partners  doing 
business  under  the  firm  name  of  North  Hubbard  Syndicate, 
as  parties  of  the  second  part,  entered  into  a  contract  in 
writing,  whereby  the  first  party  leased  to  the  second  parties 
a  certain  ''mine,  mining  claim  and  mining  property"  in 
San  Diego  County,  known  and  described  as  the  North  Hub- 
bard mine,  "together  with  the  appurtenances  thereto,"  in- 
cluding various  items  of  machinery,  tools,  and  appliances, 
*'also  four  buildings  now  upon  said  premises,  to-wit:  one 
engine  house,  one  blacksmith  shop,  one  boarding  house  and 
one  bunk  house."  This  lease  was  to  run  for  a  term  of  three 
years,  beginning  with  December  15,  1915,  "unless  sooner 
forfeited  or  terminated  through  the  violation  of  any  cove- 
nants hereinafter  against  said  lessees  reserved,  or  throu;^h 
their  failure  to  exercise  their  optional  right  to  purchase  said 
properties  hereinafter  given  or  to  make  the  payments  there- 
for strictly  as  hereinafter  required."  The  lessees  were  **to 
pay  the  lessor  the  sum  of  one  hundred  dollars  coincidently 
with  the  signing  of  these  presents,"  and  also  certain  roy- 
alties. It  was  further  agreed  that  "upon  the  violation  by 
said  lessees  or  any  person  under  them  of  any  covenant  or 
covenants  herein  reserved  the  term  of  this  lease  at  the  option 
of  said  lessor  shall  expire  and  the  same  and  the  said  prem- 
ises with  the  appurtenances  thereto  shall  become  forfeited 
to  said  lessor,  and  the  said  lessor  or  his  agents  may  there- 
upon enter  upon  said  premises  and  dispossess  all  p  rsons 
occupying  the  same,  and  with  or  without  force,  and  with  or 
without  process  of  law.     Or  at  the  option  of  said  lessor  tK; 
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said  tenants  and  all  persons  found  in  occupation  may  be 
proceeded  against  as  trespassers  from  the  beginning  of  said 
term  both  as  to  royalty  and  the  ore  severed  therefrom,  or 
as  guilty  of  unlawful  detainer.*' 

''And  in  consideration  of  said  initial  payment  of  one  hun- 
dred dollars,  the  party  of  the  first  part  hereby  gives  to  the 
parties  of  the  second  part  the  optional  right,  to  purchase 
said  mine,  mining  claim  and  premises,  together  with  all  the 
appurtenances  and  other  property  hereinbefore  specified  for 
the  sum  and  amount  of  fifteen  thousand  dollars  ($15,000.00) 
payable  as  follows:  said  one  hundred  dollars  ($100.00) 
initial  payment  for  rental  in  that  event  to  apply  on  said 
purchase  price,  and  the  residue  to  be  paid  nineteen  hundred 
doUars  ($1900.00)  on  or  before  ninety  (90)  days  from  the 
date  hereof'*;  the  remaining  $13,000.00  to  be  paid  in  three 
installments,  the  last  payable  on  or  before  December  15, 
1918. 

''All  or  any  of  said  payments  may  at  the  option  of  the 
lessees  foe  made  prior  to  the  date  on  which  they  are  herein 
required  to  be  made,  and  all  royalties  to  be  paid  to  the 
lessor  under  the  terms  hereof,  shall  in  the  event  of  the  exer- 
cise by  the  lessees  of  their  optional  right  to  purchase,  apply 
upon  the  installments  of  the  purchase  price  next  to  fall  due. 

"But  it  is  hereby  expressly  understood  and  declared  that 
this  lease  and  agreement  is  made  in  contemplation  of  the 
exercise  by  the  lessees  of  said  option  to  purchase  and  not 
otherwise,  and  that  in  the  event  of  the  failure  of  the  lessees 
to  exercise  said  option  or  to  make  either  or  any  of  the  pay- 
ments of  $1900.00,  $3000.00,  $5000.00  and  $5000.00  herein- 
before specified  strictly  within  the  time  allowed  for  so  doing, 
such  failure  shall  at  the  option  of  the  lessor  work  a  for- 
feiture not  only  of  said  option  to  purchase  but  of  this  lease 
as  well;  and  any  forfeiture  of  this  lease  by  said  lessees  shall 
also  at  the  option  of  the  lessor  work  a  forfeiture  of  said 
optional  right  to  purchase,  and  all  payments  made  shall  be 
forfeited  to  the  lessor  and  vendor. 

"In  the  event  of  the  exercise  by  said  lessees  of  their 
optional  right  to  purchase  said  property  and  of  the  payment 
by  them  pursuant  to  the  terms  hereof  of  the  first  two  thou- 
sand dollars  ($2000.00)  of  the  purchase  price  in  full,  within 
tho  time  herein  provided  for  so  doinj^:,  tlie  lessor  ai^roos 
coiiicidontly  therewith  to  make  and  deposit  in  escrow  with 
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the  bank  at  which  payments  are  to  be  made,  a  good  and 
sufficient  deed  of  conveyance  of  said  premises  and  other 
property  hereinbefore  described,  to  said  lessees,  to  be  by 
such  bank  delivered  to  said  lessees  upon  their  full  com- 
pliance within  the  time  hereinbefore  allowed  for  so  doing 
with  the  terms  of  sale  of  said  mine  and  property  hereinbe- 
foi  e  specified,  and  after  full  payment  by  them  of  the  entire 
purchase  price  thereof." 

Under  date  of  March  10,  1916,  the  parties  made  and  exe- 
cuted an  extension  agreement  whereby  the  plaintiff  extended 
the  time  for  making  the  said  payment  of  one  thousand  nine 
hundred  dollars  for  an  additional  sixty  days  over  and  above 
the  time  allowed  by  the  original  agreement.  The  time  was 
thus  extended  to  the  tenth  day  of  May,  1916.  As  one  of 
the  conditions  of  this  extension,  the  lessees  agreed  ^'that  the 
gross  proceeds  of  each  cleanup  of  the  working  of  said 
premises  during  the  period  of  such  extension  up  to  the  sum 
of  $1900  shall  be  turned  over  to  said  George  W.  Hazzard 
for  the  purpose  of  making  the  said  $1900  payment."  It 
was  further  agreed  that  '*in  the  event  the  proceeds  of  the 
cleanups  of  the  working  of  said  premises  during  the  period 
of  such  extension  shall  be  insufficient  to  make  said  payment 
of  $1900  then  that  as  a  prerequisite  to  the  further  working 
of  said  mine  by  the  parties  of  the  second  part,  said  John- 
son, Willard  and  Skeats  will  make  good  to  said  George  W. 
Hazzard  any  deficiency  in  said  $1900  payment;  provided, 
however,  that  the  only  penalty  for  failure  so  to  do  will  be 
the  forfeiture  of  any  further  right  to  continue  under  said 
lease.  This  agreement  is  not  intended  to  alter  the  terms 
of  the  arrangement  between  the  four  parties  of  the  second 
part  as  between  themselves,  but  is  intended  merely  as  an  ar- 
rangement between  them  of  the  one  part  and  said  George 
W.  Hazzard,  as  of  the  other." 

By  his  complaint  the  plaintiff  alleged  the  execution  of 
the  said  agreement  and  extension  thereof,  and  further  al- 
leged that  the  defendants  had  not  paid  the  sums  due  under 
the  contract  and  had  not  delivered  to  plaintiff  the  pro- 
ceeds of  cleanups  made  on  the  mine  as  required  by  the 
contract  and  extension  thereof;  and  demanded  that  the 
defendants  be  required  to  account  for  the  proceeds  of  what- 
ever things  of  value  they  had  taken  from  the  mine,  and 
that  plaintiff  have  judgment  for  the  amount  so  ascertained. 
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At  the  time  of  the  trial  of  this  action  the  only  proceeds 
of  the  mine  not  paid  to  the  plaintiff  consisted  of  certain 
bullion  which  by  stipulation  had  been  deposited  in  a  bank 
in  escrow  pending  the  legal  determination  of  the  rights  of 
the  parties.  Before  the  findings  were  filed  this  bullion  was 
delivered  to  the  plaintiff,  who  thereby  obtained  all  that  he 
was  seeking  to  recover  in  this  action. 

The  cross-complaint  of  defendants  Johnson,  Willard,  and 
Skoats  declares  upon  a  cause  of  action  for  rescission  of  the 
contract.  Facts  are  alleged  showing  that  Hazzard  and 
McHenry  conspired  together  to  deceive  and  defraud  the 
cross-complainants;  that  Hazzard  did  not  own  the  mine; 
that  the  buildings  referred  to  in  the  contract  were  not  on 
the  mine,  and  did  not  belong  to  Hazzard;  that  the  mine 
was  subject  to  certain  easements  detrimental  to  its  value; 
that  these  defects  of  title  were  unknown  to  cross-complain- 
ants until  the  twelfth  day  of  May,  1916,  and  were  concealed 
from  eross-complainants ;  that  relying  upon  Hazzard 's  rep- 
resentation that  he  owned  and  was  able  to  convey  all  of 
said  property,  cross-complainants  entered  into  the  contract, 
took  possession  of  the  mine,  and  expended  thereon  various 
sums  of  money  and  much  time  and  labor,  to  their  damage, 
etc.  It  was  further  alleged  that  on  May  24,  1916,  and  be- 
fore Hazzard  gave  notice  of  his  election  to  exercise  his  op- 
tion, if  he  had  any,  to  declare  the  contract  of  lease  and  op- 
tion forfeited,  cross-complainants  gave  notice  of  rescission, 
delivered  the  property  to  Hazzard,  and  demanded  that  Haz- 
zard refund  the  moneys  expended  by  them,  and  reimburse 
thorn  for  the  time  and  labor  expended  by  them  on  account 
of  said  lease  and  option;  that  Hazzard  failed  and  refused 
to  make  such  payment  and  reimbursement.  Plaintiff  Haz- 
zard having  answered  the  cross-complaint,  the  case  went  to 
trial  on  the  issues  tendered.  The  court  made  its  findings 
and  entered  the  judgment  in  favor  of  cross-complainants, 
from   which  judgment  this  appeal  is   prosecuted. 

Some  time  prior  to  December,  1915,  McHenry  had  been 
the  owner  of  an  interest  in  the  North  Hubbard  mine  as  les- 
see and  purchaser  by  virtue  of  certain  contracts  between 
him  and  Hazzard.  This  interest  had  expired.  At  the  time 
of  the  commencement  of  the  transactions  here  in  question^ 
MeTTenry  had  no  interest  in  this  mining  property.  He  was 
anxious  to  obtain  another  lease  and  option  to  purchase  and 
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Hazzard  was  willing  to  give  him  the  opportunity.  Under 
these  circumstances,  McHenry  negotiated  with  cross-com- 
plainants and  they  entered  into  a  partnership  under  the 
firm  name  of  the  North  Hubbard  Syndicate,  for  the  pur- 
pose of  leasing,  purchasing,  and  operating  the  North  Hub- 
bard mine.  The  contract  of  lease  and  option  and  the 
extension  thereof  were  made  by  Hazzard  with  this  partner- 
ship. There  is  no  evidence  to  sustain  the  court's  finding 
that  Hazzard  well  knew  that  McHenry  was  privately  finan- 
cially interested  in  the  lease  and  option  other  than  as  a 
member  of  the  partnership,  and  there  is  no  evidence  that 
such  private  and  separate  interest  existed.  The  evidence 
shows  without  conflict  that  at  all  times  from  the  beginning 
to  the  end  of  these  transactions  McHenry  was  fully  ac- 
quainted with  the  facts  concerning  the  title  and  condition 
of  the  mine  and  mining  property,  including  the  fact  that  no 
patent  for  the  mine  had  been  issued,  that  certain  of  the 
buildings  described  in  the  contract  were  located  on  an  ad- 
joining mine  and  not  on  the  North  Hubbard  mine,  and  that 
the  contract  had  been  made  which  cross-complainants  claim 
constituted  a  detrimental  easement  on  the  mining  property. 
In  its  findings  of  fact  the  court  found  that  Hazzard,  for 
the  purpose  of  inducing  cross-complainants  to  execute  the 
contract,  falsely  and  fraudulently  represented  that  he  was 
the  owner  and  entitled  to  possession  of  said  buildings  and 
that  all  of  said  buildings  were  located  upon  the  mining 
claim;  that  cross-complainants  relied  upon  such  representa- 
tions and  believed  them  to  be  true,  and  were  induced 
thereby  to  enter  into  the  contract  and  the  said  extension 
thereof;  that  said  representations  were  untrue  and  that 
Hazzard  did  not  own  either  of  said  buildings  and  that  three 
of  them  were  not  located  on  the  mining  property,  but  were 
located  upon  an  adjacent  mine  not  owned  by  him;  that  the 
fact  that  these  buildings  were  not  located  upon  the  mining 
claim  greatly  lessened  the  value  thereof  and  detrimentally 
aflFected  its  operation;  that  Hazzard  was  not  the  owner  of 
the  legal  title  to  the  mine,  the  title  being  during  all  of  said 
times  in  the  United  States;  that  the  North  Hubbard  mine 
has  never  been  and  is  not  a  patented  mine;  that  cross-com- 
plainants did  not  know  at  the  time  of  entering  into  said 
contract  and  extension  thereof  that  the  plaintiff  did  not  own 
the  legal  title  to  said  mine  and  did  not  become  informed 
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of  this  fact  until  May  12,  1916;  that  on  the  third  day  of 
April,  1914,  McHenry,  as  owner  of  the  North  Hubbard 
mine,  entered  into  an  agreement  with  the  owners  of  an  ad- 
jacent mine  purporting  to  create  easements,  servitudes,  and 
encumbrances  upon  the  North  Hubbard  mine  and  mining 
claim;  that  on  the  twenty-eighth  day  of  April,  1914,  Mc- 
Henry, by  conveyance  from  Hazzard,  became  the  owner 
of  Hazzard 's  interest  in  the  North  Hubbard  mine  and  min- 
ing property;  that  on  the  twentieth  day  of  May,  1914,  Mc- 
Henry and  the  owners  of  said  adjacent  mine,  D.  D,  Bailey 
and  Mrs.  J.  0.  Bailey,  duly  acknowledged  said  written 
agrcemont  before  a  notary  public,  and  that  subsequent  to 
April  28,  1914,  McHenry  recognized  and  ratified  said  agree- 
ment; that  the  existence  of  said  agreement  was  not  made 
known  to  cross-complainants  at  the  time  of  the  execution  of 
said  lease  and  option  to  purchase  said  North  Hubbard  mine, 
nor  thereafter  until  the  twelfth  day  of  May,  1916;  that 
said  written  agreement  remained  in  full  force  and  effect 
at  all  of  the  times  mentioned  in  the  complaint  and  cross-com- 
plaint and  greatly  diminished  the  value  of  the  North  Hubbard 
mine  and  mining  claim.  It  should  be  noted  here  that 
McHenry,  in  April,  1915,  had  reconveyed  to  Hazzard  all  of 
his  interest  in  the  property. 

The  court  found  that  the  evidence  does  not  support  the 
allegations  of  conspiracy  stated  in  the  cross-complaint  be- 
tween Hazzard  and  McHenry.  But  the  court  also  found 
that  McHenry  did  not,  during  any  of  the  times  covered  by 
these  transactions,  act  in  good  faith  with  his  copartners 
'*with  reference  to  the  representations  and  concealments 
aforesaid,  and  the  said  George  W.  Hazzard  permitted  the 
said  J.  M.  McHenry  to  act  as  his  representative  in  dealing 
with  the  said  North  Hubbard  mine,  at  the  time  of  the  exe- 
cution of  the  said  lease  and  option  to  purchase  said  mine." 

The  finding  that  the  evidence  does  not  support  the  alle- 
pration  of  conspiracy  is  undoubtedly  correct.  It  may  fur- 
ther be  conceded,  for  the  purposes  of  this  decision,  that 
McHenry  did  not  act  in  good  faith  with  his  copartners,  the 
cross-complainants.  But  we  have  searched  the  record  in 
vain  to  find  evidence  sufficient  to  support  the  finding  that 
Hazzard  permitted  Mellenry  to  act  as  his  representative  at 
aiiv  time  or  in  anv  manner  in  the  course  of  these  transac- 
tious.     It  was  shown  that  Hazzard  was  very  friendly  toward 
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McHenry  and  was  very  willing  to  give  him  an  opportunity 
to  become  interested  a  second  time  in  this  mine  because  the 
mine  had  been  unprofitable  to  McHenry  under  his  former 
lease;  but  it  is  perfectly  dear  from  the  evidence  (and  there 
is  nothing  to  the  contrary)  that  Hazzard  dealt  with  Mc- 
Henry exactly  on  the  same  basis  that  he  dealt  with  the 
eross-eomplainants ;  that  is  to  say,  he  dealt  with  each  and 
all  of  them  equally  as  members  of  the  copartnership  with 
which  he  was  making  the  lease  and  contract;  and  he  had 
no  knowledge  or  notice  of  any  fact  informing  him  or  warn- 
ing him  that  McHenry  was  not  dealing  in  good  faith  with 
his  partners. 

[1]  The  only  evidence  contained  in  the  record  of  any 
representations  made  by  Hazzard  of  the  facts  which  he  is 
charged  with  having  misrepresented  are  the  representations 
which  might  be  implied  by  law  from  the  fact  that  he  made 
the  lease  and  contract  set  out  in  the  pleadings  and  said 
extension  thereof.  Assuming  that  ITazzard  had  not  yet  ob- 
tained a  patent  for  the  mine  and  that  some  of  the  build- 
ings described  in  the  contract  were  not  located  on  the  min- 
ing claim,  and  that  the  mine  was  subject  to  the  easements 
complained  of  by  cross-complainants,  there  was  no  misrepre- 
sentation by  Hazzard,  since  all  of  these  facts  were  well 
known  to  McHenry,  who  was  a  member  of  the  partnership 
with  which  the  contract  was  made.  (Civ.  Code,  sees.  2429, 
2332.) 

[2]  So  far  as  the  title  is  concerned,  the  evidence  is  posi- 
tive and  uncontradicted  that  Hazzard  had  been  in  possession 
of  the  mine,  subsequent  to  its  location,  ever  since  he  pur- 
chased the  daim  in  the  year  1S84.  The  assessment  work 
had  been  done  for  many  years,  and  paid  for  by  Hazzard. 
There  was  no  contesting  daim  and  he  was  in  a  position  to 
obtain  a  patent  whenever  he  would  care  to  make  proof  and 
apply  for  it.  The  fact  that  he  had  not  filed  an  afSdavit 
showing  assessment  work  for  the  year  1915  (which  work  in 
fact  had  been  done)  did  not,  under  these  circumstances, 
impair  his  rights  in  the  premises.  (Lindley  on  Mines,  3d 
ed.,  sees.  62,  688,  274.) 

[3]  The  cross-complainants  were  guilty  of  laches  to  an 
extent  which  deprived  them  of  the  right  to  rescind  the  con- 
tract on  account  of  any  of  the  alleged  imperfections  of  title. 
A    person   entitled   to   resdnd   a   contract    ''must   rescind 
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promptly,  upon  discovering  the  facts  which  entitle  him  to 
rescind,  if  he  is  free  from  duress,  menace,  undue  influence, 
or  disability,  and  is  aware  of  his  right  to  rescind."  (Civ. 
Code,  sec.  1691.)  He  may  not  wait  to  ascertain  whether 
the  transaction  will  be  profitable  to  him,  and  so  speculate 
upon  the  property  and  rights  of  the  adverse  party.  '*In 
eruch  a  case  a  party  cannot  wait  until  time  shall  demonstrate 
whether  the  contract  sought  to  be  rescinded  turned  out  to 
be  good  or  bad;  and  this  is  particularly  true  in  a  new 
country,  where  values  change  rapidly."  (Hammond  v. 
Wallace,  85  Cal.  522,  531,  [20  Am.  St.  Rep.  239,  24  Pac. 
837].)  It  is  also  particularly  true  in  relation  to  contracts 
concerning  mining  property.  [4]  The  language  of  the 
code,  above  stated,  requiring  promptness  in  rescinding  upon 
discovery  of  the  fraud,  is  mandatory.  {Marten  v.  Bums 
Wine  Co.,  99  Cal.  355,  [33  Pac.  1107].) 

[6]  Cross-complainants  did  not  attempt  to  rescind  the 
contract  until  after  the  time  allowed  by  the  extension  agree- 
ment bad  expired.  Hazzard  refused  to  further  extend  the 
time.  This  being  so,  and  the  required  payment  being  not 
made,  the  lease  was  at  an  end,  and  by  the  terms  of  the 
contract  the  option  expired  with  the  lease.  By  failure  to 
make  the  pa3nnent  due  on  the  tenth  day  of  May,  1916,  the 
defendants  committed  a  breach  which  placed  them  in  de- 
fault and  terminated  the  lessor's  obligations.  (Schwerin 
Estate  Realty  Co.  v.  Slye,  173  Cal.  170,  [159  Pac.  420].) 
Time  was  expressly  agreed  to  be  of  the  essence  of  the  con- 
tract. 

[6]  Cross-complainants  contend  that  Hazzard  was  first  in 
default,  and  that  therefore  their  failure  to  pay  within  the 
stipulated  time  did  not  deprive  them  of  the  right  to  rescind. 
This  contention  is  based  upon  the  fact  that  their  payments 
were  to  be  made  on  or  before  the  stated  dates,  and  that 
therefore,  by  the  terms  of  the  contract,  Hazzard  was  bound 
to  be  at  all  times  ready  to  convey  good  title.  Burks  v. 
Dames,  85  Cal.  110,  [20  Am.  St.  Rep.  213,  24  Pac.  613], 
and  Prentice  v.  Erskine,  164  Cal.  446,  [129  Pac.  585],  are 
relied  upon  in  support  of  their  argument.  Giving  full 
credit  to  these  decisions,  they  are  not  applicable  where,  as 
we  have  found  to  be  true  here,  the  parties  attempting  to 
rescind  made  their  contract  knowing  (the  knowledge  of 
one  partner  being  the  knowledge  of  all)   all  of  the  facts 
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on  which  they  rest  their  claimed  right  of  rescission.  Hav- 
ing made  their  contract  with  those  facts  in  view,  and  hav- 
ing taken  into  possession  and  operated  the  mine  until  they 
found  that  the  results  of  the  enterprise  were  not  satisfac- 
tory, they  should  not  then  be  permitted  to  use  those  same 
facts  as  their  justification  for  repudiating  the  contract,  by 
asserting  that  the  adverse  party  was  first  in  default. 
The  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  12,  1920,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  13,  1920. 

All  the  Justices  ooncorred. 


[CSt.  No.  3045.    Beeond  AppeUate  IMstrlet,  Diyisioii  Two. — December  15, 

1919.] 

W.  A.  STRONG,  Respondent,  v.  CLARA  R.  SHATTO, 

Appellant. 


[1]  Common  Law  —  Intebpbitation  or — ETfpeot  of  Decisions  or 
United  States  Ooubts. — In  determining  the  doctrine  of  the  com- 
mon law,  the  courtB  may  look  to  the  decisions  of  the  courts  of  the 
United  States,  as  well  as  those  of  Sngland,  for  their  interpretation. 

[2]  Deeds — Restrictive  Covenants — Beversion  —  Vested  Estate  — 
BinjB  Against  Perpetuities. — Under  section  76S  of  the  Civil  Code, 
where  the  covenants  in  a  deed  limit  the  use  of  the  premises  to 
residence  purposesi  prescribe  the  nature,  quality,  and  cost  of  the 
buildings  to  be  erected  thereon,  and  provide,  as  to  the  grantor 
therein,  that  "the  breach  of  any  of  the  foregoing  conditions  shall 
cause  said  premises  together  with  the  appurtenances  to  be  forfeited 
to  and  to  revert  to  the  said  grantor,  his  heirs,  successors,  and 
assigns,  each  of  whom  shall  have  the  right  of  immediate  entry 
upon  said  premises  in  the  event  of  any  such  breach,"  the  estate  re- 

1.     What  the  common  law  includes,  notes,  Ann.  Cas.  1913E,  1222; 
Aim.  Cas.  1918A,  963. 
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served  bj  the  grantor  is  in  the  nature  of  a  reversion  or  vested 
estate  which  is  not  within  the  rule  against  perpetuities. 

[3]  Id.  —  Reservation  or  Conditional  Fokfeitube  —  Remoteness — 
Validitt. — Where  a  deed,  after  limiting  the  use  of  the  premises 
to  residence  purposes,  and  prescribing  the  nature,  quality,  and  cost 
of  the  buildings  to  be  ereclf.d  thereon,  provides,  as  to  the  grantor 
therein,  that  ''the  breach  of  any  of  the  foregoing  conditions  shall 
cause  said  premises  together  with  the  appurtenances  to  be  forfeited 
to  and  to  revert  to  the  said  grantor,  his  heirs,  successors  and 
assigns,  each  of  whom  shall  have  the  right  of  immediate  entry 
upon  said  premises  in  the  event  of  any  breach,"  this  latter  con- 
dition a  1  forfeiture  reserved  is  not  void  for  remoteness. 

[4]  Id. — Change  of  Conditions — Quieting  Title — Kquitt. — The  rule 
that  equity  will  not  enforce  restrictions  on  the  use  of  property 
where  the  reason  and  justification  for  them  has  failed  through 
changed  conditions  does  not  go  the  extent  of  permitting  parties 
whose  land  is  subject  to  the  legal  restraint  of  such  limitations  to 
bring  an  action  to  quiet  their  title  against  such  contractual  obliga- 
tion, because  of  changed  conditions. 

[6]  Id. — Increased  Value  of  Property  for  Business  Purfosbs — En- 
forcement OF  Covenants. — The  mere  fact  that  the  property  has 
become  more  desirable  or  valuable  for  business  than  for  residence 
purposes  will  not  necessarily  defeat  an  application  for  equitable 
relief  where  the  restriction,  notwithstanding  the  change  of  condi- 
tions, still  is  of  substantial  advantage  to  the  dominant  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  &  Anderson  for  Appellant. 

Bradner  W.  Ivee,  Bradner  W.  Lee,  Jr.,  Kenyon  P.  Lee, 
and  W.  A.  Strong  for  Respondent. 

Leon  F.  Moss,  as  Amiciis  Curiae. 

SLOANE,  J. — This  action  was  brought  to  quiet  title  as 
against  certain  conditions  subsequent  contained  in  a  deed 
through  which  plaintiff's  title  is  deraigned. 

Without  setting  forth  the  conditions  in  extenso,  it  is  suffi- 
cient for  the  discussion  of  the  issues  presented  on  this  ap- 


4.     Right    to    enforcement    of    building    restrictions    as    affected    by 
change  in  neighborhood,  note,  2S  L.  R.  A.  (N.  S.)   707. 


Dec  1919.]  Strokg  v.  Shatto.  31 


peal  to  state  tliat  they  limit  the  use  of  the  premises  to  resi- 
dence purposes  only,  prescribe  the  nature,  quality,  and  cost 
of  buildings  to  be  erected  thereon,  and  provide  that  ''as  to 
the  grantor  herein,  the  breach  of  any  of  the  foregoing  con- 
ditions shall  cause  said  premises  together  with  the  appurte- 
nances to  be  forfeited  to  and  to  revert  to  the  said  grantor,  his 
heirs,  successors  and  assigns,  each  of  whom  shall  have  the 
right  of  immediate  entry  upon  said  premises  in  the  event 
of  any  such  breach."  Judgment  was  for  plaintiff  and  de- 
fendant appeals. 

The  question  presented  in  the  trial  court,  and  decided 
against,  was  whether  or  not  the  conditions  subsequent, 
created  in  the  deed  of  a  grantor,  upon  the  breach  of  which 
the  grantor  reserves  to  himself  and  his  heirs  the  right  of 
re-entry  forever,  are  valid  and  enforceable  against  the 
grantee's  successors. 

Respondent's  counsel  concede,  as  we  understand  their  ar- 
gument, that  the  conditions  and  reservations  are  precisely 
such  as  have  been  upheld  by  the  courts  of  this  state  in  num« 
erous  decisions,  notably  in  the  cases  of  Firth  v.  Marovich, 
160  Cal.  257,  [Ann.  Cas.  1912D,  1190,  116  Pac.  729], 
Quuiman  v.  McCray,  128  Cal.  285,  [60  Pac.  855]  ■;  Johnston 
V.  City  of  Los  Angeles,  176  Cal.  479,  [168  Pac.  1047],  and 
Southern  Pacific  B.  B.  Co.  v.  BlaisdeU,  33  Cal.  App.  239, 
[164  Pac.  804].  These  authorities  establish  the  doctrine 
that  such  conditions  of  forfeiture  are  not  against  public 
policy  or  violative  of  the  rule  against  restraints  upon  alien- 
ation. But  respondent  raises  the  point,  which  his  counsel 
claim  has  never  been  presented  or  passed  upon  by  the  courts 
of  this  state,  that  such  conditions  and  limitations  are  ob- 
noxious to  the  rule  against  x>6rpetuities ;  that  is,  as  we 
understand  the  application  of  the  doctrine,  that  there  is  an 
attempt  here  to  create  an  estate  the  vesting  of  which  depends 
upon  what  may  be  a  very  remote  contingency,  far  beyond  the 
limitations  of  the  rule  against  perpetuities.  If  such  is  the 
ease,  and  the  question  is  a  new  one,  the  doctrine  of  stare 
decisis  does  not  apply,  and  we  are  at  liberty  to  consider  the 
point  on  its  merits.  But,  in  view  of  the  many  decisions 
in  this  state,  and  in  other  jurisdictions  of  this  country  where 
forfeitures  have  been  upheld  under  building  restrictions  of 
this  character,  there  should  be  very  convincing  authority  to 
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jusi  ry  the  disturbance  of  the  established  reliance  upon  such 
contracts  throughout  the  business  world. 

Respondent  rests  his  contention  for  this  application  of  the 
rule  against  perpetuities  upon  the  authority  of  certain  com- 
paratively recent  English  cases,  which  seem  to  hold  that 
reservation  of  such  restrictive  limitations  in  deedfl,  or  so- 
called  building  restrictions,  is  an  attempt  to  create  a  con- 
tingent estate,  which  may  vest  in  the  grantor  or  his  suc- 
cessors at  an  indefinite  period  beyond  that  permitted  by  the 
rule  against  perpetuities.  (Dunn  v.  Flood,  25  Ch.  Div.  629, 
28  Ch.  Div.  586;  In  re  Hollis  Hospital,  [1899]  2  Ch.  540; 
In  re  Da  Costa,  [1912]  1  Ch.  337.)  The  English  doctrine  is 
recognized  in  Lewis  on  Perpetuities,  sections  616,  617,  and 
Gray  on  Rule  Against  Perpetuities,  third  edition,  sections  299 
to  305.  The  learned  author  of  the  latter  work  approves  the 
application  of  the  rule  to  the  class  of  conditions  involved 
here,  as  made  by  the  English  cases  cited,  but  at  the  same  time 
says:  ''The  great  concensus  of  authority,  although  without 
any  consideration  of  the  question  involved,  may  perhaps  be 
held  to  settle  the  law  in  the  United  States  and  to  create  in 
this  country  an  exception,  arbitrary  though  it  be,  to  the  rule 
against  perpetuities.'' 

While  it  is  true  that  in  the  great  majority  of  decisions 
upholding  conditions  of  this  character,  where  the  forefeiture 
falls  beyond  the  limits  of  the  rule  against  perpetuities,  the 
application  of  the  rule  was  not  discussed,  yet  it  is  not  the 
fact  that  the  application  of  the  rule  has  been  entirely  uncon- 
sidered in  the  courts  of  this  country.  In  French  v.  Old 
South  Soc,  106  Mass.  479,  where  a  pew  was  sold  on  condi- 
tion that  the  grantee  and  his  representatives  should  pay  a 
tax  assessed  on  the  pew,  and  if  they  should  leave  the 
meeting-house  they  would  offer  the  pew  to  the  grantor,  the 
court  held  that  the  condition  in  the  conveyance  was  not 
void  for  remoteness.  In  Tohey  v.  Moore,  130  Mass.  448, 
and  Hunt  v.  Wright,  47  N.  H.  396,  [93  Am.  Dec.  451],  it 
is  held,  by  way  of  dicta,  however,  that  conditions  are  not 
within  the  rule  against  perpetuities.  In  CHles  v.  Boston 
Society,  10  Allen  (Mass.),  855,  where  the  property  was 
given  on  condition  that  the  grantee  should  keep  testator's 
tomb  in  repair,  the  court  held  that  no  breach  of  the  condi- 
tion had  been  shown,  but  expressed  the  opinion  that  if  there 
had  been  a  breach  such  condition  would  not  be  void  for  re- 
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moteness;  and  further  said  that  conditions  generally  are 
exempt  from  the  operation  of  the  rule  against  perpetuities. 
In  Canal  Co.  v.  Methodist  Rel.  Soc,  13  Met.  (Mass.)  335, 
Sharon  I.  Co.  v.  Erie,  41  Pa.  St.  341,  Indian  0.  Co.  v.  Sikes, 
8  Gray  (Mass.),  562,  and  Latve  v.  Hyde,  39  Wis.  345,  the 
question  of  remoteness  was  raised  and  argued  by  counsel, 
but  the  courts  disregarded  the  point  and  rendered  decisions 
upholding  the  conditions.  In  WaJcefield  v.  Van  Tassell, 
202  lU.  41,  [95  Am.  St.  Rep.  207,  65  L.  R.  A.  511,  66  N.  E. 
830],  involving  a  forfeiture  of  title  on  breach  of  building 
condition,  the  court  says:  ''Nor  do  we  think  the  contention 
of  counsel  for  appellants  that  the  condition  violates  the 
spirit  of  the  rule  of  perpetuities  can  be  sustained.  Id 
Oray  v.  Chicago  etc.  B.  Co.,  189  111.  400,  [59  N.  E.  950], 
where  one  of  the  conditions  of  the  deed  in  question  was  that 
appellee  should  maintain  a  passenger  depot  at  a  certain 
place  and  stop  thereat  all  its  accommodation  trains  to  take 
and  leave  passengers,  it  was  contended  by  appellee  that  the 
condition,  being  perpetual,  was  illegal  and  void,  and  that 
the  appellee  held  the  land  free  from  such  invalid  condition, 
but  this  contention  we  refuse  to  uphold;  and  we  think  that 
case  decisive  of  the  one  at  bar  as  to  appellants'  objection 
that  the  condition  violates  the  spirit  of  the  rule  of  perpe- 
tuities." Brattle  Square  Church  v.  Orant,  3  Gray  (Mass.), 
142,  [63  Am.  Dec.  725],  Hopkins  v.  Grimshaw,  165  U.  S. 
342,  [41  L.  Ed.  739,  17  Sup.  Ct.  Rep.  401,  see,  also,  Rose's 
U.  S.  Notes] ,  First  Uwiversalist  Soc.  v.  Bohmd,  155  Mass. 
177,  [15  L.  R.  A.  231,  29  N.  E.  524],  are  to  similar  effect. 
There  are  other  decisions  where  the  rule  against  perpetuities 
is  referred  to,  and,  as  has  been  pointed  out,  numerous 
cases  where  conditional  reservations  of  this  kind  are  in- 
volved and  upheld;  but  in  no  instance  to  which  our  atten- 
tion has  been  called  has  the  rule  against  perpetuities  or 
remoteness  been  applied  by  our  domestic  courts  against  this 
class  of  cases.  (See  Johnson  v.  Hulings,  49  Am.  St.  Rep. 
135.)  [1]  In  determining  the  doctrines  of  the  common  law, 
■we  may  properly  look  to  the  decisions  of  the  courts  of  the 
United  States,  as  well  as  to  those  of  England,  for  their  inter- 
pretation. 

It  may  be  conceded  that  the  state  of  the  law  in  this  coun- 
try, as  thus  pointed  out,  is  not  conclusive  or  even  authorita- 
tive  against  respondent's  contention;  but  it  suggests  a  very 
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tansrib'e  ground  for  doubting  its  soundness.  It  is  true  that 
the  common-law  rules  governing  real  estate  titles  prevail  in 
this  state  so  far  as  not  repugnant  to  or  inconsistent  with  the 
constitution  or  laws  of  this  state.  (Pol.  Code,  sec.  4468.) 
But  for  the  very  purpose  of  avoiding  the  subtleties  and 
technicalities  of  the  common  law  as  to  real  property,  there 
has  been  enacted  into  our  Civil  Code  what  appears  to  be 
intended  as  a  complete  scheme  or  system  on  the  subject. 
(Blakenum  v,  MiUer,  136  Cal.  138,  [89  Am.  St.  Rep.  120, 
68  Pac.  587].)  It  ought  not,  therefore,  to  be  the  policy  of 
the  courts  to  tack  on  any  restrictions  in  the  free  control  and 
disposal  of  real  properly  by  contract  or  conveyance  not  in- 
consistent with  the  provisions  of  the  code  on  that  subject. 
Sections  715,  716,  and  717  of  the  Civil  Code  state  the  limita- 
tions upon  the  power  of  suspension  of  alienation.  There 
is  no  express  statement  of  the  rule  against  perpetuities. 
Counsel  for  respondent  rely  upon  sections  772-778  of  the 
Civil  Code  to  supply  the  rule  as  invoked  on  this  appeal. 
These  sections  apply  to  future  estates  in  remainder  (sec- 
tion 769),  created  and  limited  by  deed  or  devise  upon  a  pre- 
cedent estate.  We  question  if  any  of  these  contemplates  or 
includes  the  reservation  by  a  grantor  of  a  reversion  of  the 
estate  to  himself  or  his  heirs  in  case  of  condition  broken. 
For  instance,  the  nearest  thing  to  it  is  under  section  778, 
which  provides  that  '^a  remainder  may  be  limited  on  a  con- 
tingency which,  in  case  it  should  happen,  will  operate  to 
abridge  or  determine  the  precedent  estate;  and  every  such 
remainder  is  to  be  deemed  a  conditional  limitation."  In 
the  present  <Mi8e,  if  the  remainder  of  the  estate,  after  for- 
feiture of  the  precedent  estate  by  condition  broken,  was 
to  vest  in  a  third  person,  this  would  be  an  attempt  to  create 
a  conditional  limitation,  and,  under  our  statute  and  under 
the  decisions  in  Brattle  Square  Church  v.  Grant,  supra, 
and  Hopkins  v.  Orimsha/w,  supra,  might  be  within  the  rule 
against  perpetuities.  Under  the  deed  in  question  here  there 
is  no  attempt  to  create  a  contingent  estate  in  a  third  party, 
but  there  is  a  reservation  in  the  deed  itself  of  a  conditional 
revei*sion  of  the  title  to  the  grantor,  his  heirs  or  assigns. 

As  is  said  in  Parker  v.  Nightingale,  6  Allen  (Mass.),  341, 
[83  Am.  Dec.  632,  635] :  ''By  the  deed  under  which  the  de- 
fendants  claim  title  the  entire  and  absolute  interest  in  the  es- 
tate did  not  pass  to  the  grantee.    The  restriction  on  the  use 
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of  the  premises  operated  as  a  qualification  of  the  fee,  and 
was  in  the  nature  of  a  reservation  or  exception  out  of  the 
estate  granted.  Thus  there  was  an  interest  or  right  created 
by  the  deed  itself.'' 

[2]  The  estate  reserved  under  the  deed  here  is  in  the 
nature  of  a  reversion.  (Civ.  Code,  sec.  768.)  "The  right 
which  a  conditional  grantor  of  an  estate  has  to  regain  the 
estate  upon  a  breach  of  the  condition  is  a  present  and 
vested  interest  of  the  nature  of  a  reversion."  (Washburn 
on  Real  Property,  6th  ed.,  sec.  968.)  The  same  author  says 
(section  969) :  '*Nor  is  the  right  to  re-enter  for  condition 
broken  subject  to  any  objection  on  the  ground  of  its  coming 
within  the  limitation  of  a  perpetuity  which  the  law  does  not 
allow,  although  it  may  not  take  effect  by  the  event  which  is 
to  defeat  the  estate  to  which  the  condition  is  annexed  within 
the  period  of  time  beyond  which  an  estate  may  not  be  origi- 
nally limited  to  take  effect."  In  Johnston  v.  City  of  Los 
Anffeles,  supra,  it  is  held  that  such  an  interest  is  a  con- 
tingent interest,  and  not  the  mere  possibility  of  a  future 
right,  and,  therefore,  is  a  species  of  property  capable  of 
passino:  by  transfer,  under  sections  699  and  1046  of  the 
Civil  Code.  All  reversions  are  vested  interests.  (Gray  on 
Rule  on  Perpetuities,  2d  ed.,  sec.  113;  30  Cyc.  1473.) 
Vested  interests  are  not  within  the  rule  against  perpetuities. 
(Gray  on  Rule  on  Perpetuities,  sees.  99,  205;  30  Cyc.  1422, 
1473.) 

We  recognize  the  distinction  which  counsel  for  respondent 
have  so  clearly  pointed  out  between  a  perpetuity  resulting 
from  suspension  of  the  power  of  alienation  and  remoteness 
of  time  for  the  vesting  of  estates,  as  contemplated  by  the 
rule  against  perpetuities,  as  well  as  the  confusion  that  has 
resulted  in  the  decisions  by  failure  to  distinguish  between 
the  two  doctrines.  It  may  be  said,  nevertheless,  that  funda- 
mentally the  object  of  both  rules  is  to  prevent  perpetuities, 
the  tieing  up  of  estates  i^nd  the  suspension  of  their  free  and 
full  conveyance  for  long  and  indefinite  periods  of  time,  by 
directly  suspending  the  power  to  alienate,  in  the  one  in- 
stance, and  by  holding  up  the  investure  of  a  future  estate 
in  real  property  in  the  other.  (21  R.  C.  L.  288 ;  Barnum  v. 
Bamum,  26  Md.  119,  [90  Am.  Dec.  88] ;  Gates  v.  Seibert, 
157  Mo.  254,  [57  S.  W.  1065];  Hunt  v.  WingJit,  47  N.  U. 
396,    [93  Am.  Dec.  451].)     If  the  reservation  of  a  condi- 
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tional  future  estate  by  such  limitations  in  a  deed  as  here 
are  involved  operated  as  a  sequestration  of  such  future 
interest,  with  no  vested  right  in  any  person  in  being  capable 
of  conveying  it,  it  might  weU  be  claimed  that  the  spirit  of 
the  rule  against  prepetuities  was  violated.  But  in  this  state, 
at  least  under  our  code  and  the  decisions  of  our  courts,  such 
is  not  the  case.  (Civ.  Code,  sec.  1046;  Johnston  v.  City  of 
Los  Angeles,  supra,) 

There  may  be  strong  grounds  in  public  policy  against 
arbitrarily  limiting  and  restricting  the  manner  of  use  of 
real  property  for  indefinite  periods  which  may  extend  far 
beyond  the  existing  conditions  which  make  such  limitations 
reasonable  and  justifiable  when  created;  but  our  courts  have 
held  that  such  limitations  are  not  void  as  against  public  pol- 
icy so  long  as  there  are  parties  in  being  capable  of  passing  a 
complete  and  unlimited  title,  and  not  obnoxious  to  the  nile 
against  suspending  the  power  of  alienation.  [3]  For  the 
reasons  stated,  and  without  reviewing  or,  perhaps,  compre- 
hending all  the  nice  distinctions  of  the  common  law  sug- 
gested by  the  decisions  cited  in  the  able  and  exhaustive  re- 
view of  the  subject  by  all  parties  here,  we  conclude  that 
the  conditional  forfeiture  reserved  in  this  deed  is  not  void 
for  remoteness. 

It  is  further  suggested  by  appellant  that,  if  the  condi- 
tions in  this  deed  were  insufiScient  to  divest  respondent's 
title,  they  at  least  create  covenants  or  reservations  which 
give  rise  to  equitable  rights  that  would  defeat  respondent's 
claim  to  have  his  title  quieted.  In  view  of  the  conclusions 
already  reached,  we  will  not  go  further  into  this  question 
than  to  say  that  this  contention  seems  to  find  support  in  the 
authorities  on  the  theory  that  the  conditions  of  the  deeds 
are  reservations  in  the  nature  of  easements  or  servitudes 
for  the  benefit  of  the  remaining  lands  of  the  grantor. 
(Whttvey  v.  Union  Ry.  Co,,  11  Gray  (Mass.),  359,  [71  Am. 
Dec.  715] ;  Parker  v.  Nightingale,  supra;  Evans  v.  Foss, 
194  Mass.  513,  [11  Ann.  Cas.  171,  9  L.  R.  A.  (N.  S.)  1039, 
80  N.  E.  587] ;  Dawson  v.  Western  Co.,  107  Md.  70,  [126 
Am.  St.  Rep.  337,  15  Ann.  Cas.  678,  14  L.  R.  A.  (N.  S.) 
809,  68  Atl.  301].) 

In  further  support  of  the  judgment  respondent  calls  at- 
tention to  the  stipulation  of  facts  on  which  the  case  was 
tried,  wherein  it  is  admitted  that  the  character  of  the  prop- 


Dec.  1919.]  Strong  v.  Shatto.  37 

erty  has  changed  since  the  creation  of  the  conditions  and 
conveyance  by  appellant,  ao  that  it  has  become  more  valu- 
able for  business  purposes  than  for  residence  purposes,  and 
argues  that  under  such  changed  conditions  equity  will  not 
enforce  a  covenant  or  condition  for  forfeiture  of  title. 
No  authorities  are  cited  by  resx>ondent  in  support  of  this 
contention.  [4]  The  doctrine  that  equity  will  not  enforce 
restrictions  on  the  use  of  property,  we  think,  only  applies 
to  cases  where  it  is  sought  to  enforce  such  restrictions  by 
equitable  proceedings,  where  the  reason  and  justification 
for  them  has  failed  through  changed  conditions.  In  other 
words,  under  snch  circumstances  a  court  of  equity  may 
deny  the  relief  sought.  But  the  rule  does  not  go  to  the 
extent  of  permitting  parties  whose  land  is  subject  to  the 
legal  restraint  of  such  limitations  to  bring  action  to  quiet 
their  title  against  such  contractual  obligations,  because  of 
changed  conditions.  Contractual  obligations  do  not  dis- 
appear as  circumstances  change.  It  is  only  the  granting  of 
equitable  relief,  and  not  the  binding  force  of  the  restrictive 
covenant,  that  is  affected  by  a  change  in  the  conditions. 
''A  change  of  circumstances  cannot  be  considered  on  a 
petition  at  law  to  ascertain  the  limits  of  a  restriction  in  a 
deed  as  equitable  grounds  for  not  enforcing  it";  and  **the 
covenant  will  not  for  that  reason,  and  in  advance  of  a  breach, 
be  declared  a  nullity  in  a  suit  instituted  by  the  covenantor." 
(Brown  v.  Huber,  28  L.  R.  A.  (N.  S.)  707,  and  note;  Welch 
V.  Austin,  187  Mass.  256,  [68  L.  R.  A.  189,  72  N.  E.  972] ; 
Couderi  v.  Swyre,  46  N.  J.  Eq.  386,  [19  Atl.  190] ;  Kountze 
V.  Helmuth,  67  Hun,  343,  [22  N.  T.  Supp.  204].)  [6] 
The  mere  fact  that  the  property  has  become  more  desirable 
or  valuable  for  business  than  for  residence  purposes,  where 
the  restriction,  notwithstanding  the  change  of  conditions, 
still  is  of  substantial  advantage  to  the  dominant  property,  will 
not  necessarily  defeat  application  for  equitable  relief. 
(Pagenstecher  v.  Carlson,  146  App.  Div.  738,  [131  N.  Y. 
Supp.  413];  LandeU  v.  Hamilton,  175  Pa.  St.  327,  [34 
L.  R.  A.  227,  34  Atl.  663] ;  Spahr  v.  Cape,  143  Mo.  App.  114, 
[122  S.  W.  379].) 

As  there  has  been  no  breach  of  the  conditions  here,  and  no 
attempt  to  enjoin  such  a  breach  or  to  enforce  a  forfeiture, 
we  think  it  premature,  at  least,  to  determine  the  equities  of 
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the  parties  as  they  might  exist  at  some  future  time  in  the 
event  of  such  breach. 
The  judgment  is  reversed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920. 

All  the  Justices  concurred. 


[Ciy.  No.  dl21.    Second  Appellate  District,  Division  One. — ^December  16, 

1919.] 

A.   C.  RATH,  Respondent,  v.   ARTHUR   C.   VAUGHAN, 

Appellant. 

[1]  Appeal — Detawt  in  Preparation  or  Proposed  Bill  or  Excep- 
tions— Contingent  Intention  to  Make  Appucation  for  Belief. 
A  contingent  intention  to  make  application,  under  section  473  of 
the  Code  of  Oiyil  Procedure,  for  relief  from  default  in  the  prepara- 
tion and  service  of  a  proposed  bill  of  exceptions  within  time,  does 
not  constitute  a  pending  proceeding  for  such  reUef. 

[2]  Id. — Expiration  of  Time  for  Preparation  of  Proposed  Bill  of 
Exceptions — Jurisdiction  of  Court  to  Thereafter  Extend  Time. 
After  the  time  prescribed  by  section  650  of  the  Code  of  CHvil 
Procedure  within  which  a  party  may  prepare  and  serve  upon  the 
adverse  party  a  proposed  bill  of  exceptions  has  expired,  the  court 
IB  without  authority  to  revive  that  right  by  an  ex  parte  "order 
extending  time,"  and  such  an  order,  having  been  made,  is  prop- 
erly set  aside. 

[3]  Id. — ^Failure  to  File  Transcript  Within  Time — Dismissal  of 
Appeal. — ^Where  the  defendant  fails  to  propose  his  bill  of  excep- 
tions within  the  time  limited  by  law,  and  likewise  fails  to  file  in 
the  appellate  court  his  transcript  on  appeal,  and  no  sufficient  cause 
appears  excusing  him  from  the  consequences  of  his  failure  to  file 
his  transcript  within  the  time  prescribed  by  rule  II  of  the  appel* 
late  court,  the  appeal  will,  on  motion,  be  dismissed. 

MOTION  to  dismiss  an  appeal.    Granted. 

The  facts  are  stated  in  the  opinion  of  the  court 


Dec.  1919.]  Rath  v.  Vaughan.  39 

George  Greer  and  Arthur  C.  Vaughan,  in  pro.  per.,  for 
Appellant. 

Charles  F.  Keiche  for  Respondent. 

CONBEY,  P.  J. — On  motion  to  dismiss  appeal  in  an  un- 
lawful detainer  action,  on  the  ground  that  the  transcript 
has  not  been  filed  within  the  time  allowed  by  law.  Notice 
of  this  motion  was  served  and  filed  on  September  10,  1919. 
Rule  II  prescribes,  as  the  general  rule,  that  the  printed 
transcript  shall  be  filed  within  forty  days  after  the  appeal 
was  perfected.  But  "if  a  proceeding  for  settlement  of  a 
bill  of  exceptions  which  may  be  used  in  support  of  such 
appeal  is  pending  or  may  still  be  instituted,  the  time  afore- 
said shall  not  begin  to  run  until  the  settled  and  authenti- 
cated bill  of  exceptions  has  been  filed,  or  the  time  in  which 
a  proceeding  for  such  a  bill  of  exceptions  may  be  instituted 
has  expired,  or  such  proceeding  if  instituted  has  been  dis- 
missed by  the  trial  court.'* 

By  the  clerk's  certificate  it  appears  that  notice  of  entry 
of  judgment  was  served  on  defendant  on  the  thirty-first 
day  of  March,  1919.  Notice  of  intention  to  move  for  a  new 
trial  was  filed  on  April  7th,  and  notice  of  appeal  from  the 
judgment  was  filed  on  April  10th.  The  motion  for  new  trial 
was  never  brought  on  for  hearing.  Therefore,  under  the  limi- 
tations established  by  the  terms  of  section  660  of  the  Code 
of  Civil  Procedure,  the  power  of  the  court  to  grant  a  new 
trial  of  the  case  expired  on  the  thirtieth  day  of  June. 

Under  the  provisions  of  section  650  of  the  Code  of  Civil 
Procedure,  the  time  allowed  to  a  party  to  prepare  and 
serve  upon  the  adverse  party  a  proposed  bill  of  exceptions 
is,  in  a  case  tried  without  a  jury,  **  within  ten  days  .  .  . 
after  receiving  notice  of  the  entry  of  judgment."  *'0r 
if  proceedings  on  motion  for  a  new  trial  be  pending,  within 
ten  days  after  notice  of  decision  denying  said  motion,  or 
other  determination  thereof,  or  such  further  time  as  the 
court  in  which  the  action  is  pending,  or  a  judge  thereof, 
may  allow." 

Prom  and  after  June  30,  1919,  the  proceeding  on  motion 
for  new  trial  was  no  longer  poiidin«r.  The  time  within 
Avhich  defendant  was  entitled  to  srrvp  Hnd  file  his  proposed 
bill  of  exceptions  would,  therefore,  in  the  ordinary  course  of 
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procedure,  expire  on  the  tenth  day  of  July,  unless  further 
time  had  been  granted,  and  the  forty  days'  time  for  filing 
the  transcript  would  then  begin  to  run.  The  transcript, 
then,  was  overdue  when  plaintiff  gave  notice  of  this  motion 
to  dismiss  the  appeal. 

On  the  seventeenth  day  of  July,  on  affidavit  filed  by  the 
defendant,  a  judge  of  the  superior  court  made  an  order 
purporting  to  extend  for  twenty  days  the  time  for  filing 
said  proposed  bill  of  exceptions.  On  August  14th,  on  mo- 
tion of  plaintiff,  after  due  notice,  the  same  court  set  aside 
the  order  of  July  17th.  On  the  sixth  day  of  August  defend- 
ant served  on  the  plaintiff's  attorney,  who  acknowledged 
receipt  of  copy  thereof,  a  proposed  bill  of  exceptions.  On 
the  fifteenth  day  of  August  plaintiff  served  on  defendant 
his  ''objections  and  amendments"  to  the  proposed  bill,  and 
therein  specifically  objected  to  the  signing,  settlement  and 
allowance  of  the  bill  on  the  ground  that  it  was  not  served 
within  the  time  provided  by  law.  The  judge  has  not  yet 
settled  or  allowed  the  said  proposed  bill  of  exceptions. 

Defendant's  affidavit  in  opposition  to  the  motion  herein 
states  that  August  23d  was  the  date  when  he  delivered  to 
the  clerk,  for  the  judge,  the  proposed  bill  and  amendments. 
It  appears  that  the  trial  judge  was  absent  on  vacation  from 
and  after  Aua^ust  18th,  and  on  September  17th  had  not  re- 
turned therefrom.  Defendant  in  another  affidavit  further 
states  that  on  September  30th  the  matter  of  settlement 
of  the  bill  was  by  the  judge  set  down  for  October  7th,  of 
which  the  clerk  sent  notice  to  the  parties;  that  on  October 
7th  the  matter  was  continued  to  October  8th ;  that  on  October 
8th  plaintiff  and  defendant  appeared,  and  the  court  pro- 
ceeded to  examine  and  settle  the  bill.  The  minutes  of  that 
court  of  October  8th,  set  forth  in  the  same  affidavit,  state 
that  "the  court  partially  examines  into  said  matter,  and  of 
its  own  motion,  both  plaintiff  and  defendant  consenting, 
but  without  thereby  waiving  or  intending  to  waive  any  legal 
risrht  or  Pfivantasre  whatever  now  existing,  continues  the 
further  hearing"  until  November  26th. 

[1]  In  defendant's  affidavit  filed  herein  on  September 
17th  he  states  '*that  should  the  judge  refuse  to  sign  or  settle 
the  bill  of  exeeptions  because  of  delay,  affiant  will  move, 
under  section  473  and  upon  his  motion  and  affidavit  hereto 
attached."  9>pM  attached  papers  are  a  purported  copy  of 
a  conditional  notice  of  motion,  and  a  purported  copy  of  an 
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affidavit,  for  relief  under  section  473  of  the  Code  of  Civil 
Procedure,  by  means  of  an  order  **to  set  aside  any  default 
and  to  grant  leave  to  serve  said  proposed  bill  of  exceptions, 
and  that  the  same  stand  as  served."  It  does  not  appear 
that  said  notice  and  affidavit  have  been  served  or  filed,  or 
even  if  served  and  filed,  that  the  contingently  intended  ap- 
plication for  relief  has  been  made.  There  is  merely  a  pos- 
sibility, that  at  some  time  within  the  limits  of  time  fixed  by 
law,  an  application  for  such  relief  may  be  made.  This  is 
not  sufficient  to  constitute  a  pending  proceeding  for  such 
relief. 

We  have,  then,  a  plain  case  wherein  the  defendant  failed 
to  propose  his  bill  of  exceptions  within  the  time  limited 
by  law,  and  likewise  failed  to  file  in  this  court  his  transcript 
on  appeal.  In  Cox  v.  FaLos  Verdes  Co.,  172  Cal.  702,  [158 
Pac.  332],  it  was  contended  by  appellant  that  his  claim  for 
relief  from  default  in  the  matter  of  serving  a  proposed 
bill  of  exceptions  or  statement  would  arise  only  on  the  re- 
fusal of  the  judge  to  settle  the  statement.  But  the  court 
said:  '^ Relief  from  his  default  in  the  matter  of  presenting 
his  proposed  statement,  from  his  failure  to  present  it  in 
time,  is  the  relief  essential  to  the  settlement,  .  .  .  and  this 
failure  or  default  occurred  on  June  14,  1915,''  which  was 
the  day  on  which  the  time  expired  within  which  to  give 
notice  of  intention  to  move  for  a  new  trial.  [2]  By  parity 
of  reasoning,  in  the  present  case,  the  default  which  deprived 
the  defendant  of  his  right  to  a  bill  of  exceptions  took  effect  on 
the  expiration  of  the  tenth  day  of  July,  1919.  The  court 
thereafter  was  without  authority  to  revive  that  right  by  an  ex 
parte  "order  extending  time.''  Such  order,  having  been 
made,  was  appropriately  set  aside. 

[3]  No  sufficient  cause  appears  excusing  appellant  from 
the  consequences  of  his  failure  to  file  his  transcript  within 
the  time  prescribed  by  rule  II.  Therefore  the  appeal  is 
dismissed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  12,  1920,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  February  13,  1920. 
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1919.] 

WILLIAM  E.  TRIMLETT  et  al.,  Appellants,  v.  JOHN  C. 
LYNCH,  as  Receiver,  etc.,  et  al..  Respondents. 

[1]  Principal  and  Surety — Bond  Pending  Appeal — Satisfaction  of 
Judgment  Through  Fraudulent  Representations — ^Release  of 
Surety — ^Want  of  Prejudice. — ^Where  a  surety  company  which 
has  given  a  bond  on  an  appeal  from  a  judgment  obtained  by  the 
plaintiffs  in  a  given  action  is  secured  from  loss  by  a  deposit  of 
money  by  the  defendant,  which  sum  it  continues  to  hold  in  its 
possession,  it  is  not  prejudiced  by  the  action  of  the  plaintiffs  in 
satisfying  the  judgment  of  record  through  the  false  representations 
of  the  defendants,  and,  therefore,  in  a  subsequent  action  by  the 
plaintiffs  to  set  aside  such  satisfaction,  following  the  affirmance  of 
the  judgment  on  appeal,  it  is  error  for  the  trial  court  to  decree 
that  the  surety  company  was  released  from  the  bond. 

[2]  Id. — ^Deposit  by  Third  Person — Ownership  of  Money — Interven- 
tion.— The  fact  that  the  money  was  deposited  with  the  surety 
company  by  the  daughter  of  the  judgment  debtor,  to  whom  it  had 
been  loaned  by  the  latter,  did  not  make  it  a  deposit  by  a  third 
person  and,  therefore,  in  such  action  to  set  aside  the  satisfaction 
of  the  judgment,  the  daughter  is  not  entitled  to  intervene  and 
recover  the  deposit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles   County.    Frank   Q.    Finlayson,   Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  Roy  Pendell  for  Appellants. 

V.  J.  Cobb  and  A.  W.  Sorenson  for  Respondents. 

KERRIGAN,  J. — This  action  was  brought  to  set  aside 
a  satisfaction  of  judgment  claimed  to  have  been  obtained 
through  fraud  of  defendant.  Sarah  H.  De  Coursey. 

It  is  recited  in  the  complaint  that  prior  to  the  commence- 
ment of  the  action,  plaintiffs  had  obtained  a  judgment  on  a 
mechanic's  lien  upon  certain  property  owned  by  defendant 
Sarah  H.  De  Coursey,  which  judgment  had  been  appealed; 
that  pending  the  appeal  said  defendant  had  represented 
to  plaintiffs  that  she  desired  to  sell  said  property,  but  could 
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not  do  so  unless  the  mechanics'  liens  and  the  lien  of  judg- 
ment were  first  released,  and  that  if  plaintiffs  would  accept 
a  bond  of  the  Pacific  Coast  Casualty  Company  for  the  sum  of 
six  hunderd  dollars  in  lieu  of  the  regular  statutory  bond 
on  appeal,  such  bond  would  ipso  facto  cause  a  release  of 
said  liens;  that  accordingly  plaintiffs  and  said  defendant 
entered  into  a  stipulation,  accepting  said  surety  company's 
bond;  that  said  bond  not  having  the  desired  effect,  defend- 
ant requested  plaintiffs  to  satisfy  such  judgment  of  record 
for  the  purpose  of  assisting  defendant  to  sell  the  property ; 
that  at  the  time  of  such  request  defendant  presented  a  sec-* 
ond  stipulation  which  defendant  stated  and  represented 
would  be  signed  by  all  the  parties  to  the  action,  including 
the  surety  company,  which  company  defendant  further  rep 
resented  had  given  its  consent  to  satisfy  a  record  the  said 
judgment,  and  further  consented  that  its  liability  should 
remain  the  same  as  though  the  judgment  had  remained  un- 
satisfied; that  plaintiffs  believing  and  relying  upon  said 
representations  had  caused  to  be  entered  the  requested  satis 
faction  without  any  consideration. 

The  complaint  further  alleges  that  the  judgment  which 
plaintiffs  had  satisfied  of  record  was  affirmed  on  appeal,  and 
that  plaintiffs  made  demand  for  payment,  which  was  refused 
on  the  ground  that  the  judgment  had  been  satisfied  of 
record;  that  plaintiffs  believed  at  all  times  that  said  second 
stipulation  had  been  signed  by  the  surety  company,  but  that 
the  same  had  not  been  so  signed  and  that  the  company  had 
refused  to  pay  the  judgment. 

In  addition  to  the  execution  of  the  appeal  bond  by  the 
surety  company  the  complaint  also  recited  that  defendant, 
Sarah  H.  De  Coursey,  had  secured  that  company  from  loss 
by  depositing  with  it  the  sum  of  six  hundred  dollars,  such 
sum  being  the  amount  of  liability  assumed  by  the  com- 
pany on  its  bond,  and  that  the  company  still  had  possession 
of  said  deposit. 

At  the  time  the  action  was  set  for  trial,  the  intervener, 
Grace  De  Coursey,  made  a  motion  to  be  allowed  to  inter- 
vene on  the  ground  that  she  owned  the  six  hundred  dollars 
deposited  with  the  bonding  company,  and  over  the  objection 
of  plaintiffs,  her  motion  was  granted. 

The  court,  by  its  judjrmont,  sot  aside  the  satisfaftioTi  of 
judgment,  as  prayed  for  by  plaintiffs,  but  at  the  same  time 
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made  its  further  order  and  decree  that  the  bonding  com- 
pany had  been  released  from  all  liability  to  plaintiffs  on  its 
bond,  and  further  decreed  that  the  six  hundred  dollars  de- 
posited with  the  company  was  owned  by  the  intervener, 
Grace  De  Coursey,  and  gave  judgment  in  her  favor  against 
the  company  for  that  amount  and  decreed  that  plaintiffs 
had  no  right,  title,  or  interest  in  or  to  the  same. 

From  the  order  permitting  the  intervention  and  from  the 
judgment  plaintiffs  appeal. 

In  support  of  the  contention  that  the  court  erred  in  allow- 
ing the  complaint  in  intervention  it  is  the  claim  of  plaintiffs, 
first,  that  intervener  did  not  have  such  an  ** interest"  as 
would  entitle  her  to  become  an  intervener ;  second,  that  even 
though  she  had  such  an  interest  and  was  so  entitled,  yet  in 
fact  she  never  became  such,  for  the  reason  that  she  never 
complied  with  the  methods  which  would  make  her  an  inter- 
vener in  fact.  We  do  not  consider  a  discussion  of  this  ques- 
tion necessary,  for,  regardless  of  any  question  of  the  pleadings 
we  are  of  the  opinion,  for  reasons  hereinafter  stated,  that 
intervener  was  not  entitled  to  the  fund,  and  that  the  trial 
court  erred  in  decreeing  that  the  surety  company  was  re- 
leased from  the  bond.  The  code  provides  when  a  surety  is 
released  from  its  bond.  Section  2840  of  the  Civil  Code 
provides : 

"A  surety  is  exonerated, 

"1.  In  like  manner  with  a  guarantor; 

*'2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of 
the  creditor  which  would  naturally  prove  injurious  to  the 
remedies  of  the  surety  or  inconsistent  with  his  rights,  or 
which  lessen  his  security;  or 

'*3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission 
of  the  creditor  to  do  anything  when  required  by  the  surely, 
which  it  18  his  duty  to  do." 

Section  2819  of  the  Civil  Code  provides  that: 

''A  guarantor  is  exonerated,  except  so  far  as  he  may  be 
indemnified  by  the  principal;  if  by  any  act  of  the  creditor, 
without  the  consent  of  the  guarantor,  the  original  obligation 
of  the  principal  is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  creditor  against  the  principal  in  respect 
thereto    in  any  way  impaired  or  suspended." 

[1]  There  is  no  evidence  in  the  record  to  show  that  the 
bonding   company   was  prejudiced   in   the   slightest  degree 
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by  the  act  of  plaintiffs.  On  the  contrary,  it  affirmatively 
appears  that  it  suffered  no  prejudice,  for  the  six  hundred 
dollars  which  it  had  in  its  possession  was  an  ample  sum 
to  secure  it  from  any  loss  which  it  might  have  suffered 
by  reason  of  its  bond.  It  was,  therefore,  not  prejudiced  and 
was  not  relieved  from  liability  under  the  provisions  of  either 
of  the  sections  above  set  forth.  Nor  does  the  record  present 
any  evidence  which  shows  that  any  act  of  the  plaintiffs 
was  such  as  would  prove  injurious  to  it. 

[2]  It  is  the  claim  of  the  company,  however,  that  the  six 
hundred  dollars  was  not  the  property  of  defendant,  Sarah 
H.  De  Coursey,  but  that  the  same  belonged  to  her  daughter, 
Grace,  the  intervener  herein,  and  that  this  sum  was  merely 
deposited  with  the  company  by  her  **as  security  for  loss 
and  liability  on  the  bond,"  rather  than  *'for  the  perform- 
ance of  the  obligation"  from  which  it  is  argued  the  com- 
pany is  exonerated  regardless  of  what  prejudice,  if  any,  it 
may  have  suffered. 

In  support  of  the  position  we  are  cited  to  the  case  of 
Ooff  V.  Ladd,  161  Cal.  257,  [118  Pac.  792]  as  upholding  this 
contention.  The  question  involved  in  that  case  was  whether 
or  not  the  creditor  had  the  right  to  receive  the  benefit  of 
the  security  there  deposited  with  the  surety  by  a  third 
person,  and  the  case  held  that  the  bond  therein  was  deposited 
for  the  purpose  of  the  obligation,  and  that  it  was,  there- 
fore, security  which  the  surety  might  hold.  In  discussing 
the  case  the  court  pointed  out  the  distinction  between  that 
case  and  cases  where  the  promise  of  the  bond  is  to  pay  the 
surety  only  so  much  of  the  judgment  as  the  surety  actually 
is  compelled  to  pay.  Here,  however,  the  money  was  not 
deposited  by  a  third  person,  but  by  defendant  Sarah  De 
Coursey  herself.  It  is  true  there  is  evidence  that  the  money 
had  belonged  to  her  daughter,  intervenor  herein,  but  such 
evidence  shows  that  she  lent  it  to  her  daughter,  by  whom 
it  was  deposited  with  the  company,  and  the  record  does  not 
show  that  the  deposit  was  made  for  the  limited  purpose 
claimed.  Whatever  the  purpose  may  have  been,  the  money 
belonged  to  the  mother  when  the  deposit  was  made,  and  was, 
therefore,  not  deposited  by  a  third  person.  In  the  case  at 
bar  we  do  not  think  that  the  original  obligation  of  the  prin- 
cipal was  changed.  The  court  set  aside  the  release  on  ac- 
count of  the  fraud  of  defendant,  Sarah  De  Coursey,  and  the 
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effect  of  the  judgment,  no  intervening  rights  having  at- 
tached, is  to  leave  the  original  obligation  as  between  the 
parties  in  full  force  and  effect. 

Other  points  do  not  require  consideration. 

For  the  reasons  given  the  judgment  is  hereby  reversed 
as  to  defendant.  Pacific  Coast  Casualty  Company,  and  as  to 
the  intervenor. 

Waste,  P.  J.y  and  Bichards,  J.,  concurred. 


[Civ.  No.  3065.    First  Appellate  District,  Division  One. — ^December  16, 

1919.] 

RICHARD  SINNOTT,  Appellant,  v.  MARIA  SCHU- 
MACHER et  al.,  Respondents. 

[1]  Buit-DiNo  Contracts — Requibement  op  Written  Report  of  Mate- 
rials Furnished  and  Work  Installed — General  Statement 
Insufficient. — The  mere  general  statement  or  conclusion  of  a 
contractor  as  to  the  percentage  of  materials  received  and  work  in- 
stnllod  npon  a  building  at  the  times  be  requires  the  installment 
payment  upon  the  cost  thereof  does  not  amount  to  a  compliance 
with  a  provision  of  bis  contract  that  be  "shall  furnish  to  the  archi- 
tect at  each  time  when  payments  become  due  a  written  report  set- 
ting forth  the  exact  percentage  of  the  work  installeil." 

[2]  Id. — Failure  to  Furnish  Report — Abandonment  and  Rescission 
OF  Contract — Quantum  Meruit. — A  building  contractor  who  fails 
to  furnish  the  written  report  as  to  the  percentage  of  work  done 
and  materials  furnished  upon  the  structure  required  by  the  terms 
of  his  contract  as  a  prerequisite  to  bis  right  to  receive  the  install- 
ment payments  from  time  to  time  due  or  to  become  due  thereon, 
has  not  placed  himself  in  a  position  which  will  entitle  him  to  de- 
mand or  receive  the  first  installment  due  or  to  become  due  upon 
said  contract,  or  to  abandon  the  contract  and  rescind  the  same 
and  sue  for  the  amount  claimed  to  be  due  him  upon  quantum 
meruit  by  reason  of  the  fact  that  the  owner  has  failed  to  make 
such  installment  payment. 

[3]  Id.— Action  for  Breach — ^Attorneys'  Fees. — Where  a  building 
contractor's  bond,  which  is  signed  by  both  the  surety  and  the  con- 
tractor,  expressly  provides  for  the  payment  of  attorneys'  fees  in  the 
event  of  a  breach  of  the  cbnditionR  thereof,  in  an  action  by  the 
owners  against  the  contractor  and  the  surety  to  recover  the  addi- 
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tional  eoflts  and  expenses  Incurred  in  the  eompletion  of  the  bnilding, 
after  the  abandonment  of  the  work  b7  the  contractor,  the  allow- 
ance of  attorneys'  fees  is  proper. 

[4]  Id. — Penalty  fob  Delay — E!pfect  on  Bight  to  Damages  fob 
Bbeagh. — Where  a  contractor  without  sufficient  cause  abandons  his 
contract  and  the  owners  are  obliged  to  complete  the  building,  the 
right  of  such  owners  to  damages  as  a  result  of  the  contractor's 
breach  of  said  contract  is  not  affected  or  limited  by  a  provision  of 
the  contract  for  a  penalty  for  delay  in  the  completion  of  the 
structure  beyond  the  stipulated  time  for  such  completion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Donahue,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  F.  Hanlon  for  Appellant. 

W.  6.  Binehart  for  Respondents. 

Frank  P.  Deering  and  James  Walter  Scott,  as  Amid 
Curiae. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  and  cross-complainants  for  the  sum 
of  $15,972  upon  their  cross-complaint  against  the  plaintiff 
and  the  cross-defendant,  Pacific  Coast  Casualty  Company. 

The  action  was  one  originally  brought  by  the  plaintiff 
against  the  defendants  to  recover  the  sum  of  $6,800.28,  the 
alleged  value  of  labor  and  materials  furnished  by  said  plain- 
tiff to  said  defendants  under  a  building  contract  for  the 
erection  of  a  structure  for  said  defendants  at  a  cost  of  fifty 
thousand  dollars.  The  plaintiff  entered  upon  the  perform- 
ance of  said  contract  and  proceeded  therewith  up  to  a  time 
when,  according  to  his  complaint,  the  first  installment  would 
be  due  and  payable  to  him  under  his  contract,  and  he  alleges 
that  after  repeatedly  demanding  the  payment  of  this  install- 
ment so  that  he  might  be  enabled  to  proceed  with  his  work 
under  said  contract,  but  failing  to  receive  any  portion  of  the 
same,  he  abandoned  work  upon  said  building  for  that  reason 
and  gave  notice  of  the  rescission  of  said  contract,  and  there- 
after commenced  this  action  in  quaniwm  meruit  for  the  rea- 
sonable value  of  the  work  and  materials  supplied  by  him 
ipon   said   building.     The   defendants   answered,   admitting 
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the  making  of  said  contract,  but  denying  that  any  install- 
ment was  due  or  payable  to  the  plaintiff  at  the  time  of  his 
abandonment  of  such  contract  and  of  his  notice  of  rescission 
thereof.  The  defendants  also  filed  a  cross-complaint  against 
said  plaintiff  and  against  the  Pacific  Coast  Casualty  Com- 
pany, his  bondsman  under  said  contract,  by  which  they  al- 
leged that  the  said  plaintiff's  abandonment  of  his  said 
contract  and  of  the  construction  of  said  building  was  with- 
out cause,  and  that  in  consequence  thereof  said  defendants 
were  obliged  to  incur  additional  costs  and  expenses  in  the 
completion  of  said  building  amounting  to  a  large  sum,  for 
which  they  prayed  judgment  upon  their  cross-complaint. 
The  trial  court  found  against  the  plaintiff  upon  his  com- 
plaint and  in  favor  of  the  defendants  upon  their  cross- 
complaint,  and  thereupon  rendered  judgment  against  plain- 
tiff and  his  said  bondsman  for  the  sum  above  stated.  From 
such  judgment  the  plaintiff  and  the  cross-defendant.  Pacific 
Coast  Casualty  Company,  have  taken  this  appeal. 

The  record  in  the  case  is  quite  voluminous,  but  the  ques- 
tions presented  upon  the  appeal,  when  stripped  of  much  of 
the  involvement  in  their  discussion  in  the  elaborate  briefs 
of  counsel,  would  seem  to  be  few  and  simple. 

The  first  and  in  fact  the  main  contention  of  the  ap- 
pellants is  that  a  number  of  the  findings  of  the  court  are 
not  suflSciently  supported  by  the  evidence  in  the  case. 
The  first  finding  thus  attacked  is  that  portion  of  finding  10 
which  reads  as  follows: 

"And  the  court  further  finds  that  said  Richard  Sinnott 
never  at  any  time  furnished  to  said  owners  or  their  archi- 
tect any  written  report  setting  forth  the  exact  or  correct 
percentage  of  materials  received  at  the  building,  or  the  exact 
or  correct  percentage  of  the  work  installed,  but  on  the  con- 
trary demanded  payment  on  and  after  the  fourth  day  of 
December,  1914,  for  a  percentage  of  work  not  installed  and 
for  a  percentage  of  materials  not  received  at  the  building 
far  in  excess  of  the  actual  percentage  of  work  installed  and 
materials  received,  to  wit,  for  the  sum  of  four  thousand  dol- 
lars or  thereabouts." 

This  finding  is  an  essential  one,  in  view  of  the  provisions 
of  the  contract  between  the  parties,  which  contains  the 
following  stipulation: 
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''On  the  first  day  of  each  month  as  the  work  progresses 
a  sum  equal  to  seventy-five  per  cent  of  the  actual  value 
of  the  materials  and  labor  incorporated  into  the  said  build- 
ing .  .  .  the  architect  shall  compute  the  amounts  at  the 
times  when  the  payments  become  due  .  .  .  the  contractor 
shall  furnish  to  the  architect  at  each  time  when  payments 
become  due  a  written  report  setting  forth  the  exact  per- 
centage of  the  materials  received  at  the  building  and  the 
exact  percentage  of  the  'WoA  installed/' 

We  are  unable  to  agree  with  the  appellants'  first  con- 
tention. The  only  evidence  upon  which  the  appellants  rely 
as  supporting  their  claim  that  the  uncontradicted  evidence 
shows  that  the  plaintiff  (contractor)  did  in  fact  comply  with 
the  terms  of  the  foregoing  clause  in  the  contract  between 
the  parties,  consists  in  certain  letters  which  the  plaintiff 
wrote  to  the  defendants  or  their  architect  which  contained 
the  general  statement  "that  the  exact  percentage  as  near 
as  is  possible  to  make  it  of  the  materials  received  at  the 
building  is  eight  per  cent  thereof,  and  the  exact  percentage 
of  the  work  installed  as  near  as  is  possible  to  make  it 
is  eight  per  cent  thereof.  I  also  notify  you  that  there 
Is  now  due,  owing,  and  unpaid  to  me  as  original  con- 
tractor for  the  pro  rata  of  materials  received  at  the  build- 
ing, and  the  pro  rata  of  the  work  installed,  the  sum 
of  four  thousand  dollars,  or  eight  per  cent  of  the  total 
contract  price."  [1]  It  will  be  noted  that  the  terms  of 
the  foregoing  clause  in  the  contract  with  which  the  appel- 
lants claim  that  the  above-quoted  matter  amounts  to  a  com- 
pliance, read  as  follows:  ''The  contractor  shall  furnish  to 
the  architect  at  each  time  when  payments  become  due  a 
written  report  setting  forth  the  exact  percentage  of  the 
materials  received  at  the  building  and  the  exact  percent- 
age of  the  work  installed."  The  purpose  of  requiring  such 
a  report  from  the  contractor  to  be  made  to  the  architect 
is  manifestly  to  enable  the  architect  to  correctly  compute 
the  amount  of  the  installment  which  shall  be  due  and  pay- 
able to  the  contractor  on  the  first  day  of  each  month  as 
the  work  progresses;  and  it  should  require  no  argument  to 
show  that  the  mere  general  statement  or  conclusion  of  the 
contractor  as  to  the  percentaore  of  materials  received  and 
work  installed  upon  the  buil^line  at  the  time  he  requires 
the  installment   payment   upon    the   cost  thereof  does  not 
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amount  to  a  compliance  with  the  foregoing  provision  of  said 
contract. 

But  aside  from  this  conclusion  as  to  the  sufficiency  of  the 
plaintiff's  showing  in  the  above  respect,  the  appellants  con- 
tend that  the  contract  between  the  parties  requires  the  ar- 
chitect of  the  building  to  supply  to  the  contractor  upon 
demand  a  blank  form  upon  which  to  make  out  and  furnish 
the  information  as  to  the  percentage  of  work  done  upon 
the  building  required  by  the  foregoing  clause  in  said  con- 
tract, and  that  the  architect  supplied  the  contractor  with  the 
wrong  blank  form,  which  the  plaintiff  filled  in  with  certain 
data  which  amounted  to  an  insufficient  compliance  with  the 
terms  of  the  contract.  Conceding  this  to  be  true,  there  is 
nothing  in  the  evidence  to  show  that  the  contractor,  upon 
receipt  of  said  blank  form  from  the  architect  and  upon  his 
discovery  that  it  was  insufficient,  ever  applied  to  the  archi- 
tect, as  the  contract  requires,  for  the  proper  form  or  blank, 
and  the  finding  of  the  trial  court  in  this  respect  which  the 
appellant  assails  is  fully  supported  by  the  evidence  in  the 
record. 

Aside  from  the  foregoing  considerations,  however,  we 
have  examined  the  record  carefully  for  the  purpose  of  de- 
termining just  what  the  evidence  does  disclose  with  respect 
to  the  plaintiff's  compliance  or  failure  to  comply  with  the 
requirements  of  the  contract  above  referred  to,  and  from 
such  examination  we  find  that  at  or  about  the  time  when 
under  the  terms  of  the  contract  a  first  installment  would  be 
due  and  payable  to  the  contractor  thereon,  and  after  the  con- 
tractor had  filled  in  the  insufficient  form  and  furnished  the 
general  statement  as  to  the  percentage  of  the  work  done  and 
materials  installed  in  the  building,  the  architect  and  the 
contractor  had  several  sessions  together  wherein  the  former 
undertook  to  get  from  the  latter  some  exact  statement  as  to 
the  amount  of  work  which  had  been  done  and  materials 
furnished  upon  the  building  up  to  that  time,  as  a  result 
of  which  it  appeared  that  the  demand  of  the  contractor 
for  the  payment  of  the  sum  of  four  thousand  dollars,  based 
upon  his  alleged  general  statement  that  eight  per  cent  of 
the  work  had  been  done  and  materials  furnished  upon  said 
structure,  was  far  above  the  actual  amount  which  would 
be  due  him  thereon,  and  that  at  the  conclnsion  of  the  sev- 
eral conferences  between  the  architect  and  the  contractor  it 
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was  agreed,  and  so  stated  by  the  architect,  that  immediately 
upon  the  said  contractor  furnishing  the  written  report  re- 
quired by  said  contract  and  containing  the  facts  and  figures 
as  to  the  amount  of  work  done  and  materials  furnished 
upon  said  building  deduced  from  their  said  conferences,  the 
proper  sum  due  him  as  his  first  installment  upon  said 
contract  would  be  paid.  In  respect  to  this  phase  of  the  testi- 
mony the  appellants,  however,  insist  that  the  architect  coupled 
with  his  statement  as  to  the  acceptance  of  such  report  and  pay- 
ment of  such  installment  a  condition  to  the  effect  that  an 
amount  claimed  to  be  due  to  a  party  named  Sundberg 
for  certain  extra  work  which  had  been  done  in  and  about 
the  foundations  of  said  structure  should  be  cut  down  to 
a  sum  much  less  than  the  actual  cost  of  such  extra  work 
and  the  actual  amount  which  said  Sundberg  would  be  en- 
titled to  receive  or  would  accept  therefor.  The  evidence, 
however,  upon  this  subject  is  conflicting,  the  architect  hav- 
ing stated  that  an  actual  computation  of  such  extra  work 
done  by  said  Sundberg  showed  that  the  amount  due  him 
was  no  greater  than  the  sum  which  he  was  willing  to  allow ; 
and  the  architect  further  testified  in  that  regard  that  said 
Sundberg  had  been  notified  by  him  prior  to  the  doing  of 
any  such  extra  work  that  he  was  not  to  do  such  work  at 
the  expense  of  the  owners. 

If,  however,  it  should  be  conceded  for  the  sake  of  the 
argument  that  the  contention  of  the  appellants  to  the  effect 
that  said  Sundberg  was  entitled  to  a  larger  amount  for 
the  extra  work  done  by  him  than  that  which  the  architect 
was  apparently  willing  to  allow,  this  fact  would  not  suffice 
to  excuse  the  contractor  for  his  failure  to  furnish  the  writ- 
ten report  as  to  the  percentage  of  work  done  and  materials 
furnished  upon  said  structure  required  by  the  terms  of  his 
contract  as  a  prerequisite  to  his  right  to  receive  the  install- 
ments from  time  to  time  due  or  to  become  due  thereon. 
[2]  Having  failed  to  furnish  said  report,  the  contractor 
had  not  placed  himself  in  position  to  properly  demand  or 
receive  the  first  installment  due  or  to  become  due  upon 
said  contract ;  nor  was  he  placed  in  a  position  which  entitled 
him  to  abandon  said  contract  and  rescind  the  same  and  sue 
for  the  amount  claimed  to  be  due  him  upon  quamtum  meruit 
bv  reason  of  the  fact  that  he  had  failed  under  such  circum- 
stances to  receive  said  payment.    We  are  of  the  opinion 
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that  the  evidence  in  the  case  fully  sustains  the  findings 
and  conclusion  of  the  trial  court  in  that  respect,  and  hence 
'ihat  the  contention  of  the  appellants  therein  must  be  held 
to  be  without  merit. 

The  appellants  further  assail  a  number  of  other  findings 
by  the  trial  court  which  all  have  their  relation  to  the 
findings  above  considered  in  detail  and  which,  upon  an 
examination  of  the  record,  we  find  to  be  sufficiently  sus- 
tained by  the  same  evidence  which  sustains  such  former 
findings.  In  short,  we  have  arrived  at  the  conclusion  that 
the  entire  substance  of  finding  10  is  supported  by  the  evi- 
dence in  the  case. 

[3]  The  appellants  also  demur  to  the  finding  of  the 
trial  court  wherein  the  sum  of  two  thousand  five  hundred 
dollars  as  attorneys'  fees  was  awarded  to  the  defendants 
and  cross-complainants  herein,  the  contention  of  the  plain- 
tiff being  that  there  was  nothing  in  his  contract  with  the 
defendants  which  permitted  the  allowance  of  attorneys'  fees 
to  them  upon  any  breach  by  him  of  the  terms  of  said  con- 
tract. This  would  be  a  good  contention  were  it  not  for  the 
fact  that  the  bond  which  was  given  by  the  plaintiff  and  his 
bondsmen,  the  Pacific  Coast  Casualty  Company,  expressly 
provided  for  the  payment  of  attorneys'  fees  in  the  event 
of  a  breach  of  the  conditions  of  said  bond;  and  the  record 
shows  that  said  bond  was  signed,  not  only  by  the  said  surety 
company,  but  also  by  the  plaintiff  herein,  with  the  necessary 
consequence  that  he,  as  well  as  his  bondsmen,  would  be  liable 
upon  said  bond. 

[4]  As  to  the  appellants'  contention  that  the  court  was 
in  error  in  its  finding  and  conclusion  as  to  the  amount  of 
damages  sustained  by  the  defendants  and  cross-complainants 
by  reason  of  the  plaintiff's  unjustified  abandonment  of  work 
upon  said  building,  and  his  failure,  neglect,  and  refusal 
to  complete  the  same,  it  may  be  stated  that  this  contention 
is  based  upon  the  clause  in  the  contract  which  relates  to  the 
matter  of  delay  in  the  time  of  completion  of  said  building 
and  which  purports  to  fix  a  penalty  of  fifty  dollars  per  day 
for  such  delay;  but  this  provision  of  the  contract  has  no 
application  to  a  condition  wherein  the  contractor  is  shown 
to  have  abandoned  his  contract  without  suffieient  cause,  in 
which  case  the  right  of  the  defendants  to  damages  as  a 
residt  of  the  plaintiff's  breach  of  said  contract  »»ould  not  be 
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affected  or  limited  by  said  provision  of  the  contract  for  a 
penalty  for  delay  in  the  completion  of  the  structure  be- 
yond the  stipulated  time  for  such  completion. 

The  foregoing  review  of  this  case  covers,  considers,  and 
decides  every  material  contention  urged  by  the  appellants 
ui>on  this  appeal. 

Judgment   affirmed. 

Waste»  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920. 

AU  the  Justices  ooneurred. 


[CSt.  No.  8142.    First  Appellate  DiBtrict,  Divisioii  TVo. — ^December  16, 

1919.] 

SARAH    P.   McDUFP,    Respondent,    v.    WILLIAM    GIL- 
BERT McDUPP,  Appellant. 

[1]  EjscnfSNT  —  OoNPLicTwa  EviDENCB  —  Findings — Appkal. — ^Where 
in  an  action  in  ejectment  the  evidence  is  conflicting,  the  appellate 
eonrt  is  bonnd  by  the  action  of  the  trial  conii. 

[2]  Id. — Husband  ajto  Wife— Constbucttve  Eviction. — ^In  an  action 
in  ejectment  by  tbe  wife  againet  the  husband,  it  is  not  necessary 
to  support  a  finding  of  eviction  of  the  wife  by  the  hnsband  that 
there  should  have  been  evidence  of  a  forcible  ouster.  If  the  hus- 
band's acts  were  such  as  to  drive  the  wife  away  from  her  home, 
it  would  amount  to  constructive  eviction. 

[3]  Id. — Waivkb  07  Findings — Res  Judicata. — Where  findings  in  an 
action  for  separate  maintenance  are  waived,  and  the  record  fails 
to  show  upon  what  ground  the  judgment  in  favor  of  the  husband 
is  entered,  such  judgment  will  not  render  the  questions  involved  in 
a  subsequent  action  in  ejectment  res  judxcatcL, 

[4]  Id. — What  Deemed  Adjxtdicated  Where  Findings  Waived. — In 
the  absence  of  findings,  only  those  issues  which  xvorp  actually  and 
nece5isnrily  included  in  the  judgment,  or  necessary  thereto,  are 
deemed  adjudicated* 
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[5]  Id. — Girr  of  Community  Property. — Community  property  may  be 
given  by  a  husband  to  his  wife  with  like  effect  as  his  separate 
property. 

[6]  Id. — Right  or  Wife  to  Sub  Husband — Damages. — A  wife  may  sue 
her  husband  to  recover  possession  of  property  which  became  pf^rt 
of  her  separate  estate  by  gift  from  him  and  for  damages  for  the 
withholding  thereof  by  him. 

[7]  Id. — Code  Sections  Ineffective. — The  wife  is  not  prevented  from 
bringing  such  action  in  ejectment  by  reason  of  the  provisions  of 
sections  156  and  157  of  the  Civil  Code,  relating  to  the  marital 
right  of  the  spouses  to  occupy  the  family  home,  where  at  the  time 
of  the  commencement  of  the  action  the  parties  are  living  separate 
and  apart  and  the  house  is  not  the  family  dwelling  p}ace. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    John  W.    Shenk,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Percy  Hight  for  Appellant. 

Nathan  Newby  and  Hugh  A.  McNary  for  Respondent. 

BRITTAIN,  J.— The  defendant,  the  husband  of  the  plain- 
tiff, appeals  from  a  judgment  in  ejectment. 

The  parties  were  married  in  1885.  Their  domestic  rela- 
tions were  pleasant  until  1907,  from  which  time  until  1915 
there  was  at  least  lack  of  harmony.  In  the  month  of  May, 
1915,  the  wife  left  the  family  dwelling  place  and  later,  in 
the  same  year,  sued  for  separate  maintenance.  Judgment 
in  that  case  was  in  favor  of  the  husband. 

The  property  involved  in  this  action  was  purchased  in 
1909,  the  first  installment  of  the  purchase  price,  amounting 
to  three  hundred  dollars,  having  been  made  up  of  one 
hundred  dollars  delivered  by  the  husband  to  the  wife  and 
two  hundred  dollars  borrowed  by  her  from  her  mother. 
There  was  a  mortgage  for  the  remainder  of  the  purchase 
price,  $3,450,  which  was  subsequently  paid  by  the  husband 
from  the  proceeds  of  a  sale  of  his  separate  property  in  the 
state  of  Kansas.  He  also  paid  taxes.  The  deed  to  the 
property  was  made  to  the  wife  alone.  The  husband  asserted 
that  he  did  not  learn  the  deed  was  so  made  until  he  paid 


5.     Effect  of  conveyance  of  community  property  by  husband  to  wife, 
note,  69  L.  R.  A.  378. 
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oflf  the  mortgage  debt  in  1913.  The  wife  testified  that  he 
saw  the  deed  on  the  day  the  deed  and  mortgage  were  made. 
She  signed  the  mortgage  first,  and  she  testified  that  at  that 
time  her  husband  said,  ''  'Well,  that  is  the  first  time  my 
name  didn't  go  on  the  paper  first,'  he  says,  'This  time  this 
is  yours.*  "  Another  witness  testified  that  during  the  ne- 
gotiations for  the  sale  to  the  husband  of  other  property,  in 
December,  1909,  when  the  wife  was  not  present,  the  appel- 
lant stated  that  "he  had  just  bought  a  piece  of  property 
and  paid  three  thousand  six  hundred  dollars  for  it  and 
given  it  to  his  wife."  The  wife  further  testified  that  when 
the  mortgage  was  paid  ofiF  her  husband  brought  the  deed 
to  her,  saying,  "Now,  this  is  the  deed  to  your  place.  I  have 
paid  every  cent  of  the  debt  on  that  for  you,  and  now  I 
am  giving  it  to  you  for  your  own.  .  .  .  Nobody  can  ever 
take  your  place  from  you  for  my  debts.  If  I  should  make 
a  bad  deal  you  will  never  lose  your  home,  you  will  have  the 
deed  to  your  own."  The  husband  denied  many  of  these 
statements.  The  judge  who  tried  the  case  saw  the  witnesses 
and  heard  their  testimony.  [1]  It  was  clearly  conflicting, 
and  in  such  a  case  the  appellate  court  is  bound  by  the  action 
of  the  trial  court. 

The  evidence  was  similarly  conflicting  in  regard  to  the 
question  of  eviction  of  the  wife  by  the  husband.  [2]  It  is 
not  necessary  in  such  a  case  to  support  the  finding  of  evic- 
tion that  there  should  have  been  evidence  of  a  forcible 
ouster.  If  the  husband's  acts  were  such  as  to  drive  the 
wife  away  from  her  home,  it  would  amount  to  constructive 
eviction. 

[3]  It  is  argued  that  the  judgment  in  favor  of  the  hus- 
band in  the  maintenance  suit  rendered  the  questions  in- 
volved in  this  action,  and  particularly  that  of  eviction,  res 
judicata.  Findings  were  waived  in  the  maintenance  suit, 
and  the  record  in  that  case  fails  to  show  upon  what  ground 
the  judgment  was  entered.  So  far  as  the  record  in  that 
suit  shows,  the  trial  judge  may  have  determined  that  the 
plaintiff  owned  this  property,  and  that,  therefore,  she 
had  ample  means  of  support  without  a  judgment  for  main- 
tenance. He  may  have  determined  that  the  plaintiff  failed 
to  prove  the  existence  of  a  cause  of  action  for  divorce. 
[4]  In  the  absence  of  findings,  only  those  issues  which 
were  actually  and  necessarily  included  in  the  judgment,  or 
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necessary  thereto,  are  deemed  adjudicated.  (Code  Civ. 
Proc,  sees.  1908,  1911;  Estate  of  Li  Po  Tai,  108  Cal.  484, 
[41  Pac.  486] ;  Beronio  v.  Ventura  etc.  Co.,  129  Cal.  232, 
[79  Am.  St.  Rep.  118,  61  Pac.  958] ;  Oardella  v.  County  of 
Amador,  164  Cal.  555-560,  [129  Pac.  993] ;  Bank  of  Visalia 
V.  Smith,  146  Cal.  398-402,  [81  Pac.  542].) 

The  appellant  argues  that  the  property  was  community 
property  and  not  the  separate  property  of  the  wife,  because 
the  initial  payment  was  made  from  community  property. 
[6]  Community  property  may  be  given  by  a  husband  to  his 
wife  with  like  effect  as  his  separate  property.  (Holmes  v. 
Holmes,  27  Cal.  App.  546,  [150  Pac.  793].)  In  view  of  the 
finding,  on  conflicting  evidence,  that  there  was  a  gift,  it  is  im- 
material whether  the  gift  was  from  community  property  or 
separate  property,  and  the  argument  addressed  to  the  court  on 
the  interpretation  and  application  of  section  164  of  the  Civil 
Code  concerning  the  presumption  arising  from  the  deed  having 
been  taken  in  the  name  of  the  wife  has  no  bearing  on  the 
case.  [6]  The  property  became  the  separate  estate  of  the 
wife  by  the  gift,  and  she  had  the  right  to  sue  her  husband 
to  recover  possession.  (Code  Civ.  Proc,  sec.  370;  Peters  v. 
Peters,  156  Cal.  32,  [23  L.  R.  A.  (N.  S.)  699,  103  Pac. 
219].)  Her  seisin  was  the  issuable  fact.  It  was  determined 
adversely  to  the  appellant  on  conflicting  evidence.  (Payne 
V.  Treadwell,  16  Cal.  220-243;  Hihn  Co.  v.  Fleckner,  106 
Cal.  95,  [39  Pac.  214] ;  Nathan  v.  Dierssen,  164  Cal.  607, 
[130  Pac.  12].)  She  had  the  right  to  recover  the  specific 
property  with  damages  for  the  withholding.  (Code  Civ. 
Proc,  sec.  427,  subd.  2;  Nathan  v.  Dierssen,  164  Cal.  607- 
611,  [130  Pac  12].) 

[7]  The  appellant  contends  the  plaintiff  could  not  re- 
cover in  ejectment  because  neither  the  husband  nor  the 
wife  could  be  excluded  from  the  dwelling  of  the  other,  re- 
liance being  placed  upon  the  provisions  of  sections  156  and 
157  of  the  Civil  Code.  At  the  time  of  the  commencement  of 
this  action  the  house  was  not  the  family  dwelling  place. 
.The  parties  were  living  separate  and  apart.  The  provisions 
of  sections  156  and  157  relate  to  the  marital  right  of  the 
spouses  to  occupy  the  family  home.  In  the  first  clause 
of  section  .157  it  is  expressly  stated  ''neither  husband  nor 
wife  has  any  interest  in  the  property  of  the  other."  Under 
the  facts  in  this  case  the  husband  was  not  asserting  his  per- 
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sonal  marital  right  of  living  in  the  family  home,  but  was 
holding  possession  of  the  wife's  separate  property  adversely 
to  her  as  the  owner.  This  question,  upon  which  no  authori- 
ties are  cited  on  behalf  of  the  appellant,  has  been  determined 
adversely  to  his  contentions  in  a  number  of  cases  in  other 
states.  {Cook  v.  Cook,  125  Ala.  583,  [82  Am.  St.  Rep.  264, 
27  South.  918] ;  Crater  v.  Crater,  118  Ind.  521,  [10  Am.  St. 
Rep.  161,  21  N.  E.  290] ;  Wood  v.  Wood,  83  N.  T.  576; 
Minier  v.  Minier,  4  Lans.  (N.  T.)  421.) 
The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denieu 
by  the  supreme  court  on  February  13,  1920. 

All  the  Justices  concurred. 


[Ciy.  No.  2452.    Second  Appellate  District,  Divisioii  One. — ^December  16, 

1919.] 

SAN  PEDRO,  LOS  ANGELES  AND  SALT  LAKE  RAIL- 
ROAD COMPANY  (a  Corporation),  Plaintiflf,  v. 
SIMONS  BRICK  COMPANY  (a  Corporation),  Appel- 
lant;  CITY  OF  LOS  ANGELES  (a  Municipal  Cor- 
poration),  Respondent. 

[1]  Boundaries — Non-navigable  Stream — What  Constitutes  Bank. 
Where  a  non-navigable  stream  earries  a  large  volume  of  storm 
water  during  rainy  seasons  which  spreads  over  a  wide  area  of 
sandy  wash,  its  ''banks"  roust  be  located  approximately  at  the 
edges  of  the  stream  as  it  flows  during  the  time  of  normal  water, 
and  not  considered  as  the  lines  bounding  the  extreme  limits  of  the 
storm  flow. 

[2]  Id. — Description  of  Property  by  Metes  and  Bounds — ^Relation 
TO  Biver  Bank. — Where  a  piece  of  property  is  described  as  lying 

2.  Waters  and  watercourses  as  boundaries,  notes,  30  Am.  Dec.  286; 
27  Am.  St.  R«p.  56. 

EfTect  of  bounding  grant  on  river  or  tide  water,  notOi  42 
I..  R.  A.  502. 
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ftnd  being  on  the  east  side  of  a  certain  riyer,  the  exact  points  and 
lines  being  described  by  metes  and  bounds,  the  point  of  com- 
mencement being  referred  to  as  ''near  said  river/'  bat  the  westerly 
boundary  of  said  property  is  located  easterly  from  the  easterly 
bank  of  said  stream  as  it  flows  during  the  time  of  normal  water, 
I  it  cannot  be  said  that  the  westerly  boundary  of  said  property  is 
even  substantially  coincident  with  the  bank  of  said  stream. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.   Works,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kenton  A.  Miller  and  Pred  W.  Smith  for  Appellant. 

Charles  S.  Burnell,  City  Attorney,  and  J.  H.  O'Connor, 
Deputy  City  Attorney,  for  Respondent 

JAMES,  J. — This  action  was  brought  by  the  plaintiff 
corporation  to  condemn  certain  lands  for  railroad  purposes. 
As  between  the  defendants  Simons  Brick  Company  and  the 
city  of  Los  Angeles  there  was  a  dispute  as  to  the  ownership 
of  a  certain  parcel  of  land,  which  controversy  the  trial 
judge  determined  in  favor  of  the  municipality.  On  this 
appeal  from  the  judgment,  taken  by  the  Simons  Brick 
Company,  the  determination  of  that  issue  only  as  between 
the  defendants  named  is  sought  to  be  reviewed. 

That  the  city  of  Los  Angeles  was  the  original  owner  of 
the  property  is  conceded.  In  the  year  1876  the  city  made 
conveyance  to  one  HoUenbeck  of  certain  property;  the  con- 
veyance being  expressed  in  a  grant  deed  describing  the  par- 
cel conveyed.  The  Simons  Brick  Company  received  title  to 
the  same  land  by  conveyance  from  the  successor  in  title 
of  the  said  HoUenbeck.  The  parcel  of  land  in  dispute  lies 
within  what  may  be  generally  termed  the  bed  of  the  Los 
Angeles  River,  but  outside  of  the  lines  apparently  estab- 
lished by  the  deed  of  the  city  to  HoUenbeck;  it  lies 
between  the  westerly  boundary  of  said  land,  as  so  appar- 
ently described  by  the  deed,  and  the  center  of  the  river- 
bed, or  the  place  where  the  water  (when  there  is  any)  or- 
dinarily runs.  Appellant's  contention  is  that  by  the  deed  of 
the  city  to  HoUenbeck  the  westerly  line  of  the  property  as 
described  in  said  deed  was  intended  to  refer  to  the  bank  of 
the  river,  and  such  being  the  case,  the  grautee  took  to  the 
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center  or  thread  of  the  non-navigable  stream  by  reason  of 
the  provisions  of  section  830  of  the  Civil  Code  and  section 
2077  of  the  Code  of  Civil  Procedure.  The  whole  contro- 
versy is  to  be  determined  with  reference  to  whether,  by  the 
description  in  the  deed  referred  to,  the  western  boundary 
of  appellant's  property  was  described  as  being  substantially 
along  the  eastern  bank  of  the  Los  Angeles  River.  The 
particular  terms  of  description  as  embodied  in  the  deed  are 
as  follows: 

''Lying  and  being  situate  on  the  east  side  of  the  Los  An- 
gela River  and  bounded  east  by  lot  6,  block  58,  Hancock's 
Survey,  Los  Angeles  city,  commencing  at  a  point  near  said 
river  in  the  southwest  corner  of  said  lot;  thence  south 
62  deg.  east  along  the  northerly  line  of  HoUenbeck  avenue 
363  feet;  thence  north  28  deg.  east  331.32  feet;  thence 
west  508  feet;  thence  south  14l^  deg.  east  126  feet  to  the 
place  of  beginning,  containing  2.09  acres." 

Preliminarily  it  may  be  stated  that  it  appears  from  the 
testimony  that  surveyors  have  had  no  diflSculty  in  locating 
the  exact  points  and  lines  described  in  the  deed,  upon  the 
ground.  In  fact,  the  comer  stakes  of  the  western  boundary 
were  testified  to  as  having  been  located  by  a  surveyor  in- 
troduced by  the  appellant.  This  westerly  line  ran  a  straight 
course.  The  Los  Angeles  River,  at  the  time  of  the  making 
of  the  deed  of  the  city  to  HoUenbeck,  during  times  of  high 
water  spread  itself  over  a  wash  which  was  perhaps  a  quarter 
of  a  mile  in  width.  At  its  easterly  side  was  a  blufiF  of  con- 
siderable height,  along  which  ran  a  zanja,  used  for  the  pur- 
pose of  taking  out  irrigating  water.  Traces  of  the  zanja 
still  remain,  showing  that  during  all  of  the  time  succeeding 
the  year  mentioned  the  bluff  has  not  been  worn  away  to  any 
considerable  extent  by  the  action  of  the  water.  The  west- 
erly line  of  appellant's  property,  following  the  literal  de- 
scription of  the  deed,  lies  below  the  base  of  this  bluflP  and 
In  the  sandy  wash  which  was  at  the  time  of  the  making  of 
the  HoUenbeck  deed  overflowed  by  the  storm  water  which 
was  carried  in  it  during  the  winter  months.  In  the  early 
days  little  effort  was  made  to  confine  the  water  to  a  fixed 
bcfl,  although  subsequent  to  the  making  of  the  HoUenbeck 
deed  the  city  by  map  described  what  it  caUed  the  **  official 
bed"  of  the  Los  Angeles  River.  Alons:  the  easterly  line 
of  this  ''ofScial  bed"  was  built  a  levee  and  upon  this  levee 
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the  railroad  company  which  is  plaintiff  here  maintained 
tracks.  Subsequent  to  the  building  of  this  levee  it  would 
appear  that,  even  in  winter-time^  the  storm  water  did  not 
find  its  way  to  any  extent  easterly  of  the  levee  nor  upon 
the  property  of  appellant.  Moreover,  the  ** center"  of  the 
stream,  or  the  place  where  the  water  of  the  river  flowed  bo 
tween  the  rainy  seasons,  has  been  at  all  times  at  and  since 
the  making  of  the  Hollenbeck  deed  at  about  the  center  of 
what  has  been  termed  the  ofScial  bed  of  the  river  as  de- 
scribed by  the  city  map.  According  to  the  testimony  of  a 
surveyor  introduced  by  appellant,  the  westerly  line  hereto- 
fore referred  to  of  appellant's  property  was  about  **430  feet 
from  the  easterly  side  of  the  official  bed  of  the  Los  Angeles 
River."  This  witness  further  testified:  ''Taking  the  deed 
in  evidence  from  the  city  to  Hollenbeck  conveying  that  tract 
I  placed  the  westerly  boundary  about  three  hundred  odd 
feet  from  the  bed  of  the  Los  Angeles  River  as  it  exists  at 
present.  ...  It  has  always  been  in  the  same  place  ever 
since  I  can  remember,  which  is  about  thirty-three  or  thirty- 
four  years,  so  that  the  bed  of  the  river  during  that  time 
has  been  about  where  it  is  to-day,  namely,  about  three  hun- 
dred feet  approximately  west  of  the  brown  line  on  the 
map."  William  H.  Workman,  a  pioneer  resident  of  the 
city,  testified  as  follows:  "In  1876,  the  banks  of  the  river 
with  reference  to  the  foot  of  the  bank  at  the  Simons  Brick 
Company's  plant  ran  practically  where  they  are  now,  but 
the  banks  were  only  eighteen  inches  or  two  feet  high.  The 
river  used  to  overflow  the  whole  country  there.  .  .  .  When 
the  water  was  up,  the  eastern  boundary  of  the  river  was 
very  near  the  bluff.  In  1862  and  1867  the  water  ran  over 
to  the  bluff.  There  was  a  ditch  called  Zanja  No.  7,  running 
at  the  foot  of  the  bluff  on  the  Simons'  property,  at  least 
along  the  side  of  the  hill,  possibly  four  or  six  feet  higher 
than  the  river-bed,  and  in  1862  and  1867  the  river  washed 
that  out."  This  witness  further  testified  that  until  the 
building  of  the  levee  upon  which  the  railroad  tracks  are 
situated,  the  stream  shifted,  and  he  said:  ''It  shifted  some. 
Still  the  river-bed  was  practically  where  it  is  now.  Q.  That 
is  practically  what  is  now  the  official  river-bed  f  A.  Yes, 
sir,  practically."  Another  witness  called  on  behalf  of  the 
appellant  testified  as  follows:  "Q.  And  not  one  of  those 
streams  had  a  fixed  or  permanent  bed  or  course  there  which 
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it  always  followed,  did  itt  A.  Well,  I  would  consider  that 
the  main  channel,  what  we  called  the  main  channel  at  that 
time,  was  located  about  where  it  is  confined  at  the  present 
time.  Q.  That  is  about  the  center  of  the  washt  A.  That 
IS  about  where  the  river  is  confined  at  the  present  time.  I 
would  consider  that  about  the  main  channel  of  the  river  in 
those  days.  That  point,  I  should  judge,  is  probably  six 
hundred  feet  from  the  foot  of  the  blufiF,  maybe  a  little  less 
than  that,  but  it  is  several  feet,  anyhow,  west  of  the  bluff. 
It  is  also  west  of  these  stakes."  We  may  at  this  point  in- 
quire as  to  where  the  bank  of  the  river  was  at  the  time  of 
the  making  of  the  HoUenbeck  deed,  for  the  determination  of 
that  question  is  important  to  the  contention  of  appellant 
that  the  westerly  line  of  its  property  was  intended  to  be 
located  upon  that  bank.  We  have  shown  by  the  testimony 
which  appellant  offered  that  the  Los  Angeles  Biver,  during 
times  of  normal  water  flow,  is  at  best  a  trickling  stream; 
sometimes  it  carries  no  water  whatsoever.  That  this  stream 
so  flowing  under  normal  conditions  traverses  about  the  cen- 
ter of  the  "official"  river-bed  and  describes  a  line  between 
300  and  450  feet  westerly  from  the  westerly  boundaiy  of 
appellant's  property  as  described  in  the  HoUenbeck  deed. 
[1]  Can  it  be  that  in  the  case  of  a  non-navigablo  stream 
which  carries  a  large  volume  of  storm  water  during  rainy 
seasons  and  which  spreads  over  a  wide  area  of  sandy  wash, 
its  ''banks"  are  to  be  considered  as  the  lines  bounding  the 
extreme  limits  of  the  storm  flowf  It  seems  both  unreason- 
able and  illogical  to  so  define  the  boundaries  thereof.  It  is 
well  known  that  the  storm  waters  in  California,  when  travel- 
ing through  a  flat  or  level  country,  spread  out  and  meander, 
washing  away  the  top  soil  and  leaving  exposed  sand  and 
boulders  for  widths  of  many  hundreds  of  feet,  or  even  cover- 
ing a  width  of  a  mile  or  more.  Such  was  precisely  the 
course  and  action  of  the  waters  which  have  traversed  the 
so-called  Los  Angeles  River  bed,  according  to  the  undisputed 
testimony,  and  especially  that  produced  by  appellant  itself. 
In  most  of  the  cases  where  such  sandy  wastes  or  washes 
carry  only  storm  floods  in  winter,  it  would  be  improper 
to  bring  them  within  the  definition  of  a  "non-navigable 
stream."  By  the  terra  "stream"  we  understand  is  meant 
water  which  has  a  regular  flow,  and  not  that  deposited  dur- 
ing times  of  storm  which  immediately  runs  away  and  leaves 
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in  its  course  a  mere  stretch  of  sand  and  rock.  By  the  same 
course  of  reasoning,  it  must  be  said,  we  think,  that  where 
a  non-navigable  stream  in  fact  exists  within  the  legal  defini- 
tion of  the  term,  its  banks  must  be  located  approximately 
at  the  edges  of  the  stream  as  the  latter  flows  during  the 
times  of  normal  water.  [2]  The  evidence  in  this  case  is 
sufficient  to  show  that  during  such  ordinary  times  some 
water  habituallj  ran  in  the  Los  Angeles  River  bed.  The 
evidence  also  very  conclusively  shows  that,  considering  l^he 
ordinary  flow  of  the  stream,  its  banks  would  be  loct^ted 
wholly  within  the  easterly  and  westerly  lines  established  by 
the  city  as  defining  the  "official  bed."  We  have  alroddy 
learned  that  the  westerly  line  of  appellant's  property  (re- 
ferring to  the  description  in  the  HoUenbeck  deed)  is  lo«:ated 
easterly  from  the  easterly  boundary  of  the  official  bed  at  least 
three  hundred  feet.  With  this  intervening  distance,  clearly 
it  may  not  be  said  that  that  westerly  line  was  coincident 
with  the  easterly  bank  of  the  non-navigable  stream.  Coun- 
sel argues  at  much  length  and  cites  many  authorities  to  the 
point  that  where  a  line  described  in  a  deed  is  substantially 
coincident  with  the  bank  of  a  stream,  it  will  be  assumed  as 
a  matter  of  interpretation  that  the  grantor  intended  to  make 
such  bank  the  boundary  line,  in  which  event  the  grantee  by 
force  of  the  law  would  take  to  the  center  of  the  stream  or 
thread  thereof.  From  what  has  been  said  it  has  appeared  that 
we  are  wholly  out  of  agreement  with  appellant  in  the  premises 
assumed.  A  line  three  hundred  feet  away  from  the  bank 
is  not  "substantially"  located  upon  the  bank.  Neither  does 
the  rule  that  monuments  control  courses  have  any  applica- 
tion here,  because  the  deed  did  not  fix  the  river  bank  as  a 
monument  to  commence  with.  The  phrase  "near  said 
river,"  as  used  in  the  instrument  of  conveyance,  was  not 
equivalent  to  a  description  reading  "at  the  river  bank." 
Like  reason  can  be  found  for  distinguishing  all  of  the  cases 
cited  by  appellant  from  the  one  which  the  facts  here  illus- 
trate. That  the  city  did  not  divest  itself  by  the  HoUenbeck 
deed  of  its  title  to  the  strip  of  land  intervenins:  between  the 
westerly  boundaiy  line  described  in  said  deed  and  the  east- 
erly bank  of  the  Los  Angeles  River,  we  think  is  entirely 
clear,  taking  into  consideration  the  precise  description  em- 
bodied in  the  instrument  of  conveyance,  together  with  the 
undisputed  facts  referring  to  the  natural  conditions  exist- 
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ing  at  the  time  the  deed  was  made.  So  convinced  are  we 
of  the  correctness  of  the  judgment  that  we  think  it  unneces- 
sary to  investigate  the  matter  of  certain  rulings  of  the  trial 
judge  which  appellant  complains  of,  in  refusing  and  admit- 
ting certain  ordinances  and  maps  in  evidence.  Upon  the 
case  as  we  have  illustrated  it,  any  error,  assuming  such  to 
exist,  could  not  have  resulted  in  a  miscarriage  of  justice. 
The  findings  of  the  court  sufficiently  covered  the  issues  made 
by  the  pleadings. 
The  judgment  appealed  from  ifl  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920. 

All  the  Justices  concurred. 


[OiT.  No.  2966.    First  Appellate  District,  Division  One.— December  17. 

1919.] 

KERNAN  BOBSON,  Appellant,  v.  MICHAEL  0 'TOOLE 
et  al..  Defendants;  JOHN  G.   HOYT,  Respondent. 

[1]    MOBTOAGKS — TBANSFEB   07   PREMISES — ASSUMPTION  OF  MORTGAGE — 

PRiNcn>AL  Debtor  and  Surety — Agreements  Bzpress  and  Im- 
plied.— ^The  person  who,  in  taking  over  mortgaged  premises,  agrees 
to  assume  and  pay  the  mortgage  becomes  by  virtue  of  said  agree- 
ment the  principal  debtor,  while  the  person  with  whom  he  makes 
such  agreement  becomes  as  to  such  agreement  and  as  to  such  mort- 
gage his  surety  that  he  will  perform  the  same.  This  agreement  as 
to  his  immediate  grantor  is  express;  but  there  arises  out  of  it  also 
an  implied  agreement  to  the  same  eifect  as  to  the  several  prede- 
cessors of  his  immediate  grantor  back  to  the  original  mortgagor. 

[2]  Id. — Foreclosure  Proceedings — Depiciency  Judgment — ^Remedy 
OP  Mortgagor — Pleading. — Where  the  mortgagee  commences  fore- 
closure proceedings  against  the  mortgagor  and  also  against  the 
successive  grantees  who,  in  taking  over  the  mortgaged  premises, 
agreed  to  assume  and  pay  the  mortgage,  the  mortgagor  may  pre- 
sent a  cross-complaint  against  such  subsequent  grantees  to  recover 
the  amount  of  the  deficiency  judgment,  if  any,  that  may  be  ren- 
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dered  in  favor  of  the  mortgagee^  and  he  compelled  to  pay,  or  he 
may  wait  until  he  has  been  compelled  to  pay  such  deficiency  judg- 
ment and  then  prosecute  an  independent  action  against  such 
grantees  for  reimbursement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky» 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  P.  Sweeney  and  Frank  J.  Fontes  for  Appellant. 

J.  J.  Lermen  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  Hoyt  after  an  order  by  the  trial 
court  sustaining  said  defendant's  demurrer  to  the  plain- 
tiff's third  amended  complaint. 

Said  complaint  is  in  two  counts,  in  the  first  of  which  the 
facts  upon  which  the  plaintiff  relies  for  a  recovery  are  set 
forth  in  detail.  The  second  count  is  an  ordinary  common 
count  for  moneys  paid  out  and  expended  within  two  years 
for  said  defendant's  use  and  benefit  and  at  his  special  in- 
stance and  request.  Both  of  these  counts,  however,  ad- 
mittedly refer  to  the  same  transaction. 

The  facts  of  the  case,  as  set  forth  in  the  first  count 
of  said  complaint,  and  which  are  taken  to  be  true  for  the 
purposes  of  this  appeal,  are  the  following:  On  December 
12,  1905,  one  Theresa  Levin  executed  a  note  to  the  Hiber- 
nia  Savings  and  Lfoan  Society  secured  by  a  mortgage  upon 
certain  premises  for  the  sum  of  eighty  thousand  dollars,  pay- 
able one  year  after  the  date  thereof.  In  January,  1906, 
said  Theresa  Levin  sold  and  conveyed  the  mortgaged  premises 
to  Kernan  Robson,  the  plaintiff  and  appellant  in  this  action, 
subject  to  said  mortgage  debt,  of  which  a  balance  of  thirty- 
three  thousand  dollars  remained  due,  and  which  said  Rob- 
son  assumed  and  agreed  to  pay.  In  July,  1906,  said  Robson 
sold  and  conveyed  the  said  premises  to  one  Michael  0 'Toole, 
the  same  balance  being  still  due  and  which  said  O 'Toole  as- 
sumed and  agreed  to  pay.  In  October,  1906,  0 'Toole  sold 
and  conveyed  said  premises  to  one  Curtis  Hillyer,  and  he 
in  turn  assumed  and  agreed  to  pay  said  balance  which 
still  remained  duo.    In  December,   1906,  said  Hillyer  sold 
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and  conveyed  said  premises  to  John  O.  Hoyt,  the  defendant 
and  respondent  herein,  who  also  assumed  said  mortgage 
and  agreed  to  pay  the  balance  still  remaining  due  thereon. 
In  September,  1908,  the  said  balance  due  on  said  note  and 
mortgage  not  having  been  paid  by  any  of  said  parties,  the 
Hibernia  Savings  and  Loan  Society  commenced  foreclosure 
proceedings  against  the  said  Theresa  Levin  and  also  against 
said  Robson,  0 'Toole,  Hillyer,  igid  Hoyt,  her  subsequent  and 
successive  grantees  of  the  premises  covered  by  said  mort- 
gage. In  September,  1911,  judgment  in  said  foreclosure 
proceeding  was  rendered  and  entered  against  all  of  said  de- 
fendants thereto  for  the  sum  of  $44,006.21.  The  said  prem- 
ises were  ordered  to  be  sold  under  said  judgment  and  were 
sold  for  the  sum  of  thirty  thousand  dollars,  which,  having 
been  credited  thereon  a  deficiency  judgment  for  the  sum 
of  $14,799.09,  was  docketed  against  each  and  all  of  said  de- 
fendants. In  the  meantime  said  defendant  John  G.  Hoyt 
had  made  a  motion  for  a  new  trial,  which  said  motion  was  at 
first  denied  by  the  trial  court,  but  subsequently  said  order 
denying  the  same  was  set  aside  and  a  new  trial  granted  to 
said  John  Q.  Hoyt  by  the  trial  court  in  April,  1913,  upon 
the  production  of  an  agreement  theretofore  entered  into  be- 
tween said  Hoyt  and  the  Hibernia  Savings  and  Loan  So- 
ciety, by  the  terms  of  which  it  had  consented  and  agreed  to 
the  granting  of  said  new  trial  as  to  said  defendant  Hoyt. 
Thereafter  and  on  or  about  August  15,  1916,  the  Hibernia 
Savings  and  Loan  Society,  by  the  issuance  of  an  execution 
in  said  action  and  by  the  levy  thereof  upon  and  threatened 
sale  of  the  property  of  said  Robson,  compelled  the  latter  to 
pay  the  sum  of  $18,350.81,  the  then  amount  of  said  de- 
iiciency  judgment  in  full,  and  thereupon  and  upon  such  pay- 
ment by  him  a  satisfaction  of  said  judgment  was  entered 
against  all  of  said  defendants  and  a  dismissal  of  said  action. 
Shortly  thereafter  the  said  Robson  commenced  the  present 
action  against  Michael  0 'Toole,  Curtis  Hillyer,  and  John 
Q.  Hoyt,  his  codefendants  in  the  former  action,  setting  up 
the  foregoing  facts  and  seeking  to  recover  from  them,  and 
each  of  them,  the  said  sum  of  $18,350.81,  the  amount  which 
he  had  been  compelled  to  pay  upon  said  deficiency  judg- 
ment. The  defendant  Hoyt  appeared  and  demurred  in  said 
action,  and  his  said  demurrer  being  by  the  trial  court  sus- 
tained,   judgment   was   accordingly   entered   in    his   favor. 

45  Gal.  App. — 6 
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From  this  judgment  the  plaintiff  herein  prosecutes  this 
appeal. 

The  contention  of  the  appellant  herein,  briefly  stated,  is 
that  as  between  himself  and  the  subsequent  and  successive 
grantees  of  the  premises  covered  by  said  mortgage,  and  who 
in  their  turn  assumed  and  agreed  to  pay  the  same,  a  con- 
tract existed  by  which  each  of  said  persons  agreed  to  pay 
whatever  deficiency  judgment  he,  the  said  Robson,  was 
properly  and  legally  compelled  to  pay  in  the  course  of  the 
foreclosure  of  said  mortgage.  It  is  this  contract  which  he 
is  seeking  to  enforce  against  the  defendant  and  respondent 
Hoyt  in  this  action. 

A  number  of  interesting  questions  present  themselves  in 
the  course  of  the  determination  of  the  merits  of  this  ques- 
tion. The  first  of  these  is  as  to  just  what  legal  relations  be- 
tween the  original  mortgagee  and  the  said  several  grantees 
of  the  mortgaged  premises  arise  by  virtue  of  their,  and  each 
of  their,  respective  agreements  with  their  immediate  grantors 
of  said  premises  to  assume  and  pay  the  mortgage  thereon. 
It  seems  to  be  practically  conceded  by  the  parties  hereto  that 
this  relation  was  one  by  which  the  said  mortgagee,  if  it  was 
80  disposed  to  accept  the  benefit  of  such  several  agreements 
as  against  each,  any  or  all  of  said  persons  making  the  same, 
could  in  its  foreclosure  of  said  mortgage  make  each  or  any 
or  all  of  said  persons  defendants  in  such  foreclosure  pro- 
ceedings, and  could  obtain  a  deficiency  judgment  against 
such  of  said  persons  as  it  so  elected  to  make  parties  to  such 
proceedings.  This  right  existing  in  the  mortgagee  was  en- 
tirely several  as  to  each  of  said  persons,  none  of  whom  would 
have  a  right,  as  against  said  mortgagee,  to  insist  that  any  of 
the  others  should  be  made  parties  defendant  to  said  fore- 
closure proceeding  or  be  embraced  in  any  judgment  in  the 
mortgagee's  favor  to  be  rendered  therein.  It  would  seem 
to  be  also  conceded  that  the  relation  of  each  of  said  succes- 
sive persons  agreeing  with  their  immediate  grantors  to  as- 
sume and  pay  said  mortgage  became,  by  virtue  of  said 
agreements,  that  of  principal  debtors  thereon  upon  said 
mortgagee's  acceptance  of  the  benefit  derivable  to  it  by  their 
said  several  agreements. 

The  next  question  which  presents  itself  in  the  course  of 
this  determination  is  as  to  what  legal  relations  arose  and 
existed  between  the  said  successive  pei^sons  acquiring  said 
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mortgaged  premises  and  each  in  turn  agreeing  to  assume 
and  pay  the  mortgage  thereon.  [1]  Upon  this  question 
also  the  parties  hereto  seem  to  be  in  practical  accord;  but 
evei'  if  they  are  not  so,  the  law  seems  to  us  to  be  well  settled 
thai,  the  person  who,  in  taking  over  mortgaged  premises, 
agrees  to  assume  and  pay  the  mortgage  becomes  by  virtue  of 
said  agreement  the  principal  debtor,  while  the  person  with 
whom  he  makes  such  agreement  becomes,  as  to  such  agree- 
ment  and  as  to  such  mortgage,  his  surety  that  he  will  per- 
form the  same.  This  agreement  as  to  his  immediate  grantor 
is  express;  but  there  arises  out  of  it  also  an  implied  agree- 
ment to  the  same  effect  as  to  the  several  predecessors  of  his 
immediate  grantor  back  to  the  original  mortgagor.  The 
following  authorities  fully  sustain  this  view  as  to  the  law 
defining  these  relations:  Hopkins  v.  Warner,  109  Cal.  133, 
[41  Pac.  868] ;  Williams  v.  Naftzger,  103  Cal.  438,  [37  Pac. 
411];  Roberts  v.  Fitz  Allen,  120  Cal.  482,  [52  Pac.  818]; 
Wood  V.  De  Oca,  120  Cal.  102,  [.52  Pac.  130]. 

[2]  Upon  this  statement  of  the  law  applicable  to  the 
relation  of  the  parties  to  this  action  the  appellant  insists 
that  his  complaint  herein  shows  that  the  defendant  Hoyt  has 
failed  and  neglected  to  pay  the  deficiency  judgment  ren- 
dered and  entered  in  said  foreclosure  proceeding  against  the 
plaintiff  herein  in  accordance  with  said  defendant's  im 
plied  agreement  that  as  principal  he  would  pay  the  same, 
and  since  it  also  appears  that  the  said  plaintiff  herein,  as  the 
surety  of  said  defendant  by  virtue  of  said  agreement,  has 
been  compelled  to  pay  said  deficiency  judgment,  he  is  en- 
titled to  maintain  this  action  for  the  breach  of  the  defend- 
ant's said  obligation  and  recover  the  amount  he  has  thus 
been  compelled  to  pay. 

Against  this  claim  on  the  part  of  the  appellant  the  re- 
spondent offers  several  objections.  In  the  first  place,  he 
contends  that  it  was  the  duty  of  the  said  plaintiff  in  this 
action  to  have  filed  a  cross-complaint  against  the  defendant 
herein  in  the  foreclosure  proceedings,  wherein  and  whereby 
he  could  have  obtained  all  the  remedies  which  he  seeks  to 
enforce  in  this  action. 

We  do  not  think  this  position  tenable.  The  implied  agree- 
ment of  the  defendant  Hoyt  was,  as  we  have  seen,  that  he 
would  pay  whatever  deficiency  remainod  and  existed  upon 
said  mortgage  debt  after  the  exhaustion  of  the  security  for 
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such  debt  by  a  foreclosure  proceeding.  There  could  be  no 
actual  breach  of  this  obligation  until  such  deficiency 
arose  and  existed;  and  it  certainly  had  not  come  into 
being  at  any  time  prior  to  the  entry  of  the  judgment 
and  sale  of  the  mortgaged  premises  thereunder  for  a 
less  sum  than  the  amount  of  the  mortgage  debt.  The  plain- 
tiff herein  had  no  ripened  cause  of  action  against  Hoyt  as 
his  codefendant  in  said  foreclosure  proceedings  at  any  time 
prior  to  the  entry  of  judgment  therein.  It  would  seem, 
however,  to  be  a  rule  of  practice  in  foreclosure  proceedings, 
in  order  to  avoid  circuity  of  action  and  to  protect  the  mort^ 
pragor  as  the  immediate  party  from  being  compelled  to  pay 
whatever  deficiency  there  might  be  after  a  judicial  sale,  and 
then  to  seek  redress  from  his  grantee  or  grantees  who  had 
assumed  to  pay  the  same,  that  equity  will  permit  the  bring- 
ing in  of  all  the  parties  who  are  liable  principally  or  ulti- 
mately before  the  court  to  have  their  rights  adjusted  in  a 
single  suit.  {HopJcins  v.  Warner,  109  Cal.  133,  [41  Pac. 
868].)  While,  therefore,  we  are  of  the  opinion  that  Rob- 
son,  as  a  codefendant  of  Hoyt  in  the  foreclosure  proceedings, 
might  have  presented  a  cross-eomplaint  against  the  latter 
therein,  presenting  the  same  matters  which  are  here  at- 
tempted to  be  presented,  we  are  not  disposed  to  hold  that 
he  was  bound  to  do  so  in  the  face  of  the  fact  that  as  between 
themselves  no  ripened  cause  of  crossrcomplaint  had  then 
come  into  being.  They  were,  in  fact,  not  adversary  parties 
in  that  foreclosure  proceeding.  This  was  so  expressly  held 
in  the  case  of  Rohson  v.  Superior  Court  et  al.y  171  Cal.  588, 
[154  Pac.  8],  in  which  case  the  parties  to  the  present  action 
were  also  parties  to  it,  and  which  case  involved  another 
phase  of  the  litigation  between  the  parties  hereto  arising 
in  the  course  of  said  foreclosure  proceedings,  a  decision 
whereon  would  vitally  affect  certain  problems  presented  in 
the  instant  case.  The  record  in  said  former  ease  discloses 
that  the  trial  court  in  the  foreclosure  proceedings,  after 
rendering  its  judgment  therein  against  all  of  the  defend- 
ants, had  entertained  a  motion  of  defendant  Hoyt  for  a  new 
trial,  and  had  at  first  denied  said  motion;  but  later,  and 
upon  a  showing  by  Hoyt  that  its  order  denying  his  motion 
for  a  new  trial  had  been  made  inadvertently,  set  aside  said 
order,  and  thereupon,  and  in  accordance  with  an  agreement 
between  said  defendant  Hoyt  and  the  plaintiff  in  said  fore- 
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closure  suit,  had  granted  as  to  said  Hoyt  a  new  trial.  The 
several  orders  thus  made  resulting  finally  in  the  granting 
of  a  new  trial  as  to  said  defendant  Hoyt  had  been  made 
without  the  defendant  Robson's  consent  and  without  notice 
to  him.  Thereupon  Bobson  applied  to  the  supreme  court 
for  a  writ  of  prohibition  to  prevent  the  trial  court  from 
proceeding  to  hear  or  try  any  of  the  issues  raised  by  de- 
fendant Hoyt  upon  a  retrial  of  the  cause,  the  petitioner's 
contention  being  that  the  trial  court  had  no  jurisdiction  to 
grant  said  new  trial  without  notice  to  him  and  without  his 
consent.  The  supreme  court  denied  said  writ,  and  in  so 
doing  decided,  as  we  have  seen,  that  Robson  and  Hoyt  were 
not  adversary  parties  in  said  foreclosure  proceeding.  In  so 
deciding  it  also  decided  certain  other  matters  which,  as 
above  stated,  are  vital  to  the  present  controvert.  The 
supreme  court  held  that  the  relation  between  each  of  the 
defendants  Bobson  and  Hoyt  arising  out  of  the  successive 
assumptions  by  each  of  the  mortgage  debt  was  an  entirely 
several  and  separate  relation  as  to  the  plaintiff  in  said 
foreclosure  proceeding,  and  that  this  being  so,  the  plain- 
tiff therein  was  in  a  position  to  stipulate  with  the  defend- 
ant Hoyt  as  it  pleased  with  respect  to  his  motion  for  a  new 
trial,  and  that  the  defendant  Robson  was  in  nowise  affected  by 
such  stipulation  granting  the  defendant  Hoyt  a  new  trial,  nor 
by  any  later  action  which  the  trial  court  might  take  thereon. 
The  court  said:  ** Petitioner  is  not  an  aggrieved  party  be- 
cause of  the  fact  that  in  the  event  of  Hoyt's  escaping  judg- 
ment all  of  the  liability  might  fall  upon  him.  The  conclu- 
sion of  the  court  in  the  suit  for  foreclosure  of  the  bank's 
mortgage  will  not  be  bindinjr  in  any  action  which  Robson 
may  bring  against  Hoyt.  The  decree  in  favor  of  the  bank 
fixed  none  of  the  risrhts  and  obligations  of  the  defendants 
among  themselves.  Robson  is  not  an  interested  party  in 
the  procof^dings  for  a  new  trial  of  the  issues  between  plain- 
tiff and  Hoyt." 

In  further  support  of  this  position  the  supreme  court,  in 
its  decision,  cited  with  approval  the  case  of  Wiltrout  v. 
SJioirprs,  82  Neb.  777-779,  [118  N.  W.  1080].  This  last- 
nnmr>d  case  is  itself  important  as  shedding  an  oven  more 
direct  light  upon  the  situation  of  the  parties  to  the  instant 
r»a.se.  The  facts  of  that  case  were  those:  The  plaintiff 
therein  was  the  mortgagor  of  a  note  and  mortgage  which 
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the  defendant  therein,  as  his  grantee  of  the  mortgaged 
premises,  had  assumed  and  agreed  to  pay.  Suit  having  been 
brought  to  foreclose  said  mortgage,  the  mortgagor  defaulted, 
but  his  grantee  appeared  and  contested  the  mortgagee's 
right  to  recover  against  him  and  was  successful  in  such  de- 
fense. Judgment,  however,  having  been  taken  against  the 
mortgagor  upon  his  default,  he  had  been  compelled  to  pay 
such  judgment,  and  having  done  so,  he  brought  suit  against 
his  grantee,  Showers,  upon  his  agreement  to  assume  and 
pay  such  mortgage.  Showers  pleaded  in  defense  to  said  suit 
that  the  former  judgment  in  said  suit  was  res  adjudicata. 
The  supreme  court  of  Nebraska  held  against  said  defendant 
upon  this  contention,  saying:  ''As  between  the  two  defend- 
ants in  that  action  no  issue  was  joined.  Wiltrout  and 
Showers  were  not  adverse  parties.  The  question  of  liability 
of  Showers  on  the  oral  contract  to  assume  and  pay  the  notes 
was  not  litigated  and  determined  as  between  Wiltrout  and 
Showers.  The  rule  of  law  is  well  settled  that  parties  to  a 
judgment  are  not  bound  by  it  in  a  subsequent  action  unless 
they  were  adverse  parties  in  the  original  action." 

It  is  interesting  to  note  that  in  the  case  of  Wiltrout  v. 
Showers,  supra,  the  defendant  Showers  was  held  liable  to 
pay  to  Wiltrout  the  sum  which  the  latter  had  been  com- 
pelled to  pay  upon  the  judgment  rendered  against  him  in 
the  foreclosure  proceedings,  although  Showers  had  success- 
fully defended  himself  against  liability  to  the  plaintiff  in 
said  foreclosure  proceeding.  In  the  foregoing  respect  the 
case  of  Wiltrout  v.  Showers  has  direct  bearing  upon  the  case 
at  bar,  since  here  as  there  the  plaintiff  is  seeking  to  require 
the  defendant  to  pay  the  amount  of  a  deficiency  judgment 
in  a  foreclosure  proceeding  to  which  they  were  both  parties 
and  which  the  plaintiff  himself  had  been  compelled  to  pay, 
although  as  to  the  defendant  no  judgment  for  such  de- 
ficiency had  been  rendered,  but,  on  the  contrary,  the  action 
as  to  him  had  been  dismissed. 

The  decision  in  the  above  case,  if  adopted  by  us,  would 
seem  to  be  conclusive  of  the  case  at  bar;  and  that  it  should 
be  adopted,  we  think  a  closer  consideration  of  the  actual 
agreement  between  the  parties  hereto  will  serve  to  demon- 
strate The  defendant  herein  assumed  and  agreed  to  pay 
the  mortgage  debt  for  which  the  plaintiff  herein  was  liable 
upon  his  own  earlier  agreement  to  the  same  effect.     In  so 
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agreeing  the  defendant  had  made  himself  a  principal  as  to 
his  obligation  to  assume  and  pay  said  debt,  and,  as  we 
have  seen,  the  plaintiff  had  become  his  surety  for  the  per- 
foiTuance  of  said  obligation.  It  is  true  that  the  said  defend- 
ant's agreemenet  was,  under  the  authorities,  merely  one  to 
pay  the  amount  of  such  deficiency  judgment  as  might  be 
entered  after  the  foreclosure  of  the  mortgage  and  the  sale 
of  the  mortgaged  premises;  but  what  deficiency  judgment 
was  it  that  he  thus  assumed  to  pay?  Not,  as  the  respond- 
ent herein  claims,  a  deficiency  judgment  against  himself, 
since  as  to  him  there  might  never  be  a  deficiency  judgment, 
for  the  reason  that  he  need  not  have  been  made  a  party  to 
the  foreclosure  suit  of  the  plaintiff  therein;  or,  had  he  been 
made  such  party,  the  plaintiff  therein  might,  as  we  have  ceen, 
have  properly  dismissed  said  action  as  to  him,  and  by  so 
doing  have  placed  him  in  the  same  position  as  though  he 
had  never  been  made  a  party  thereto.  It  follows,  therefore, 
that  it  was  not  against  a  deficiency  judgment  against  him- 
self that  the  defendant  had  bound  himself  as  a  principal 
by  his  implied  agreement  with  the  plaintiff  herein  to  pay. 
It  must,  therefore,  have  been  such  deficiency  judgment  as 
his  grantor,  either  immediately  or  mediately,  of  the  mort- 
gaged premises  should  be  compelled  tr  pay.  It  is  precisely 
this  obligation  that  the  plaintiff  in  the  present  case  is  seek- 
ing to  enforce.  This  interpretation  of  the  agreement  be- 
tween the  defendant  and  his  preceding  grantors  is  not  only 
reasonable,  but  it  is  also  just,  since  the  defendant  in  taking 
over  the  mortgaged  premises  retained,  and  still  retains  from 
the  purchase  price  thereof,  a  sum  sufficient  to  cover  his  ob- 
ligation to  assume  the  mortgage  debt  and  to  pay  whatever 
deficiency  judgment  might  be  entered  upon  the  foreclosure 
of  said  mortgage  against  his  obligees  or  any  of  them.  It  is 
true  that  as  to  such  deficiency  judgment  the  defendant  has 
not  yet  had  his  day  in  court;  but  he  has  it  now,  and  he  is 
entitled  to  have  adjudicated  in  this  action  every  question 
involving  the  validity  or  amount  of  such  deficiency  judg- 
ment, and  also  every  question  as  to  whether  the  said  plain- 
tiff was  legally  or  properly  compelled  to  pay  the  same  or 
any  portion  thereof.  None  of  these  questions  is  res  adju- 
dirata  between  the  parties  to  this  notion  under  the  former 
decision  in  Eohson  v.  Slnperior  Conrt  rt  aJ.,  svprn.  We 
therefore  arrive  at  the  conclusion  tliat  the  plaintiff's  third 
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amended  complaint  herein  stated  a  cause  of  action,  and  that 
the  defendant's  demurrer  thereto  was  improperly  sustained. 

The  respondent's  contention  that  the  plaintiff's  cause  of 
action  is  barred  by  the  statute  of  limitations  we  find  to  be 
without  merit. 

Judgment  reversed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920. 

All  the  Justices  concurred. 


[Ciy.  No.  2^72.     First  Appellate  District,  Division  One. — ^December  17, 

1919.] 

THOMAS  M.  ANTHONY,  Respondent,  v.  EPPIB  TARP- 

LEY,  Appellant. 

[1]  Jurisdiction — Judgments  of  Sister  States — Evidence. — ^The  pro- 
visions of  article  TV,  section  1,  of  the  constitution  of  the  United 
States,  that  ''Full  Faith  and  Credit  shall  be  given  in  each  state  to 
the  .  .  .  judicial  proceedings  of  every  other  state,"  and  of  section 
1913  of  the  Code  of  Civil  Procedure  that  "the  e£Fect  of  a  judicial 
record  of  a  sister  state  is  the  same  in  this  state  as  in  the  state 
where  it  was  made,"  establish  a  rule  of  evidence,  rather  than  of 
jurisdiction,  and  whOe  they  make  the  record  of  a  judgment,  ren- 
dered after  due  notice  in  one  state,  conclusive  evidence  in  the 
courts  of  another  state,  or  of  the  United  States,  of  the  matter 
adjudged,  they  do  not  affect  the  jurisdiction,  either  of  the  court 
in  which  the  judgment  is  rendered  or  of  the  court  in  which  it  is 
offered  in  evidence. 

[2]  Id. — BRIGHT  TO  Bb-kzamine  Foreign  Judgments. — Judgments  re- 
covered in  one  state  of  the  Union,  when  proved  in  the  courts  of 
another  government,  whether  state  or  national,  within  the  United 

2.  Bight  to  resist  judgment  of  sister  state  on  ground  of  fraud, 
note,  32  L.  R.  A.  (N.  8.)  905. 

Effect  of  foreign  judgments,  notes,  94  Am.  St.  Bep.  532 ;  20  L.  B.  A 
668;  32  L.  B.  A.  236. 
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States,  differ  from  a  judgmeDt  recovered  in  a  foreign  country  in 
no  other  respect  than  in  not  being  re-ezaminable  on  their  merits, 
nor  impeachable  for  fraud  in  obtaining  them,  if  rendered  by  a 
court  having  jurisdiction  of  the  cause  and  of  the  parties. 

[8]  Id. — Want  or  Jubisdiotion — Impkaohicxnt  op  Fobeion  JuixiMINt. 
Jurisdiction  must  exist  as  a  fact;  and  the  record  of  a  Judgment 
rendered  in  another  state  may  be  collaterally  impeached  by  ex- 
trinsic evidence  showing  that  the  facts  necessary  to  give  the  court 
pronouncing  it  jurisdiction  did  not  exist,  although  the  record 
sought  to  be  impeached  may  recite  the  jurisdictional  facts. 

[4]  Id. — ^Laws  of  Sistee  State — Pbesumfhon. — ^When  not  made  to 
appear  to  the  contrary,  the  laws  of  another  state  are  legally  pre- 
sumed to  be  the  same  as  of  this  state. 

[5]  Id. — DiYOBCE — ^BoNA  Fms  Bxsidence — Establishment  in  Sisteb 
State. — In  order  to  entitle  one  to  maintain  a  divorce  action  the 
residence  must  be  bona  fide;  and  going  into  another  state  with  the 
intention  of  returning  to  this  when  the  divorce  has  been  procured 
is  not  the  establishment  of  a  bona  fide  residence  or  domicile. 

[6]  Id. — ^Legal  Domioilx — Mxbe  Bbsidencx  Insuffigixnt. — As  distin- 
guished from  legal  domicile,  mere  residence  within  a  particular 
state  of  the  plaintiff  in  a  divorce  cause,  brought  in  a  court  of  such 
state,  is  not  sufficient  to  confer  jurisdiction  upon  such  court  to  dis- 
solve the  marriage  relation  existing  between  the  plaintiff  and  a 
nonresident  defendant. 

[7]  Id. — ^Want  of  Legal  Domicile — Voluntabt  Appeabangx  of  De- 
fendant.— Where  neither  of  the  parties  to  a  divorce  action  have  a 
legal  domicile  in  the  state  in  which  such  action  is  brought,  the  vol- 
untary appearance  of  the  defendant  therein  and  his  consent  to  the 
making  of  the  decree  in  favor  of  the  plaintiff  do  not  give  the  court 
in  which  such  action  is  brought  jurisdiction  of  the  parties. 

[8]  Id. — Obdeb  Relating  to  Guild — When  Effective  Outside  State. 
An  order  made  by  a  court  of  another  state,  dealing  with  the  care, 
custody,  and  support  of  a  minor  child,  has  no  efficacy  outside  the 
jurisdiction  of  that  court,  and  will  not  be  enforced  in  this  state 
unless  a  judgment  thereon  may  be  recovered  in  this  state. 

[9]  Id. — Custody  of  Child^Finautt  of  Judgment. — An  order  of  the 
court  of  another  state,  contained  in  a  decree  of  divorce,  in  relation  to 
the  custody  of  a  child,  not  being  in  any  sense  a  final  judgment, 
no  judgment  can  be  predicated  thereon. 

[10]    Id. — DiSCBETION   OF  COUBT — GoOD  OF  ChIU) — FOBGES   CONTBOLLINQ 

CouBT. — ^Iji  matters  relating  to  the  custody  of  a  child,  the  court, 

6.  diaracter  of  residence  essential  to  give  jurisdiction  in  divorce 
proceeding,  notes,  12  li.  B.  A.  (X.  8.)  1100;  28  Is.  B.  A.  (N.  8.)  992; 
K  B.  A.  1915D,  8^ 
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in  an  action  for  Hivorcp,  in  veste<1  with  an  extensive  diBcretion.  the 
good  of  the  child  bping  regarded  as  the  controlling  force  in  di- 
recting its  custody,  and  the  courts  will  look  to  this  rather  than  to 
the  whims  and  caprices  of  the  parties. 
[11]  Id. — Status  op  Child — Relationship  to  State. — The  child,  in 
such  a  case,  is  not  the  property  of  the  parents  but  a  citizen  of  the 
■tate  of  California,  and  as  such  is  peculiarly  under  its  guardian- 
ship and  subject  to  its  supervisory  control. 

[12]  Id. — Best  Interests  of  Child — Right  of  Court  to  Determine. 
Where  a  child  is  within  this  jurisdiction,  the  courts  of  this  state 
are  not  precluded  by  any  judgment  or  order  of  a  sister  state  from 
inquiring  into  and  determining  in  its  own  behalf  what  are  the  best 
interests  of  the  child. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  temporary  injunction.  Joseph  S.  Koford, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Donahue  &  Hynes  and  J.  W.  Dignan  for  Appellant. 

W.  B.  Einehart  for  Respondent 

WASTE,  P.  J.— The  plaintiff  and  defendant  were  for- 
merly husband  and  wife.  The  defendant,  as  plaintiff,  pro- 
cured a  decree  of  divorce  in  the  circuit  court  of  the  state  of 
Oregon,  in  1918,  whereby  she  was  awarded  the  custody  of 
Dorothy  Anthony,  the  seven  year  old  minor  child  of  the 
parties.  By  the  decree,  also,  the  defendant,  the  plaintiff 
here,  was  granted  the  privilege  of  visiting  the  child,  and 
having  her  with  him  at  reasonable  times,  he  to  contribute 
the  sum  of  fifteen  dollars  per  month  for  her  maintenance 
and  support  until  she  should  arrive  at  the  age  of  eighteen 
years.  Plaintiff  commenced  this  action,  alleging  that  the 
defendant  has  not  complied  with  the  provisions  of  the 
decree  and  that  she  is  preparing  to  leave  California  and 
intends  to  take  the  child  with  her  to  reside  permanently  out- 
side the  state.  He  asks  the  court  to  fix  the  rights  and  privi- 
leges of  the  parties  pursuant  to  the  decree  of  divorce 
rendered  in  the  Oregon  court  and  prays  for  an  order  pro- 
hibiting and  enjoining  defendant  from  removing  the  child 
from  this  jurisdiction. 
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On  an  order  to  show  cause  the  lower  court,  after  requir- 
ing a  bond  in  the  sum  of  one  thousand  dollars  from  plain- 
tiff, granted  a  temporary  injunction  restraining  the  de- 
fendant from  removing  the  child  from  the  state  of  California 
during  the  pendency  of  the  action  and  until  the  further 
order  of  the  court.  Prom  this  order  the  defendant  appeals, 
contending  that  the  complaint  wholly  fails  to  state  a  cause 
of  action  for  equitable  or  any  relief  and  that  the  court  erred 
in  granting  the  injunctive  order  herein.  This  contention,  we 
think,  must  be  upheld. 

It  appears  from  the  complaint  that  for  several  years  after 
their  marriage  the  plaintiff  and  defendant  resided  in  the 
county  of  Alameda,  in  this  state,  and  were  so  residing  on 
September  20,  1917.  On  that  day  defendant  went  to  the 
state  of  Oregon  to  remain  temporarily  for  the  purpose  of 
attending  to  business  affairs  in  which  she  was  interested. 
It  was  understood  between  plaintiff  and  her  that  she  would 
return  to  Alameda  County.  Instead  of  returning  to  Cali- 
fornia, however,  on  May  22,  1918,  she  commenced  an  action 
against  her  husband,  plaintiff  here,  in  the  circuit  court  of 
the  state  of  Oregon,  in  and  for  the  county  of  Multnomah, 
seeking  a  decree  of  divorce,  together  with  alimony  and  the 
custody  of  the  minor  child.  Plaintiff,  as  the  defendant  in 
the  divorce  action,  so  he  alleges  in  his  complaint,  although 
**a  resident  of  the  state  of  California,  appeared  in  such 
action  in  the  state  of  Oregon  by  and  through  counsel  duly 
authorized  for  the  purpose,  and,  in  order  that  the  plaintiff 
in  that  action  might  obtain  a  decree  of  divorce,  and  such 
relief  by  way  of  alimony  and  otherwise,  as  more  fully  ap- 
pears from  the  decree  of  the  said  circuit  court  of  the  state 
of  Oregon,  hereinafter  mentioned  and  referred  to,  authorized 
his  counsel  to  enter  into  an  understanding  and  agreement 
with  counsel  for  the  plaintiff  in  that  action,  and  did  agree 
with  plaintiff  that  she  might  be  allowed  to  take  a  decree  of 
divorce  in  said  action  uncontested,  upon  the  condition,  and 
with  the  understanding,  that  the  plaintiff  in  that  action, 
defendant  herein,  should  have  and  should  be  given  the 
custody  of  said  minor  child,  Dorothy  Anthony,  and  the  de- 
fendant, plaintiff  in  this  action,  should  be  gi-anted  the 
privilege  of  visiting  said  child  and  having  her  with  him  at 
reasonable  times,  and  that  he  should  contribute  the  sum  of 
fifteen  dollars   ($15)    per  month  for  the  maintenance  and 
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support  of  said  child  until  she  should  arrive  at  the  age  of 
eighteen  years,  it  being  always  understood  and  agreed  be- 
tween the  parties  that  plaintiflP  intended  to  upon  receipt  of 
such  decree,  and  would  and  should  return  to  the  county  of 
Alameda,  state  of  California,  the  place  of  residence  of  plain- 
tiff; and  plaintiff  now  avers  that  defendant's  residence 
within  the  state  of  Oregon  during  the  period  above  men- 
tioned wherein  said  divorce  proceeding  was  had  was  tempo- 
rary only  and  always  with  the  intention  and  understanding 
that  she  should  and  would  return  to  the  state  of  California." 

Pursuant  to  this  understanding  and  agreement,  so  the 
plaintiff  further  alleges,  the  decree  of  divorce  was  duly  given 
and  entered  in  the  Oregon  court  in  the  wife's  favor,  and  the 
custody  of  the  child  was  awarded  to  her.  Upon  the  entry 
of  this  decree  the  defendant  at  once  left  the  state  of  Oregon 
and  returned  to  Alameda  County,  when  she  immediately  re- 
married, and  where  she  and  the  child  have  since  resided. 

[1]  Appellant  contends  that  these  allegations  clearly 
show  that  the  divorce  was  procured  by  the  parties  through  a 
collusive  and  fraudulent  agreement  while  neither  party  was 
a  resident  of  the  state  of  Oregon.  The  respondent  places 
reliance  upon  the  provisions  of  the  constiturion  of  the  United 
States,  which  provides  that  '*Pull  Faith  and  Credit  shHll  be 
given  in  each  state  to  the  .  .  .  judicial  proceedings  of  every 
other  state"  (U.  S.  Const.,  art.  IV,  sec.  1),  and  upon  section 
1913  of  the  Code  of  Civil  Procedure,  which  provides  that  **tiie 
effect  of  a  judicial  record  of  a  sister  state  is  the  same  in  this 
state  as  in  the  state  where  it  was  made,  except  that  it  can  only 
be  enforced  here  by  an  action  or  special  proceeding,  ami  ex- 
cept, also,  that  the  authority  of  a  guardian  or  committee,  or  of 
an  executor  or  administrator,  does  not  extend  beyond  the  juris- 
diction of  the  government  under  which  he  was  invested  with 
his  authority."  Such  provisions,  however,  says  the  supreme 
court  of  the  United  States,  establish  a  rule  of  evidence, 
rather  than  of  jurisdiction.  While  they  make  the  record 
of  a  judgment,  rendered  after  due  notice  in  one  state,  con- 
clusive evidence  in  the  courts  of  another  state,  or  of  the 
United  States,  of  the  matter  adjudged,  they  do  not  affect 
the  jurisdiction,  either  of  the  court  in  which  the  judgment 
is  rendered  or  of  the  court  in  which  it  is  offered  in  evidence. 
[2]  Judgments  recovered  in  one  state  of  the  Union,  when 
proved  in  the  courts  of  another  government,  whether  state 
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or  national,  within  the  United  States,  differ  from  a  judpr- 
ment  recovered  in  a  foreign  country  in  no  other  respect 
than  in  not  being  re-examinable  on  their  merits,  nor  im- 
peachable for  frand  in  obtaining  them,  if  rendered  by  a 
court  having  jurisdiction  of  the  cause  and  of  the  parties. 
(Hanley  v.  Donoghue,  116  U.  S.  1,  4,  [29  L.  Ed.  535,  6  Sup. 
Ct.  Rep.  242] ;  Andreurs  v.  Andrews,  188  U.  S.  14,  36,  [47 
L.  Ed.  366,  23  Sup.  Ct.  Rep.  237,  see,  also,  Rose's  U.  S. 
Notes].)  [3]  Jurisdiction  must  exist  as  a  fact.  The  rec- 
ord of  a  judgment  rendered  in  another  state  may  be  col- 
laterally impeached  by  extrinsic  evidence  showing  that  the 
facts  necessary  to  give  the  court  pronouncing  it  jurisdic- 
tion did  not  exist;  and  this  is  true  although  the  record 
sought  to  be  impeached  may  recite  the  jurisdictional  facts. 
(In  re  James,  99  Cal.  374,  377,  [37  Am.  St.  Rep.  60,  33  Pac. 
1122] ;  In  re  Cvlp,  2  Cal.  App.  70,  81,  [83  Pac.  89].) 

We  are  unable  to  agree  with  respondent  that  the  Oregon 
court  had  jurisdiction  of  the  parties,  and  of  the  subject 
matter  of  the  divorce  action.  The  aUegations  of  the  com- 
plaint before  us  clearly  show  that  it  did  not.  [4]  When 
not  made  to  appear  to  the  contrary,  the  laws  of  Oregon  are 
legally  presumed  to  be  the  same  as  ours.  {WHls  v.  WiUs, 
166  Cal.  529,  532,  [137  Pac.  249].)  [6]  In  order  to  en- 
title  one  to  maintain  a  divorce  action  the  residence  must  be 
bona  fide.  Going  into  another  state  with  the  intention 
of  returning  to  this,  when  the  divorce  has  been  procured,  is 
not  the  establishment  of  a  hoTia  fide  residence  or  domicile. 
{Bennett  v.  Bennett,  28  Cal.  600.)  [6]  As  distinguished 
from  legal  domicile,  mere  residence  within  a  particular 
state  of  the  plaintiff  in  a  divorce  cause,  brought  in  a  court 
of  such  state,  is  not  sufficient  to  confer  jurisdiction  upon 
such  court  to  dissolve  the  marriage  relation  existing  between 
the  plaintiff  and  a  nonresident  defendant.  {Haddock  v. 
Haddock,  201  U.  S.  562,  583,  [5  Ann.  Cas.  1,  50  L.  Ed.  867, 
26  Sup.  Ct.  Rep.  525,  see,  also,  Rose's  U.  S.  Notes].)  The 
supreme  court  of  the  United  States  has  held  in  a  number 
of  cases,  in  which  it  was  sought  in  one  state  to  enforce  a 
decree  of  divorce  rendered  in  another  state,  and  in  which  the 
authority  of  the  due  faith  and  credit  clause  of  the  constitu- 
tion was  invoked,  that  when  it  is  established  that  at  the  time 
the  divorce  proceedings  were  commenced,  the  plaintiff  in 
the  proceedings  had  no  bona  fide  domicile  within  the  state 
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where  the  decree  was  rendered,  the  question  of  jurisdiction 
was  open  for  consideration,  and  that,  as  in  any  event 
domicile  was  essential  to  confer  jurisdiction,  the  due  faith 
and  credit  clause  did  not  require  recognition  of  such  decree 
outside  the  state  in  which  it  had  been  rendered.  (Bell  v. 
Bell,  181  U.  S.  175,  [45  L.  Ed.  804,  21  Sup.  Ct.  Rep.  551]  ; 
Sireitwolf  v.  StreUwolf,  181  U.  S.  179,  [45  L.  Ed.  807,  21 
Sup.  Ct.  Rep.  553] ;  Andrews  v.  Andrews,  supra;  Ferry  v. 
Troy  Laundry,  238  Fed.  867,  869.) 

[7]  It  appears  from  the  complaint  in  this  action  (and 
with  the  facts  as  there  presented  we  are  alone  dealing)  that 
the  defendant,  when  she  went  into  the  state  of  Oregon,  was 
merely  a  sojourner  there  until  her  divorce  was  obtained. 
Consequently,  there  is  no  force  in  the  argument  of  respond- 
ent that  the  Oregon  court  had  jurisdiction  of  the  parties. 
Such  assertion  must  necessarily  rest  upon  the  fact  that  the 
plaintiff  appeared  as  defendant  in  the  divorce  action  and 
consented  to  the  making  of  the  decree.  In  the  two  cases 
cited.  Bell  v.  Bell,  and  Streitwolf  v.  Sireitwolf,  supra,  juris- 
diction was  conferred  as  far  as  it  could  be  given,  by  the 
appearance  of  the  plaintiff  who  brought  the  suit.  In  An- 
drews V.  Andrews,  the  court  held  that  the  decision  in  the 
former  cases,  **that  there  was  no  jurisdiction  because  of  the 
want  of  a  bona  fide  domicile  was  a  ruling  that  in  its 
absence  there  could  be  no  jurisdiction  over  the  subject  mat- 
ter irrespective  of  the  appearance  of  the  party  by  whom  the 
suit  was  brought,"  and  that  **it  is  obvious  that  the  in- 
adequacy of  the  appearance,  or  consent,  of  one  person  to 
confer  jurisdiction  over  a  subject  matter  not  resting  on 
consent,  includes  necessarily  the  want  of  power  of  both 
parties  to  endow  the  court  with  jurisdiction  over  a  subject 
matter,  which  appearance,  or  consent  could  not  give."  As, 
according  to  the  complaint,  neither  of  the  parties  to  the 
divorce  action  had  a  legal  domicile  in  the  state  of  Oregon, 
the  want  of  jurisdiction  in  the  court  of  that  state  to  enter- 
tain a  divorce  action  is  clear.  (Huebner  v.  Huebner,  67 
Or.  557,  560,  [136  Pac.  667].) 

For  another  reason  the  position  of  the  appellant  must  be 
upheld.  The  plaintiff  is  not  in  court  asserting  that  the 
welfare  and  best  interests  of  the  minor  require  the  inter- 
position of  the  strong  arm  of  the  chancellor,  but  is  seeking 
to   ** enforce"   the   divorce   decree    lest    he,    the   father,    be 
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caused  "great  and  irreparable  injury."  He  asks  that  his 
own  "rights  in  the  premises'*  be  fixed  and  determined.  He 
seems  to  rely  on  the  assumption  that  parents  have  some 
property  rights  in  children,  a  doctrine  justly  repudiated  by 
the  courts.  (Case  of  Bort,  25  Kan.  215,  [37  Am.  Rep. 
255].)  [8]  The  order  made  by  the  Oregon  court  is  im- 
potent for  the  desired  purpose.  A  foreign  decree  has  no 
efficacy  outside  the  jurisdiction  in  which  it  was  given.  It 
will  not  be  enforced  here,  unless  a  judgment  thereon  may 
be  recovered  in  this  state.  (Brown  v.  Campbell,  100  Cal. 
635,  646,  [38  Am.  St.  Rep.  314,  35  Pac.  433];  Lynde  v. 
Lynde,  181  U.  S.  183,  187,  [45  L.  Ed.  810,  21  Sup.  Ct.  Rep. 
555,  see,  also,  Rose's  U.  S.  Notes].)  [9]  No  judgment  can 
be  predicated  upon  an  order  of  the  court  of  another  state 
contained  in  a  decree  of  divorce,  in  relation  to  the  custody 
of  a  child.  Such  order  is  not  a  finality  in  any  sense  of  the 
word.  It  does  not  preclude  the  court  granting  the  order, 
as  long  as  the  minor  is  within  its  jurisdiction,  from  varying 
or  modifying  its  decree  in  that  respect,  from  time  to  time, 
as  circumstances  change.  It  was,  therefore,  not  in  any  sense 
a  final  judgment.  {Lynde  v.  Lynde,  supra,)  [10]  In 
such  matters  the  court  is  vested  with  an  extensive  discretion. 
The  good  of  the  child  is  regarded  as  the  controlling  force 
in  directing  its  custody,  and  the  courts  will  always  look  to 
this,  rather  than  to  the  whims  and  caprices  of  the  parties. 
{Crater  v.  Crater,  135  Cal.  633,  634,  [67  Pac.  1049] ;  Mack 
V.  Mack,  91  Or.  514,  516,  [179  Pac.  557].)  [11]  The  child 
is  not  property,  but  a  citizen  of  the  state  of  California,  and 
as  such  is  peculiarly  under  its  guardianship  and  subject  to 
its  supervisory  control.  [12]  The  child  being  within  this 
jurisdiction,  the  courts  of  the  state  are  not  precluded  by 
any  judgment  or  order  of  a  sister  state  from  inquiring  into 
and  determining  in  its  own  behalf  what  are  the  best  inter- 
ests of  the  child.  {In  re  Alderrmn,  157  N.  C.  507,  512,  [39 
L.  R.  A.  (N.  S.)  988,  73  S.  E.  126] ;  Avery  v.  Avery,  33 
Kan.  1,  [52  Am.  Rep.  523,  5  Pac.  418,  422] ;  In  re  Culp, 
2  Cal.  App.  70,  [83  Pac.  89],  and  particularly  the  concur- 
ring opinion  of  Mr.  Justice  McLaughlin.) 

The  precise  question  we  are  now  considering  was  before 
the  supreme  court  of  Texas  in  Wilson  v.  Elliott,  96  Tex.  472, 
[97  Am.  St.  Rep.  928,  75  S.  W.  3GS].  It  was  there  held 
that  courts  of  that  state  should  not  be  hampered  in  matters 
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respecting  the  custody  of  a  child,  by  a  previous  decision  in 
another  state  or  territory,  but  such  questions  should  be  de- 
termined in  accordance  with  the  rules  and  policy  of  that 
state  in  such  matters.  The  action  of  the  lower  court  in 
giving  effect  to  a  decree  of  the  territory  of  New  Mexico  was, 
therefore,  reversed.  (See,  also,  Legate  v.  Legate,  87  Tex. 
248,  [28  S.  W.  281] ;  Allen  v.  Allen,  105  N.  Y.  628,  [11 
N.  E.  143].) 

The  contention  of  appellant  that  the  complaint  is  insuffi- 
cient in  its  statement  of  facts  is  correct,  and  the  lower  court 
erred  in  granting  any  relief  based  thereon. 

The  order  appealed  from  is  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  13,  1920,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
first  appellate  district,  division  one,  is  denied  upon  the 
ground  last  discussed  in  the  opinion,  and  entirely  without 
reference  to  any  question  of  the  validity  of  the  Oregon  de- 
cree. No  question  whatever  was  raised  in  the  briefs  as  to 
the  validity  of  this  decree,  the  discussion  relating  thereto  in 
the  opinion  is  not  essential  to  the  decision,  and  we  are  not 
prepared  to  approve  what  is  said  in  the  opinion  on  this 
question. 

All  the  Justices  concurred. 
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[CiT.  No.  $121.    First  Appellate  District,  Division  Two.— December 

17,  1M9.] 

J.  J.  QRISWOLD,  Appellant,  t.  PACIFIC  ELECTRIC 
RAILWAY  COMPANY  (a  Corporation),  Respondent. 

[1]  Nbguoinox — AonoN  fob  Daicaoss — Sticfatht  fob  Plaintiff — 
Bbsponsibiutt  fob  Taking  Chances. — ^In  an  action  for  damages 
for  personal  injuries,  the  element  of  sympathy  for  the  suffering, 
mental  or  physical,  of  the  plaintiff  can  be  given  no  weight  if  he 
took  chances  which  the  law  declares  can  only  be  taken  upon  the 
responsibility  of  those  who  take  them  and  so  bring  themselves  and 
others  into  peril.  The  fact  that  others  take  or  have  taken  similar 
chances  and  have  escaped  injury  cannot  be  given  any  greater 
weight  than  would  the  plea  of  one  accused  of  wrongdoing  that 
others  had  done  the  same  thing  without  suffering  the  consequences 
of  a  disregard  of  those  rules  of  law  which  exist  for  the  safety 
and  protection  of  all  men,  and  which  should  be  applied,  regardless 
of  apparent  or  real  hardship  in  the  particular  eases  to  which  they 
properly  relate. 

[2]  Id.— Last  Cleab  Ghanob  Bulb — ^Whbn  Appligablb  in  Railboao 
Cases. — The  ''last  clear  chance"  rule  never  applies  in  railroad 
cases  unless  there  is  some  evidence  that  the  engineer  or  motorman 
actually  saw  the  obstruction  in  time  to  have  avoided  the  injury  by 
stopping  the  car  or  train. 

[3]  Id.— Cbossino  Baiuioad  Tbacks — Duty  to  Use  Powebs  of  Ob- 
SEBVATION. — One  crossing  railroad  tracks  in  disregard  of  a  warn- 
ing gong,  where  the  view  is  obstructed,  driving  an  automobile  in 
which  he  carries  into  peril  others  than  himself,  in  addition  to 
imperiling  the  lives  of  trainmen  and  passengers  on  a  train  which 
may  be  wrecked  by  a  collision,  has  no  right  to  omit  to  use  his 
own  powers  of  observation  to  assure  himself  that  there  is  no  dan- 
ger, nor  to  rely  upon  the  strict  compliance  by  the  servants  of  the 
railway  company  with  the  speed  laws. 

[4]  Id.  —  MOTION  FOB  Nonsuit  —  Sufficienot  of  Statement  of 
Gbounds. — In  an  action  for  damages  for  personal  injuries  a  motion 
for  nonsuit  on  the  ground  that  "the  uncontradicted  evidence  shows 
contributory  negligence  on  the  part  of  the  plaintiff  that  con- 
tributed  proximately   to  the  iujoiy^'  is  sufficient  to  inform  both 

2.  Origin,  function,  and  mode  of  operation  of  doctrine  of  last 
clear  chance,  note,  56  I«.  K.  A.  418. 

3.  Care  required  of  driver  of  automobile  at  railroad  crossing, 
notes,  Ann.  Oas.  1913B,  680;  Ann.  Cas.  1915B,  767;  2t\  L.  B.  A. 
(X.  &)   7M;  29  L.  B.  A.  (N.  S.)  924;  46  L.  B.  A.  (K.  8.)  702. 
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the  court  and  counsel,  and  fulfills  all  the  requirements  of  sub- 
division 5  of  section  581  of  the  Code  of  Civil  Procedure,  if  the 
motion  on  that  ground  is  permissible  under  the  pleading^ 

[5]  Id. — Contributory  Neoligencb — Sufpiciknct  of  Answer.— In  an 
action  for  damages  for  personal  injuries  an  affirmative  plea,  by 
way  of  a  separate  defense  "that  the  plainti£F  himself  did  not  exer- 
cise ordinary  care,  caution,  or  prudence  in  the  premises  to  avoid 
said  accident,  and  the  resulting  injuries,  if  any,  by  him  sustained, 
and  that  said  accident  and  the  resulting  injuries,  if  any,  com- 
plained of  were  directly  and  proximately  contributed  to  and  caused 
by  the  fault,  carelessness,  and  negligence  of  plaintiff  in  the  prem- 
ises," while  subject  to  special  demurrer,  is  sufficient  to  sustain  a 
motion  for  nonsuit,  where  the  plaintiff  goes  to  trial  upon  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Monroe,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Duke  Stone  and  H.  B.  Wassell  for  Appellant. 

Frank  Earr,  B.  C  Gortner  and  E.  E.  Morris  for  Respond- 
ent. 

BRITTAIN,  J.— The  plaintiff  appeals  from  a  nonsuit 
judgment  in  an  action  for  the  death  of  his  wife,  personal 
injuries  to  himself,  and  injuries  to  the  automobile  he  was 
driving  when  it  was  struck  by  an  electric  train  at  a  grade 
crossing  in  Los  Angeles  County.  The  nonsuit  was  granted 
solely  on  the  ground  of  the  plaintiff's  contributory  negli- 
gence. Three  questions  of  law  only  are  presented.  The  first 
is  as  to  the  technical  sufficiency  of  the  motion  for  nonsuit. 
Its  determination  is  in  no  sense  involved  with  the  facts  of 
the  case.  The  second  is  as  to  the  technical  propriety  of  the 
defendant's  pleading.  Its  determination  in  no  way  depends 
on  any  facts  in  the  case.  The  third  is  whether  the  evidence 
of  what  occurred  immediately  preceding  and  up  to  the  very 
inutant  of  the  accident,  stated  most  strongly  for  the  plain- 
tiff, was  such  that  in  view  of  the  law  applicable  to  such 
cases  reasonable  men  could  reach  but  one  conclusion  con- 
cerning the  caution  or  lack  of  caution  of  the  plaintiff  in 
approaching  the  railroad  track.  The  determination  of  this 
question  in  no  way  depends  on  the  dci)lorable  and  most 
distressing  results  of  the  accident,  and  their  consideration  or 
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Btatement  oould  serve  only  to  create  a  bias  above  which  the 
judge  of  the  superior  court  with  hif?h  regard  for  the  judicial 
function  rose. 

[1]  There  are  certain  fundamental  rules  of  law  control- 
ling upon  the  court.  The  element  of  sympathy  for  the  suf- 
fering, mental  or  physical,  of  the  plaintiff  can  be  given  no 
weight  if  he  took  chances  which  the  law  declares  can  only 
be  taken  upon  the  responsibility  of  those  who  take  them  and 
so  bring  themselves  and  others  into  peril.  The  fact  that 
others  take  or  have  taken  similar  chances  and  have  escaped 
injury  cannot  be  given  any  greater  weight  than  would  the 
plea  of  one  accused  of  wrongdoing  that  others  had  done  the 
same  thing  without  suffering  the  consequences  of  a  disre- 
gard of  those  rules  of  law  which  exist  for  the  safety  and 
protection  of  all  men,  and  which  should  be  applied,  regard- 
less of  apparent  or  real  hardship  in  the  particular  cases  to 
which  they  properly  relate.  The  aphorism  that  justice 
should  be  tempered  with  mercy  gives  no  warrant  to  courts 
to  be  unlawfully  generous  with  the  property  of  one  litigant 
for  the  benefit  of  another.  If  the  law  is  too  hard,  it  should 
be  changed,  but  it  is  not  the  function  of  courts  to  evade 
it  either  by  disregarding  the  facts  or  misapplying  established 
rules  of  law.  In  the  particular  case,  if  either  the  facts  or 
the  law  were  different,  this  court  and  no  doubt  the  judge  of 
the  superior  court  would  be  glad  if  the  judgment  appealed 
from  could  be  reversed,  but  this  court  is  bound,  as  he  was,  by 
the  facts,  and  the  law  as  declared  by  the  legislature  and  the 
supreme  court  of  this  state. 

Stated  most  strongly  for  the  appellant,  and  assuming  for 
the  present  purpose  only,  that  the  defendant  was  in  some 
degree  negligent,  the  facts  essential  for  the  determination  of 
this  appeal  in  accordance  with  the  general  principles  of  law 
which  control  the  actions  of  this  court  are  as  follows:  The 
defendant  operates  a  railroad  running  from  the  city  of  Los 
Angeles  to  various  places  in  its  vicinity.  Its  cars  and  trains 
are  operated  by  electric  power,  and,  at  the  place  where  the 
accident  occurred,  over  tracks  laid  upon  a  private  right  of 
way  owned  by  the  defendant.  Near  the  scene  of  the  acci- 
dent, which  was  some  miles  outside  of  the  municipal  limits 
of  Los  Angeles,  a  more  or  liss  closely  built-up,  but  ap- 
parently scattering,  settlement  had  sprung  up  along  both 
sides  of  the  right  of  way  and  near  to  it.     To  accommodate 
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traflSc  from  one  side  of  the  right  of  way  to  the  other,  cross- 
ings were  maintained  at  the  streets  or  roads  through  this 
semi-rural  settlement,  about  the  length  of  an  ordinary  city 
block  apart — 250  to  300  feet.  Between  these  cross-streets, 
and  fronting  on  the  right  of  way,  were  a  few  shops,  a  side- 
walk running  in  front  of  them,  with  the  distance  of  seven 
feet  or  thereabouts  between  the  outer  edge  of  the  sidewalks 
and  the  nearest  rail  of  the  defendant's  tracks.  On  the  right 
of  way  there  were  four  parallel  tracks  running  north  and 
south,  the  two  outer  tracks  being  used  for  local  trains,  and 
the  two  middle  tracks  for  through  trains,  which  were  nor- 
mally operated  at  a  higher  rate  of  speed  than  the  local 
trains,  and  which  made  infrequent  stops.  Starting  from 
the  west  side,  from  which  the  appellant  was  driving,  the 
four  tracks  are  designated  in  order  as  ** south-bound  local," 
**main  line  south,"  "main  line  north,**  and  "north-bound 
local."  The  space  between  the  rails  of  each  track  was  five 
feet;  the  distance  between  the  two  main  tracks,  nine  and 
a  half  feet;  between  the  main  line  and  the  local  tracks, 
eight  and  a  half  feet.  At  the  right-hand  side  of  the  street 
on  the  nearest  side  of  the  right  of  way  as  the  plaintiff  ap- 
proached was  what  is  designated  as  a  wigwag,  or  automatic 
flagman.  It  is  an  electrically  controlled  device  which,  when 
in  operation,  swings  to  and  fro  a  warning  signal  to  the 
continuous  clangor  of  a  gong.  It  is  put  in  operation  when 
an  approaching  train  from  the  north  on  either  of  the  first 
two  tracks  reaches  a  point  one  thousand  feet  north  of  the 
crossing,  and  it  continues  ringing  until  the  train  has  passed 
the  crossing.  It  is  similarly  operated  by  trains  from  the 
south.  If  a  train  stops  within  the  one  thousand  feet,  the 
signal  continues  in  operation  while  the  train  remains. 
Trains  on  one  or  another  of  the  four  tracks  were  passing 
every  few  minutes  during  the  day  and  the  crossing  was  a 
stopping  place  for  local  trains.  The  wigwag  was,  therefore, 
in  operation  a  great  part  of  each  day;  as  one  witness  said, 
"three-fourths  of  the  time." 

The  plaintiff  had  lived  in  the  vicinity  since  1913  and  had 
ridden  on  the  defendant's  trains.  He  was  fifty  years  of 
age  and  had  driven  an  automobile  for  about  two  years.  He 
had  crossed  the  tracks  at  this  place  once  before.  In  the 
Ford  machine  with  him  were  his  wife,  another  lady,  and 
a  little  girL    As  he  approached  the  crossing  from  the  west 
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there  were  two  other  automobiles  in  front  of  him.  The  view 
to  the  north  was  obstructed  by  a  building  at  the  corner  of 
the  street  and  the  west  line  of  the  railroad  right  of  way. 
The  view  to  the  south  was  similarly  obstructed  by  a  lumber- 
yard, in  which  there  were  buildings.  The  appellant's  ma- 
chine was  on  the  south  side  of  the  street,  nearest  the  wigwag, 
which  he  testified  he  saw  in  operation.  He  saw  a  train  going 
south  on  the  main  line,  and  a  Watts  local  come  north  and 
stop  on  the  south  side  of  the  crossing.  In  that  position  it 
would  have  operated  the  wigwag,  and  the  plaintiff  testified 
he  thought  it  was  the  cause  of  the  alarm. 

The  first  two  machines  came  up  to  the  track  and  stopped 
there.  The  plaintiff  stopped  as  the  front  wheels  of  his  car 
reached  the  first  track.  He  stopped  just  an  instant  and 
looked  up  and  down  the  track  both  ways.  His  view  to  the 
south  was  obstructed  by  the  train  which  had  passed  in  that 
direction.  The  other  two  machines  had  passed  on.  He 
started  his  machine  in  the  low  gear  at  about  the  rate  of  ten 
or  twelve  miles  an  hour.  He  could  have  stopped  his  ma- 
chine, he  testified,  in  five  or  six,  or  eight  or  ten,  feet.  From 
where  he  stopped  to  the  first  rail  of  the  main  track  north, 
where  the  accident  occurred,  was  twenty-eight  feet.  It  was 
about  6  or  6:30  o'clock  in  the  evening  in  August  and  was 
not  dark.  A  whistle  was  sounded  by  some  train,  but  he 
did  not  hear  it.  He  was  asked:  "Now,  after  you  got  up 
on  the  first  track  when  you  say  you  looked  south  and  north, 
after  you  started  again,  did  you  ever  look  any  more  to  the 
south t"    His  reply  was:  "No,  I  do  not  think  I  did." 

No  clearer  comment  on  these  facts  could  be  made  than 
that  of  the  judge  of  the  superior  court  in  passing  on  the 
motion  for  nonsuit.  He  said:  "Mr.  Oriswold  knew  about 
this  crossing.  At  any  rate,  whether  he  had  known  of  it 
before  or  not,  the  wigwag  was  going.  He  approached  the 
crossing  and  stopped  when  the  front  wheels  were  on  the  first 
rail.  That  is  the  Watts  local  going  south.  That  was  twenty- 
seven  and  a  half  feet  from  the  track  at  which  the  accident 
occurred.  Starting  from  the  end  of  the  car,  he  had  about 
twenty-five  feet,  after  he  stopped  and  looked  before  he  got 
to  that  track.  He  says  himself  that  he  looked  to  the  south 
and  saw  nothing — ^there  was  another  train  about  one  hun- 
dred yards  away — he  looked  to  the  north  and  saw  notliinT. 
Counsel  did  not  just  comment  on  it,  but  he  looked  and  buw 
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a  Watts  local  there  and  thought  that  the  Watts  local  was 
what  was  ringing  the  bell.  That,  however,  was  no  excuse 
whatever.  Now,  then,  he  himself  said  that  he  did  not  look 
again.  He  also  said  he  could  have  stopped  his  machine  at 
the  speed  he  was  going.  First  he  said  in  eight  or  ten  feet, 
and  afterward  he  said  he  could  have  stopped  it  in  six  or 
seven  feet;  but  leaving  it  at  eight  or  ten  feet,  according  to 
his  own  testimony  when  he  was  on  the  stand,  he  only  looked 
when  his  front  wheels  were  on  that  Watts  track,  and  said  he 
looked  there  to  the  north  because  that  was  the  first  track 
that  he  was  going  to  cross.  He  saw  nothing  to  the  north 
and  no  obstruction.  He  was  in  absolute  safety  until  he 
got  down  on  to  the  main  line  south  track.  There  he  should 
have  looked  again  before  he  passed  the  center  of  the  right 
of  way.  The  law  required  him  to  look  then.  In  fact,  the 
law  requires  a  person  to  keep  looking  where  they  are  cross- 
ing a  railroad  track.  This  was  a  street-car.  It  is  just  the 
same  as  steam  car;  they  are  running  on  a  private  right 
of  way.  It  does  not  make  any  difference  whether  it  is  in 
the  city  or  in  the  country.  The  court  is  compelled  to  grant 
the  motion  for  nonsuit/' 

Upon  this  phase  of  the  case  the  appellant  argues  that  the 
question  of  contributory  negligence  should  have  been  sub- 
mitted to  the  jury  generally,  and  particularly  under  the 
legal  doctrine  of  ''last  clear  chance,"  and  he  cites  cases 
in  which  nonsuits  have  properly  been  denied,  but  which  do 
not  apply  to  the  facts  of  this  case.  [2]  The  "last  dear 
chance"  rule  never  applies  in  railroad  cases  unless  there  is 
some  evidence  that  the  engineer  or  motorman  actually  saw 
the  obstruction  in  time  to  have  avoided  the  injury  by  stop- 
ping the  car  or  train,  and  there  was  no  such  evidence  in  this 
case.  {Bennichsen  v.  Market  St.  Ry.  Co.,  149  Cal.  18,  [84 
Pac.  420] ;  Thompson  v.  Los  Angeles  etc.  Ry.  Co.,  165  Cal. 
748,  [134  Pac.  709] ;  Tucker  v.  United  Railroads,  171  Cal. 
702-705,  [154  Pac.  835] ;  Starck  v.  Pacific  Electric  Ry.,  172 
Cal.  277-283,  [L.  R.  A.  1916B,  58,  156  Pac.  51].)  [8]  In 
the  case  last  cited  it  was  said:  ''A  pedestrian  about  to 
cross  a  street  in  front  of  an  approaching  car  has  no  right 
to  omit  any  of  the  precautions  which  the  law  demands,  nor 
to  rely  upon  the  strict  compliance  by  the  servants  of  the 
railway  company  with  speed  laws."  {Starck  v.  Pacific  Elec. 
Ry.  Co.,  172  Cal.  282,  [L.  R.  A.  1916E,  58,  156  Pac.  53 J, 
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citing  Brow7i  v.  Pacific  Ehc.  Ry.  Co,,  167  Cal.  204,  [138  Par. 
10051;  Griffin  v.  San  Pedro  etc.  R.  Co,,  170  Cal.  772, 
[L.  R.  A.  1916A,  842,  151  Pac.  282] ;  HnUon  v.  Southern 
California  R.  Co.,  150  Cal.  701,  [89  Pac.  1093].)  In  this 
case  there  is  no  question,  on  the  nonsuit  at  least,  regarding 
the  speed  of  the  electric  train.  This  rule  of  law  affecting 
pedestrians  applies  with  infinitely  greater  force  to  one  cross- 
ing railroad  tracks  in  disregard  of  a  warning  gong,  where  the 
view  is  obstructed,  driving  an  automobile  in  which  he  carries 
into  peril  others  than  himself,  in  addition  to  imperiling  the 
lives  of  trainmen  and  passengers  on  a  train  which  may  be 
wrecked  by  a  collision.  *'The  general  rule  that  one  who  at- 
tempts to  cross  a  railroad  track  must  reasonably  use  his 
own  powers  of  observation  to  assure  himself  that  there  is 
no  danger  from  approaching  trains  is  clear.  And  the  rule 
applies  to  one  from  whom  a  train  approaching  on  a  second 
track  is  hidden  by  a  train  which  has  just  passed."  (Koch 
V.  Southern  Cal.  Ry.  Co.,  148  Cal.  681,  [113  Ami  St.  Rep. 
332,  7  Ann.  Cas.  795,  4  L.  R.  A.  (N.  S.)  521,  84  Pac.  178] ; 
Herbert  v.  Southern  Pac.  Co.,  121  Cal.  230,  [53  Pac.  651] ; 
Green  v.  Los  Angeles  etc.  Ry.  Co.,  143  Cal.  31,  [101  Am. 
St.  Rep.  68,  76  Pac.  719] ;  Murray  v.  Southern  Pac.  Co., 
177  Cal.  1,  [169  Pac.  675].)  Under  these  rules  of  law  the 
nonsuit  was  properly  granted,  if  the  motion  was  technically 
sufScient  in  form,  and  technically  proper  under  the  plead- 
ings. 

[4]  Concerning  the  motion  for  nonsuit,  argument  is  not 
presented  on  either  side,  nor  was  it  necessary.  The  second 
ground  stated  was  that  **the  uncontradicted  evidence  shows 
contributory  negligence  on  the  part  of  the  plaintiff  that 
contributed  proximately  to  the  injury."  This  was  suflBcient 
to  inform  both  the  court  and  the  counsel,  and  fulfilled  all 
the  requirements  of  subdivision  5  of  section  581  of  the  Code 
of  Civil  Procedure,  if  the  motion  on  that  ground  was  per- 
missible under  the  pleadings. 

[5]  The  defendant's  method  of  pleading  contributory 
negligence  is  open  to  criticism,  but  in  view  of  the  entire 
record  it  was  sufficient  to  sustain  the  motion  for  nonsuit 
and  the  judgment.  After  the  usual  denials  of  the  allega- 
tions of  the  complaint,  the  following  appears  in  the  answer 
immediately  preceding  the  prayer: 
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**For  a  further,  separate,  and  distinct  answer  and  de- 
fense, defendant  alleges:  That  the  plaintiff  himself  did  not 
exercise  ordinary  care,  caution,  or  prudence  in  the  premises 
to  avoid  said  accident,  and  the  resulting  injuries,  if  any, 
by  him  sustained,  and  that  said  accident  and  the  resulting 
injuries,  if  any,  complained  of  were  directly  and  proximately 
contributed  to  and  caused  by  the  fault,  carelessness,  and 
neofligence  of  plaintiff  in  the  premises.'* 

This  was  an  affirmative  plea.  It  was  subject  to  special  de- 
murrer, but  the  appellant  went  to  trial  upon  it.  It  is  sub- 
stantially in  the  form  upheld  by  the  supreme  court  in  the 
Starck  case,  where  the  same  contention  was  made  and  upon 
the  same  argument.  {Starck  v.  Pacific  Elec.  Ry.  Co., 
supra,) 

The  judgment  is  affirmed. 

Nourse,  J.,  and  Langdon,  P.  J.,  concorred. 

I 


[Civ.  No.  8220.    Fint  Appellate  District,  Division  One. — ^Deeember  17, 

1919.] 

CALAVERAS  COPPEB  COMPANY  et  al.,  Petitioners,  v. 
INDUSTRIAL  ACCIDENT  COMMISSION  et  al., 
Respondents. 

[1]    WOBKMBN'S  OOMPBNSATION   ACT — £mPL0TMBNT  A8  TbUOK  DbIVEB — 

UsB  Of  FOB  Otheb  Pubposes — Injubt — SooPB  ov  Employment. — 
Where  a  person  emplojed  in  the  main  as  a  truck  driver,  but  made 
use  of  bj  his  employer  to  do  other  things  than  such  as  would  come 
within  the  strict  course  of  hiB  duties  as  such  truck  driver,  such  as 
joining  with  those  immediately  in  charge  of  the  saws  in  the  miU 
operated  by  his  employer  in  sawing  out  lumber  with  which  to  load 
the  truck  operated  by  him,  and  in  doing  other  work  which  re- 
quired  him  to  use  or  afisist  in  using  the  saws,  is  injured  while 

1.  What  accident  arising  out  of,  and  in  course  of,  employment  is 
within  purview  of  compensation  act,  notes,  Ann.  Oafl.  1913C,  4;  Ann. 
Cas.  19UB,  498;  Ann.  Gas.  1915A,  126;  Ann.  Gaa.  1915C,  779;  Ann. 
Cas.  1916A,  388;  Ann.  Gas.  1916B,  1293;  Ann.  Gas.  1916D,  5S4,  6i94; 
Ann.  Cas.  1916E,  166;  Ann.  Cas.  1917D,  1^,  199,  209;  Ann.  Oas. 
1917E,  321,  332;  Ann.  Gas.  1918D,  683;  Ann.  Cas.  1918E,  813,  1168; 
L.  K.  A.  1916A,  29,  227;  L.  R.  A.  1917D,  103;  L.  R.  A.  1918F.  867. 
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operating  a  rip-saw  to  cut  some  pieces  of  lumber  for  use  in  putting 
additional  sideboards  on  his  truck  and  fixing  the  tail-board  thereof, 
in  order  to  carry  larger  loads  of  wood  which  he  was  instructed  to 
haul,  no  objection  being  made  to  his  thus  using  the  saw,  and  he 
having  been  accustomed  to  make  such  repairs  and  changes  in  his 
truck  as  might  be  needed  or  as  would  facilitate  the  work  which 
he  was  required  to  do  with  it,  the  Industrial  Accident  Commission 
is  justified  in  finding  such  injuries  were  received  in  the  course  of 
his  employment. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  sustained. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Redman  &  Alexander  for  Petitioners. 

A.  B.  Qraupner  for  Respondents. 

RICHARDS,  J. — The  petitioners,  as  the  employer  and  its 
insurer  of  one  Andy  Jordan,  seek  by  this  proceeding  to  ha\o 
annulled  an  award  made  by  the  Industrial  Accident  Com- 
mission to  said  Andy  Jordan  by  reason  of  certain  injuries 
received  by  him  while  in  the  employ  of  said  Calaveras  Copper 
Company.  The  sole  question  presented  for  our  considera- 
tion is  as  to  whether  or  not  at  the  time  of  his  said  injuries 
said  Jordan,  in  doing  the  work  out  of  which  his  injuries 
immediately  arose,  was  acting  within  the  scope  of  his  em- 
ployment. 

[1]  The  particular  work  which  said  Jordan  was  doing 
at  the  time  the  accident  occurred  which  caused  his  said  injuries 
was  this:  He  was,  at  said  time  and  for  some  time  prior 
thereto  had  been,  employed  by  the  Calaveras  Copper  Com- 
pany as  a  truck  driver  in  and  about  its  property  at  Cop- 
peropolis,  California,  which  property  included  a  sawmill 
upon  its  premises  at  said  place,  his  duty  as  such  truck 
driver  being  to  haul  such  lumber,  wood,  or  other  articles 
from  place  to  place  as  directed  by  his  employer.  On  the 
date  of  his  injuries  he  had  been  instructed  to  haul  some 
wood  for  one  of  the  officials  of  the  company,  and  in  order 
to  facilitate  the  doing  of  said  work  he  concluded  to  put 
some  additional  sideboard  on  his  truck  and  to  fix  the  tail- 
board thereof  so  as  to  be  able  to  carry  at  each  load  a  larjrer 
quantity  of  wood.    In  order  to  procure  the  materials  for 


90     Calaveras  C.  Co.  v.  Industrial  Acc.  Com.    [45  Cal.  App. 

these  changes  he  went  into  the  sawmill  of  the  company  and 
started  up  a  rip-saw  therein  in  order  to  cut  the  pieces  re- 
quired for  such  purpose  to  the  needed  sizes.  While  so  en- 
gaged the  teeth  of  the  saw  caught  Jordan's  glove,  drawing 
his  fingers  into  contact  with  the  saw  and  lacerating  them 
severely. 

The  petitioners  contend  that  in  thus  making  use  of  the 
saw  Jordan  was  acting  outside  of  the  course  of  his  employ- 
ment as  a  truck  driver,  and  was  not,  therefore,  entitled  to 
be  awarded  compensation  for  his  injuries  occasioned  thereby. 
Upon  a  careful  reading  of  the  record  herein  we  are  satis- 
fied that  upon  the  facts  presented  to  the  commission  this 
contention  cannot  be  sustained.  The  evidence  is  quite  con- 
flicting, but  we  think  sufficient  appears  from  the  testimony 
of  the  injured  employee  and  others  to  show  that  there  was 
sufficient  evidence  before  the  commission  to  sustain  the 
award. 

Jordan,  while  denominated  a  truck  driver  and  while  such 
was  in  the  main  his  employment,  was  also  made  use  of  by 
his  employers  to  do  other  things  than  such  as  would  come 
within  the  strict  course  of  his  duties  as  such  truck  driver. 
The  testimony,  for  example,  shows  that  upon  other  occasions, 
while  awaiting  a  truckload  of  lumber  at  the  mill,  he  would 
join  with  those  immediately  in  charge  of  the  saws  in  the 
task  of  sawiug  out  such  lumber.  He  was  thus  familiar  with 
the  work  of  running  such  saws,  and  it  is  not  contended 
herein  that  his  injuries  were  the  result  of  any  lack  of  skill 
or  knowledjje  as  to  the  manipulation  of  the  saw  which  he 
was  making  use  of  at  the  time  of  his  injuries.  There  is 
ovidenoe  also  tending  to  show  that  on  prior  occasions  he  had 
been  instructed  to  do  work  which  required  him  to  use  or 
assist  in  using  the  saws.  He  also  testifies  that  upon  prior 
occasions  he  had  been  accustomed  to  make  such  repairs 
and  changes  in  his  truck  as  might  be  needed  or  as  would 
facilitate  the  work  which  he  was  required  to  do  with  it. 
The  particular  changes  which  he  was  undertaking  just  prior 
to  his  injuries  were  such  as  would  facilitate  the  performance 
of  the  immediate  work  which  he  had  been  ordered  to  do 
and  would  thus  be  beneficial  to  his  employer.  On  the  par- 
ticuhir  occasion  Jordan  took  the  boards  he  had  selected  into 
the  mill  for  the  purpose  of  havins:  them  sawed  into  proper 
lengths.     One  of  th6  regular  sawyers  asked  him  what  was 
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wanted  and  Jordan  replied  that  he  desired  to  have  the 
board  sawed.  The  sawyer  told  him  to  wait  a  few  minutes 
and  he  would  do  this,  but  Jordan,  being  in  a  hurry,  undcr> 
took  to  use  the  saw  himself.  No  objection  to  his  doing  so 
was  made  by  the  sawyer,  and  in  fact  Jordan  testifies  that 
he  had  never  been  instructed  not  to  use  the  saws,  but,  on 
the  contrary,  used  them  for  the  doing  of  other  work  upon 
prior  occasions  with  the  knowledge  of  his  employer  and 
without  objection.  While  the  evidence  with  respect  to  some 
of  these  matters  is  conflicting,  and  while,  on  the  whole,  the 
weight  of  such  evidence  might  preponderate  in  favor  of 
the  petitioners,  we  are  still  of  the  opinion  that  if  the  com- 
mission believed  the  statements  made  by  Jordan  in  the 
premises,  it  would  have  been  entitled  to  make  an  award 
in  his  favor  based  thereon. 

The  petition  will,  therefore,  be  denied  and  the  award 
sustained.    It  is  so  ordered. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February,  13,  1920. 

All  the  Justices,  except  Wilbur,  J.,  and  Lennon,  J.,  con- 
curred. 


[OLy,  No.  S144.    Seeond  Appellate  Distriet,  Divifllon  One. — ^Deeember  17, 

1919.] 

S.  E.  Mcpherson,  Respondent,  v.  GREAT  WESTERN 
MILLING  COMPANY   (a  Corporation),  Appellant. 

[1]  CoNTBACTs — Conduct  of  MERCANTUii  Business — Relationship  of 
Parties. — Where  by  the  terms  of  a  written  agreement  between  two 
parties  it  is  provided  that  one  of  them  shall,  in  addition  to  his 
services  as  manager  of  a  mercantile  business  owned  by  the  other, 
furnish  the  livestock,  wagons,  tmcks  and  equipment  with  feed  and 
oil,  the  use  of  which  is  required  in  conducting  the  business,  and  as 
full  compensation  therefor,  including  his  services,  he  should  receive 
one-half  of  the  net  proceeds  derived  from  the  business,  it  being 
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further  expressly  proTided  that  he  is  not  a  copartner  and  has  no 
interest  whatever  in  the  assets  of  the  business,  the  relat'onship  of 
the  parties  is  not  that  of  a  partnership,  but  that  of  employee  and 
employer. 

[2]  Claim  and  Dsliveby — Plbdob  as  Secubitt — ^Denial  of  Indebted- 
ness— Right  to  Acoounting — Pleading. — Where  a  plaintiff  sues 
in  claim  and  delivery  for  property  pledged  as  security  for  an  in- 
debtedness, alleging  that  it  has  been  paid  or  that  nothing  is  due 
thereon,  and  defendant  contents  himself  with  a  mere  denial  thereof, 
he  is  in  no  position  to  assert  that  an  accounting  should  be  had  as 
a  condition  of  plaintiff's  right  to  recover  the  chattels.  If  an  ae- 
counting,  other  than  such  as  is  incidental  and  necessary  to  a 
determination  of  the  issue  as  to  the  alleged  indebtedness,  is  deemed 
necessary  by  defendant,  then  it  should,  in  its  answer,  set  up  the 
facts  upon  which  a  demand  therefor  should  be  based. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas,  Judge.    AflBrmed 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  M.  Norton,  Ghas.  Greenberg  and  H.  Q.  Ames  for 
Appellant. 

F.  G.  Drumm  and  H.  C.  Head  for  Respondent 

SHAW,  J. — In  this  action  for  claim  and  delivery  for 
certain  personal  property  a  judgment  was  entered  in  favor 
of  plaintiff,  from  which  defendant  appeals. 

It  appears  that  defendant  was  the  owner  of  a  mercantile 
business  under  the  name  of  the  Orange  County  Supply 
Company,  and  on  June  21,  1915,  it  entered  into  a  written 
agreement  with  plaintiff,  by  the  terms  of  which  it  was  pro- 
vided that  plaintiff  should,  in  addition  to  his  services  as 
manager  of  the  enterprise,  furnish  the  livestock,  wagons, 
trucks,  and  equipment  with  feed  and  oil,  the  use  of  which 
was  required  in  conducting  the  business,  and  as  full  com- 
pensation therefor,  including  his  services,  he  should  receive 
one-half  of  the  net  proceeds  derived  from  the  business, 
subject  to  the  termination  of  the  contract  at  any  time  by 
defendant;  it  being  further  expressly  provided  that  he  was 
not  a  copartner  and  had  no  interest  whatever  in  the 
assets  of  the  business  of  which  defendant  was  declared  to 
be  the  sole   proprietor.    The   contract   also   provided   that 
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plaintiff  should  execute  a  bond  to  defendant  in  the  penal 
sum  of  two  thousand  five  hundred  dollars. 

The  subject  of  the  action  was  five  head  of  horses,  two 
wagons,  two  sets  of  harness,  and  one  set  of  wagon  scales, 
all  of  which,  except  the  last-mentioned  chattel,  were,  as 
alleged  in  the  complaint,  made  the  subject  of  a  bill  of  sale 
executed  by  plaintiff  to  defendant  on  July  1,  1915,  in  lieu 
of  and  instead  of  the  bond,  provision  for  which  was  made 
in  the  contract. 

In  accordance  with  the  allegations  of  the  complaint,  the 
court  found  that  the  transfer  of  title  to  the  property  was 
in  pledge  to  secure  any  indebtedness  of  plaintiff  to  defend- 
ant and  arising  out  of  the  former's  conduct  of  the  business; 
that  on  December  31,  1915,  the  relation  existing  between  the 
parties  under  said  contract  was  terminated;  that  plain- 
tiff at  all  times  was  in  possession  of  the  property  until 
about  January  14,  1916,  when  defendant  wrongfully  took 
possession  of  the  same;  that  at  said  time  plaintiff  was  not 
indebted  to  defendant  in  any  sum  whatsoever.  No  attack 
is  made  upon  these  and  other  findings,  which  clearly  sup- 
port the  judgment. 

Conceding,  if  nothing  was  due  from  plaintiff  to  defendant, 
the  latter 's  act  in  taking  the  chattels  was  wrongful,  appel- 
lant's sole  contention  is  that  the  business  relations  of  the 
parties  was  in  the  nature  of  a  copartnership  in  that  it  was 
a  joint  adventure,  and  hence  the  action  should  have  been 
one  for  an  accounting  instead  of  a  claim  and  delivery,  cit- 
ing Dukes  v.  Kellogg,  127  Cal.  563,  [60  Pac.  44].  [1]  The 
relationship  of  the  parties  was  not  that  of  a  partnership. 
Not  only  is  such  theory  excluded  by  the  express  language 
of  the  contract,  but  under  the  terms  thereof  plaintiff  had  no 
interest  in  the  business  nor  its  assets;  nor  could  he  be  held 
liable  by  the  creditors  of  the  corporation  for  anything 
whatsoever.  He  was  merely  defendant's  employee,  whose 
compensation  was  one-half  of  the  net  proceeds  derived  from 
the  business.  In  1  Cyc,  page  407,  it  is  said:  "Under  a 
contract  whereby  a  person  is  to  have  a  share  in  the  profits 
of  a  transaction,  whether  his  remedy  may  be  assumpsit 
or  must  be  account  depends  upon  whether  he  had  any  prop- 
erty in  the  chattels,  and  so  in  the  specific  money  for  which 
they  are  sold,  or  whether  the  form  of  contract  is  only  a 
mode  of  determining  compensation  for  labor.    In  the  latter 
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case  the  remedy  is  by  an  action  of  assumpsit.**  Neverthe- 
less the  nature  of  a  transaction,  as  shown  by  the  pleadings, 
may  be  such  that,  in  ascertaining  whether  or  not  anything 
is  due,  there  must  be  an  inquiry  in  the  nature  of  an  ac- 
counting. (Butler  V.  Union  Trust  Co.,  178  Cal.  195,  [172 
Pac.  601].)  [2]  Where,  as  here,  however,  a  plaintiff  sues 
in  claim  and  delivery  for  property  pledged  as  security  for 
an  indebtedness,  alleging  that  it  has  been  paid  or  that 
nothing  is  due  thereon,  and  defendant  contents  himself  with 
a  mere  denial  thereof,  he  is  in  no  position  to  assert  that  an 
accounting  should  be  had  as  a  condition  of  plaintiff's  right 
to  recover  the  chattels.  If  an  accounting,  other  than  such 
as  was  incidental  and  necessary  to  a  determination  of  the 
issue  as  to  the  alleged  indebtedness,  was  deemed  necessary 
by  defendant,  then  it  should,  in  its  answer,  have  set  up  the 
facts  upon  which  a  demand  therefor  should  have  been  based. 
Notwithstanding  the  clear-cut  issue  joined,  the  defendant  was 
entitled  to  produce  any  evidence  tending  to  controvert  plain- 
tiff's allegation.  {Walsh  v.  McKeen,  75  Cal.  522,  [17  Pac, 
673].)  Having  this  right  and  in  the  absence  of  any  show- 
ing that  it  was  precluded  from  introducing  such  evidence, 
we  must  assume  the  inquiry  to  have  been  suflRciently  broad 
to  justify  the  court  in  the  conclusion  reached. 

In  its  answer  defendant  alleged  the  pendency  of  another 
action  for  an  accounting  of  the  affairs  of  said  parties  grow- 
ing out  of  their  relations  created  by  the  contract.  For  what 
purpose  this  allegation  was  inserted  in  the  answer  is  not 
made  to  appear.  However,  it  was  permitted  to  introduce 
a  copy  of  the  complaint  in  an  action  brought  by  plaintiff 
against  defendant  to  recover  the  sum  of  $1,327.32,  alleged 
to  be  due  him  in  part  as  his  share  of  the  net  profits  of  the 
business.  Even  if  the  pendency  of  the  suit  as  alleged 
constituted  a  defense  to  the  action,  the  proof  offered  wholly 
failed  to  sustain  the  allegation,  since  it  appears  from  the 
complaint  offered  in  evidence  the  action  therein  was  not  for 
an  accounting,  but  in  assumpsit  to  recover  money  alleged  to 
be  due  plaintiff  from  defendant. 

In  our  opinion,  the  relation  between  the  parties  did  not 
constitute  a  copartnership.  Nor,  as  a  condition  of  main- 
tainiiiir  the  action,  are  any  facts  stated  in  the  pleadincrs 
requiring,   as  in  the  case  of  a  partnership,  an  accounting 
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other  than  that  which  the  court  made  in  determining  the 
issue  as  to  indebtedness. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  eoncurred. 


[€!▼.  No.  3028.    Seeond  Appellate  District,  Division  Two. — Deeember  17, 

1919.] 

J.  W.  DRIPPS,  Appellant,  v.  THE  ALLISON'S  MINES 
COMPANY  (a  Corporation),  et  al..  Respondents. 

[1]  Mining  Law — Damage  by  TAnJNGS  to  Loweb  Culim — Right  op 
Pbiob  Upper  Locatob. — The  first  locator  on  ndning  ground  has  no 
right,  by  custom  or  otherwise,  to  allow  tailings  to  run  free  in  the 
gulch  and  render  valueless  the  mining  claims  of  subsequent  locators 
below  him. 

[2]  Id. — Cabe  Exebcised  bt  Uppeb  Locatob  Immatebial — ^Liabilitt 
FOB  Injuby. — ^Where  the  land  of  the  lower  locator  is  actually  in- 
vaded by  "tailings,"  "slickens,"  or  other  material  from  the  claim 
of  the  upper  locator,  it  makes  no  difference  how  carefoUy  the  latter 
may  have  worked  his  mine.  His  liability  does  not  depend  upon 
negligence  in  the  construction  or  use  of  his  property.  If  his  work 
in  fact  injures  the  property  of  another  he  is  none  the  less  liable, 
be  he  ever  so  cautious  or  careful  to  avoid  injurious  consequences. 

[3]  Id. — ^Liability  fbom  Stones  Bolling  fbom  Tbail. — Such  rule  re- 
specting the  liability  of  the  upper  locator  for  tailings,  etc.,  carried 
down  upon  the  claim  of  a  lower  locator  applies  with  equal  force 
to  rocks  and  boulders  caused  to  roU  down  the  steep  sides  of  a 
gulch  by  reason  of  the  construction  of  a  trail  by  the  upper  locator 
around  the  claim  of  the  lower  locator,  thereby  endangering  the  life 
of  any  person  who  might  attempt  to  work  the  claim,  and  seriously 
impair,  if  not  utterly  destroy,  its  value  for  mining  purposes. 

L4J  Id. — KiGHT  TO  Divert  Watebs — Pbiority — ^Reasonableness  of  Use 
^-Question  of  Pact  fob  Juby. — The  right  to  mine  on  public  lands 
and  the  right  to  divert  and  use  for  mining  purposes  the  waters  of 
a  stream  that  runs  wholly  through  the  publie  domain  stand  upon 
an  equal  footing,  subject  to  the  principle  qtU  prior  est  tempore, 
potior  oet  jure;  but  the  upper  locator,  though  subsequent  in  time, 
and  though,  for  that  reason,  his  is  a  subordinate  right,  may,  never- 
theless, make  reasonable  use  of  the  waters  of  the  stream,  the 
reasonableness  to  be  determined  by  the  jury  upon  the  facts  aod 
ci  re u instances  of  each  particular  case. 
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[6J  Id. — ^Location  of  Claim — Oompuance  With  Revised  Statutes — 
CoNFOBMiTT  TO  PUBLIC  SuBVET. — LocatioDs  of  mining  claims  upon 
nnBurveyed  lands,  as  well  as  those  upon  suTreyed  lands,  are  within 
the  purview  of  section  2331  of  the  United  States  Revised  Statutes. 
If  the  lands  have  been  surveyed  by  the  government,  the  location, 
in  its  exterior  limits,  mast  conform  to  the  public  survey,  if  reason- 
ably practicable;  and  if  the  land  be  unsurveyed,  the  location,  as 
reasonably  as  practicable,  must  be  rectangular  in  form,  with  east- 
and-west  and  north-and-south  boundary  lines,  and  otherwise  approxi- 
mating conformity  to  the  public  survey  system  within  the  limits  of 
practicability. 

[6]  Id. — GoNFOBMiTT  With  Pbiob  Subboundinq  Locations. — The  con- 
formity requirement  of  the  federal  statute  does  not  require  a 
placer  locator  to  conform  his  location  to  legal  subdivisions  of  the 
public  surveys  and  the  rectangular  subdivisions  thereof,  when  such 
requirement  would  compel  him  to  place  his  lines  on  other  prior 
located  claims.  It  is  not  essential  that  his  claim  conform  with 
the  United  States  system  of  public  land  surveys  when  it  is  sur- 
rounded by  prior  locations. 

[7]  Id. — Making  of  Subvet  and  Plat  —  Not  EIssential  to  Valid 
Location. — The  plat  and  survey  referred  to  in  the  provision  of 
section  2331  of  the  Revised  Statutes  that  "where  placer  claims 
cannot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall 
be  made  as  on  unsurveyed  lands,"  are  the  plat  and  survey  to  be 
made  and  filed  when  the  application  for  a  patent  is  made,  and  are 
not  essential  to  the  perfecting  of  a  valid  location. 

[8]  Id. — ^Failubb  to  Recobd  Looation  NoTicfB — Fobfeitubs  of  Claim. 
Notwithstanding  the  failure  of  a  locator  to  record  the  location 
notice  within  the  thirty  days  prescribed  by  section  1426d  of  the 
Civil  Code,  he  does  not  for  that  reason  forfeit  his  mining  claim 
or  his  possessory  right  thereto,  but  has  such  right  to  the  ground 
monumented  and  staked  by  him  as  entitles  him  to  relief  against 
any  unlawful  trespass  thereon. 

[9]  lb. — Actual  Nones  of  Possession  Undee  Claim  as  Logatob — 
SuFEBiOBiTT  OF  LOCATION. — Notwithstanding  the  failure  of  a  locator 
to  record  his  location  notice  within  the  time  prescribed  by  section 
1420d  of  the  Civil  Code,  he  acquires  not  only  a  right  of  pos- 
session which  he  does  not  forfeit  merely  because  of  his  neglect  to 
make  a  time  record,  but  a  location  that,  if  imperfect,  will,  never- 
theless, be  superior  to  any  location  on  the  same  ground  that  persons 
having  actual  notice  that  he  is  in  possession  of  such  claim,  asserting 
a  right  thereto  as  a  locator  thereof  under  the  United  States  mining 
laws,  might  subsequently  attempt  to  make. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County.    E.  T.  Zook,  Judge  Presiding.    Eeversed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Houge  &  Ilazen  for  Appellant. 
H.  P.  Bridges  for  Respondents. 

FINLAYSON,  P.  J. — Plain tiflf  sues  to  recover  damages 
for  certain  acts  of  trespass  alleged  to  have  been  committed 
by  defendants  to  the  injury  of  plaintiff's  placer  mining 
claim,  and  to  enjoin  further  continuance  of  the  acts.  At  the 
conclusion  of  plaintiff's  evidence  the  court  gave  judgment 
for  defendants  on  the  merits  without  requiring  the  intro- 
duction of  any  evidence  on  their  part.  From  this  judgment 
plaintiff  appeals. 

The  complaint  alleges  that  plaintiff  is  the  owner  of  a 
placer  mining  claim  in  Laurel  Gulch,  Los  Angeles  County, 
containing  twenty  acres,  in  the  form  of  a  parallelogram, 
eighty  by  forty  rods,  with  its  side  lines  running  northerly 
and  southerly  and  substantially  parallel  with  the  direction 
of  the  gulch  and  likewise  with  the  stream  that  flows  therein ; 
that  after  plaintiff  located  his  claim,  defendants  located  their 
mining  claim  to  the  north  of  plaintiff's  and  farther  up  the 
gulch;  that  in  working  their  mill  defendants  caused  large 
quantities  of  ** tailings"  to  be  carried  down  to  and  deposited 
upon  plaintiff's  claim,  to  a  depth  of  from  several  inches 
to  several  feet;  that  subsequent  to  plaintiff's  location  de- 
fendants constructed  a  trail  or  road  around  and  above 
plaintiff's  claim,  and  that,  by  reason  thereof,  they  have 
caused  rocks  and  boulders  to  roll  down  upon  his  claim, 
thus  making  it  dangerous  for  him  to  work  thereon;  that  a 
stream  of  water,  flowing  southerly  down  and  through  the 
gulch,  passes  through  the  claims  of  both  plaintiff  and  de- 
fendants; that  the  use  of  the  water  in  the  stream  is  neces- 
sary to  the  working  of  plaintiff's  claim;  that  by  permitting 
the  tailings  from  tlieir  mill  to  enter  into  and  flow  down  the 
stream,  defendants  have  polluted  its  waters,  so  that  it  has 
become  muddy  and  unfit  for  plaintiff's  mining  operations; 
and  that,  unless  enjoined,  the  acts  thus  complained  of  will 
compel  plaintiff  permanently  to  discontinue  working  his 
mine. 

The  court  below  found  against  each  of  these  alleged  acts 
of  trespass,  notwithstanding  there  was  ample  evidence,  un- 
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contradicted,  to  support  the  allegations  of  the  complaint 
with  regard  to  each  act  complained  of.  For  this  reason  the 
judgment  must  be  reversed,  unless,  as  contended  by  respond- 
ents, plaintiff  failed  to  prove  a  valid  mining  location,  which 
seems  to  be  the  principal  question  on  this  appeal. 

Plaintiff  and  his  witnesses  testified  that  ''tailings"  from 
defendants'  mill  accumulated  on  plaintiff's  land  along  the 
stream  the  entire  length  of  his  claim,  and  from  six  inches 
to  two  feet  in  depth;  that  large  ix)cks  and  boulders,  aggre- 
gating many  tons,  rolled  down  the  steep  sides  of  the  gulch ; 
that  this  was  caused  by  the  trail  built  and  used  by  defend- 
ants; that  it  would  cost  twenty-five  thousand  dollars  to  re- 
move the  rocks,  and  several  thousand  dollars  to  remove  the 
tailings;  that  it  is  not  practicable  to  work  plaintiff's  claim 
without  first  removing  the  rocks  and  tailings;  that  the  water 
in  the  stream  is  made  "muddy  and  riley"  by  the  tailings 
from  defendants'  mill,  and  that  this  "gums  up  the  riflBes," 
so  that  his  placer  mining  claim  cannot  be  worked  profitably. 

We  think  the  uncontradicted  evidence  amply  sufficient  to 
show  that  the  tailings  which  defendants  permitted  to  run 
down  the  gulch  rendered  plaintiff's  mining  claim — assuming, 
for  the  present,  that  his  was  a  valid  location — valueless 
for  mining  purposes — the  only  purpose  for  which  it  had  any 
value.  This  being  so,  plaintiff,  if  his  location  is  valid, 
would  be  entitled  to  relief  even  though  it  should  appear  that 
defendants'  location  was  prior  to  his.  [1]  It  is  well 
settled  that  the  first  locator  on  mining  ground  has  no  right, 
by  custom  or  otherwise,  to  allow  tailings  to  run  free  in  the 
gulch  and  render  valueless  the  mining  claims  of  subsequent 
locators  below  him.  {Lincoln  v.  Rodgers,  1  Mont.  217;  Fitz- 
Patrick  v.  Montgomery,  20  Mont  181,  [63  Am.  St.  Rep. 
622,  50  Pac.  416] ;  Esmond  v.  Chew,  15  Cal.  137 ;  Hobbs  v. 
Amador  etc,  Co,,  66  Cal.  161,  [4  Pac.  1147];  Robinson  v. 
Black  Diamond  Co.,  57  Cal.  412,  [40  Am.  Rep.  118] ;  Lind- 
Icy  on  Mines,  3d  ed.,  sec.  843.)  [2]  Where  the  land  of  the 
lower  locator  is  actually  invaded  by  "tailings,"  "slickens," 
or  other  material  from  the  claim  of  the  upper  locator,  it 
makes  no  difference  how  carefully  the  latter  may  have 
w^orked  his  mine.  His  liability  does  not  depend  upon  neg- 
ligence in  the  construction  or  use  of  his  property.  If  his 
work  in  fact  injures  the  property  of  another,  he  is  none 
the  less  liable,  be  he  ever  so  cautions  or  careful  to  avoid 
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injurious  consequences.  (nUl  v.  Smith,  27  Cal.  476;  Lavc^ 
roni  V.  MUler,  34  Cal.  231,  [91  Am.  Dec.  692] ;  Salstrom  v. 
Orleans  etc.  Co.,  153  Cal.  551,  [96  Pac.  292].)  [3]  What 
we  have  said  respecting  defendants*  liability  for  the  tailings 
carried  down  upon  plaintiff's  claim  applies  with  equal  force 
to  the  rocks  and  boulders  that  were  caused  to  roll  down  the 
steep  sides  of  the  gulch  by  reason  of  the  trail  constructed  by 
dcfendanta,  thereby  endangering  the  life  of  any  person 
who  might  attempt  to  work  the  claim,  and  seriously  impair, 
if  not  ntterly  destroy,  its  valne  for  mining  purposes.  As 
said  in  Pumpelly  v.  Oreen  Bay  Co.,  13  Wall.  166,  [20  L.  Ed. 
557) :  *' Where  real  estate  is  actually  invaded  by  super- 
induced additions  of  water,  earth,  sand,  or  other  material, 
80  as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a 
taking  within  the  meaning  of  the  constitution."  [4]  As 
to  the  water  in  the  stream,  which  plaintiff  claims  was  pol- 
luted by  the  tailings  and  debris  from  defendants'  mill,  the 
rule  whereby  the  rights  of  the  respective  parties  should  be 
determined  is  this :  The  right  to  mine  on  public  lands  and  the 
right  to  divert  and  use  for  mining  purposes  the  waters  of 
a  stream  that  runs  wholly  through  the  public  domain  stand 
upon  an  equal  footing,  subject  to  the  principle  qui  prior  est 
tempore,  potior  est  jure.  Some  deterioration  in  the  quality 
of  the  water  necessarily  results  from  carrying  on  mining 
operations  on  a  running  stream.  A  prior  locator  cannot 
insist  that  the  stream  above  him  shall  not  be  used  by  sub- 
sequent locator  or  appropriators  for  mining  purposes,  and 
that  the  water  shall  flow  to  his  claim  in  a  state  of  absolute 
purity.  While  the  subsequent  locator  will  not  be  permitted 
so  to  conduct  his  operations  as  to  unreasonably  interfere 
with  the  fair  enjoyment  of  the  stream  by  the  prior  locator, 
or  to  destroy  or  substantially  injure  the  latter's  superior 
rights  as  a  prior  locator,  nevertheless,  the  law  recognizes 
the  necessity  for  some  deterioration,  which,  within  reason- 
able limits,  is  dam/mim  absque  injuria.  Any  other  nile 
might  involve  an  absolute  prohibition  of  the  use  of  all  the 
water  of  a  stream  above  a  prior  location  in  order  to  preserve 
the  quality  of  a  small  portion  taken  therefrom.  The  rea- 
sonableness of  the  use  is  a  question  for  the  jury,  to  be  deter- 
mined by  them  upon  the  facts  and  cireumstanoes  of  each 
particular  case.  The  essence  of  the  mlo  )•<  tersely  expn'<!  »'fl 
in  the  homely  maxim  of  the  early  miners'  law,  **Live  and  let 
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live.*'  {Esmond  v.  Chew,  supra;  Bear  River  etc,  Co.  v. 
New  York  M.  Co.,  8  Cal.  327,  [68  Am.  Dec.  325] ;  HUl  v. 
King,  8  Cal.  336;  Ilill  v.  Smith,  supra]  Provoll  v.  Bailey, 
62  Or.  58,  [121  Pac.  961] ;  Atchison  v.  Peterson,  20  Wall. 
507,  [22  L.  Ed.  414,  see,  also,  Rose's  U.  S.  Notes] ;  Arizona 
Copper  Co.  v.  Gillespie,  12  Ariz.  190,  [100  Pac.  465]  :  af- 
firmed, 230  U.  S.  46,  [57  L.  Ed.  1384,  33  Sup.  Ct.  Rep. 
1004] ;  Lindley  on  Mines,  3d  ed.,  sec.  841.)  In  this  state 
the  location  and  possession  of  a  mining  claim  draws  to  itself 
the  right  to  a  reasonable  use,  for  mining  purposes,  of  the 
waters  of  a  stream  flowing  through  the  claim.  Parties  hold- 
ing possessory  rights  in  separate  parcels  of  land,  title  being 
in  the  United  States,  have  the  rights  of  riparian  owners 
in  the  waters  of  any  stream  flowing  naturally  over  both 
parcels.  A  locator  on  public  lands  with  a  view  of  appi'o- 
priation  becomes  the  absolute  owner  against  everyone  but 
the  government,  and  is  entitled  to  all  the  incidents  which 
appertain  to  the  soil  except  rights  antecedently  acquired. 
As  between  locators  of  mining  claims  on  a  stream  flowing 
through  the  public  domain,  the  rule,  qui  prior  est  tempore, 
potior  est  jure,  is  applicable.  {Leigh  v.  Independent  Ditch 
Co.,  8  Cal.  323 ;  Crandall  v.  Woods,  8  Cal.  136)  ;  hut  the 
upper  locator,  though  subsequent  in  time,  and  though,  for 
that  reason,  his  is  a  subordinate  right,  ma3''  nevertheless 
make  reasonable  use  of  the  waters  of  the  stream,  the  rea- 
sonableness to  be  determined  by  the  jury  upon  the  facts  and 
circumstances  of  each  particular  case. 

We  think  the  evidence  amply  sufficient  to  support  the 
allesration  as  to  the  injurious  invasion  of  plaintiffs  claim 
by  the  tailings  from  defendants'  mill,  the  pollution  of  the 
stream  thereby,  and  the  injurious  effects  of  the  rocks  that 
wore  caused  to  roll  down  on  plaint ifl's  claim  by  reason  of 
the  construction  of  defendants'  mountain  trail,  and  that, 
as  to  these  acts  of  alleged  trespa.*®.  the  findings  should  have 
been  in  plaintiff 's  favor.  We  think,  therefore,  that  the 
court  erred  in  finding  against  plaintiff's  allegations  respeot- 
ing  the  acts  of  trespass,  and  that  such  error  is  cause  for 
reversal,  unless,  as  claimed  by  respondents,  plaintiff  has  tio 
valid  mining  claim. 

Respondents,  ignoring  the  points  specifically  urged  by  ap- 
pollnrt  as  grounds  for  reversal,  have  pivoted  their  \vhol»'  case 
on  this  appeal  upon  the  one  question:  Was  plaintiff's  loca- 
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tion  a  valid  mining  location  f  Their  contention  that  plain- 
tiff has  no  right  or  title  to  the  land  which  he  claims  has 
been  injured  hy  defendants'  acts  is  grounded  on  two  propo- 
sitions: (1)  That  plaintiff  did  not  locate  his  claim  in  con- 
formit}'  with  the  United  States  system  of  public  land  sur- 
veys; and  (2)  That  his  location  notice  was  not  recorded  in 
the  county  recorder's  office  within  thirty  days  after  its 
posting,  as  required  by  section  1426d  of  our  Civil  Code. 

[5]  Section  2331  of  the  Revised  Statutes,  [6  Fed.  Stats. 
Ann.,  2d  ed.,  p.  579;  U.  S.  Comp  Stats.,  sec.  4630],  pro- 
vides that  ''all  placer  mining  claims  .  .  .  shall  conform  as 
near  as  practicable  with  the  United  States  system  of  public 
land  surveys  and  the  rectangular  subdivisions  of  such  sur- 
veys." It  is  the  policy  of  the  government  to  have  mining 
locations  in  compact  form.  No  shoestring  claim  will  re- 
ceive the  government's  sanction.  Locations  upon  unsurveyed 
lands,  aK  well  as  those  upon  surveyed  lands,  are  within 
the  per  view  of  the  statute.  If  the  lands  have  been  sur- 
vej'cd  by  the  government,  the  locatim,  in  its  exterior 
limits,  must  conform  to  the  public  survey,  if  reasonably 
practicable;  if  the  land  be  unsurveyed,  the  location,  as 
reasonably  as  practicable,  must  be  rectangular  in  form, 
with  east-and-west  and  north-and-south  boundary  lines, 
and  otherwise  approximating  conformity  to  the  public  sur- 
vey system  within  the  limits  of  practicability.  (Wood  Placer 
M.  Co,,  32  Land  Dec.  364 ;  Snow  Flake  Placer,  37  Land  Dec. 
250.)  The  evidence  does  not  disclose  whether  the  land 
was  publicly  surveyed  land  or  not.  During  the  trial  coun- 
sel for  defendants  sought  to  evoke  from  plaintiff's  counsel 
an  admission  that  the  land  had  been  surveyed,  but  the 
latter  warily  evaded  making  any  such  admission.  If  the 
land  was  not  publicly  surveyed  land,  we  are  not  prepared  to 
say  that  the  location  did  not  conform  to  the  United  States 
system  of  public  land  surveys  to  the  extent  required  by  the 
statute  where  the  land  is  unsurveyed.  In  monumenting  and 
staking  his  claim,  plaintiff  evidently  endeavored  to  locate  a 
piece  of  land  that  should  include  the  exact  twenty-acre  unit 
of  location  permitted  by  Congress,  and  be  rectangular  in 
form,  with  side  lines  eighty  rods  in  length,  running  north 
and  south,  and  ond  lines  forty  rods  in  length,  extending  east 
and  west.  But  regardless  of  this,  there  is  one  complete  an- 
swer to   defendants'  objection,  and  that  is  the  fact  that, 
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according  to  the  admission  of  the  pleadings,  plaintiff's  lo- 
cation was  surrounded  on  all  sides  by  prior  claims.  It  is  al- 
leged in  the  complaint,  and  not  denied  by  the  answer,  that 
**at  all  times  herein  mentioned'' — and  that,  according  to 
paragraph  VIII  of  the  complaint,  includes  the  time  when, 
in  August,  1913,  plaintiff  '*  established  himself  upon  his 
claim — defendants  **have  been  the  owners  of,  interested  in 
.  .  .  and  in  possession  and  control  of  certain  real  property 
and  mining  claims  adjoining  the  above  described  mining 
claim  of  plaintiff  on  the  northerly,  easterly,  southerly  and 
westerly  sides  thereof.'*  This,  we  think,  is  tantamount  to 
an  allegation,  admitted  by  the  answer,  that,  at  the  time 
when  plaintiff  located  his  claim,  it  was  surrounded  on  all 
sides  by  prior  claims.  [6]  The  conformity  requirement  of 
the  federal  statute  does  not  require  a  placer  locator  to  con- 
form his  location  to  legal  subdivisions  of  the  public  sur- 
veys and  the  rectangular  subdivisions  thereof,  when  such  re- 
quirement would  compel  him  to  place  his  lines  on  other  prior 
located  claims.  It  is  not,  therefore,  essential  that  his  claim 
conform  with  the  United  States  system  of  public  land  sur- 
veys when  it  is  surrounded  by  prior  locations.  Conformity 
with  the  United  States  public  survey  system  would  not  be 
reasonably  practicable  in  the  location  of  public  land  thus 
surrounded  by  prior  claims;  and  whether  the  claim  be  on 
surveyed  or  unsurveyed  lands,  if  it  be  surrounded  by  such 
prior  claims  its  boundaries  may  confoi*m  thereto  regardless 
of  the  irregularity  of  the  form  thus  produced.  {Snow 
Flake  Pldcer,  supra;  Lindley  on  Mines,  3d  ed.,  sec.  448.) 

[7]  Because  section  2331  of  the  Revised  Statutes  says 
that  ''where  placer  claims  cannot  be  conformed  to  legal 
subdivisions,  survey  and  plat  shall  be  made  as  on  unsur- 
veyed lands,"  respondents  insist  that  plaintiff's  claim  is 
invalid  because  he  never  caused  his  land  to  be  surveyed  or 
a  plat  to  be  made.  But  the  plat  and  survey  referred  to 
by  the  section  invoked  by  respondents  are  the  plat  and  sur- 
vey to  be  made  and  filed  when  the  application  for  a  patent 
is  made,  and  are  not  an  essential  to  the  perfecting  of  a 
valid  location.  (White  v.  Lee,  78  Cal.  596,  [12  Am.  St. 
Rep.  115,  21  Pac.  363].) 

[8]  Plaintiff  monumented  and  staked  his  claim  and 
posted  his  location  notice  on  August  5,  1913.  His  first  no- 
tice, recorded  September  30,  1913,  did  not  correctly  describe 
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his  clidiii;  80,  on  the  same  day  that  he  posted  his  first  notice, 
August  5,  1913,  he  posted  another  notice,  but  failed  to  record 
this  second  notice  until  July  16,  1915.  Because  neither 
notice  was  recorded  within  thirty  days  after  it  was  posted, 
as  required  by  section  1426d  of  the  Civil  Code,  respondents 
contend  that  plaintiflF  never  acquired  any  valid  mining  claim, 
and  that,  therefore,  it  is  of  no  consequence  that  the  court, 
contrary  to  the  evidence,  found  against  plaintiff's  allegations 
respecting  defendants'  acts  of  trespass. 

The  code  does  not  visit  a  locator  with  forfeiture  as  a  con- 
sequence of  his  failure  to  record  his  location  notice  in  time. 
No  such  dire  result  follows  his  neglect.  Though  Congress 
has  recognized  the  right  of  states  to  pass  statutes,  and  of 
mining  districts  to  adopt  regulations,  requiring  the  record- 
ing of  location  notices,  Congress  itself  has  not  made  the  re- 
cording of  the  notice  an  essential  prerequisite  to  a  valid 
mining  claim.  So  far  as  the  steps  required  by  Congress  are 
concerned,  a  location  right  accrues  by  virtue  of  the  pre- 
requisite acts  of  discovery,  prior  possession,  and  marking 
boundaries.  If  the  recording  of  the  location  notice  be  a  nec- 
essary ste]>  to  perfecting  a  valid  mining  claim,  its  necessity 
must  be  found  clearly  expressed  in  the  state  statute. 
{Haws  V.  Victoria  Copper  M.  Co.,  160  U.  S.  303,  [40  L.  Ed. 
436,  16  Sup.  Ct.  Rep.  282,  see,  also,  Rose's  U.  S.  Notes] ; 
Ford  V.  Campbell,  29  Nev.  578,  [92  Pac.  206].)  That  plain- 
tiff's  failure  to  record  his  notice  within  the  time  prescribed 
by  the  code  did  not  work  a  forfeiture  of  his  claim,  there 
being  no  such  penalty  affixed  by  the  statute,  is  settled  by 
the  decisions  of  the  supreme  court  of  this  and  other  states, 
as  well  as  by  the  decisions  of  the  federal  courts.  {Emerson 
V.  Mc^Vhirt'er,  133  Cal.  510,  [65  Pac.  1036] ;  Stock  v.  Plunks 
etf  181  Cal.  193,  [183  Pac.  657].  See,  also,  Zerres  v. 
Vanina,  134  Fed.  610;  Last  CJiance  if.  Co,  v.  Bunker  Hill 
M.  Co.,  131  Fed.  579,  586,  [66  C.  C.  A.  299]  ;  Sturtevwnt  v. 
Vogel,  167  Fed.  448,  [93  C.  C.  A.  84]  ;  Ford  v.  Campbell, 
sujyra;  Gihpon  v.  fljvl  32  Nev.  360,  [108  Pac.  759]  ;  Strepey 
V.  Stark,  7  Colo.  614,  [5  Pac.  111].)  It  must  be  held,  there- 
fore, that,  notwithstanding  his  failure  to  record  the  location 
notice  within  the  time  prescribed  by  the  code,  plaintiff  did 
not,  for  that  reason,  forfeit  his  niininyr  olnim  or  his  posses- 
sory right  thereto,  and  that  he  has  such  title  to  the  ground 
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monumented  and  staked  by  him  as  entitles  him  to  relief 
against  any  unlawful  trespass  thereon. 

[9]  Under  the  evidence  adduced  at  the  trial,  plaintiff 's 
right  to  such  water  from  the  stream  as  may  be  reasonably 
necessary  for  his  mining  purposes  is  superior  to  any  right 
that  defendants  may  assert  thereto.  There  was  evidence  to 
show  that,  from  the  time  plaintiff  made  his  location,  defend- 
ants had  actual  notice  that  he  was  in  possession  of  his  claim, 
asserting  a  right  thereto  as  a  locator  thereof  under  the 
United  States  mining  laws.  Under  two  recent  decisions — 
one  by  the  highest  federal  tribunal  and  the  other  by  the 
supreme  court  of  this  state — ^it  must  be  held  that,  notwith- 
standing plaintiff's  failure  to  record  his  location  notice 
within  the  time  prescribed  by  the  code,  he  acquired,  not 
only  a  right  of  possession  which  he  did  not  forfeit  merely 
because  of  his  neglect  to  make  a  timely  record,  but  a  location 
that,  if  imperfect,  would,  nevertheless,  be  superior  to  any 
location  on  the  same  ground  that  defendants  might  sub- 
sequently have  attempted  to  make.  {Stock  v.  Plunkeit, 
supra;  Butte  etc,  Co,  v.  Clark  etc.  Co.,  249  U.  S.  12,  [63 
L.  Ed.  447,  39  Sup.  Ct.  Rep.  231].)  We  think  that  if  plain- 
tiff's location  would  be  superior  to  any  that  defendants 
subsequently  might  have  attempted  to  make  on  the  ground 
monumented  and  staked  by  him,  his  right  to  such  water 
from  the  stream  as  may  be  reasonably  necessary  for  benefi- 
cial use  on  his  claim  would  be  superior  to  any  right  in  de- 
fendants to  u?e  the  water  upon  their  subsequently  located 
mining  claims  on  that  part  of  the  public  domain  that  lies 
farther   up  the  gulch. 

We  are  satisfied  that  plaintiff's  evidence  was  sufficient  to 
make  out  a  prima  facie  case  entitling  him  to  relief.  It  is 
quite  possible,  however,  that,  on  the  retrial  of  the  case,  de- 
fendants, who,  at  the  last  trial,  were  not  required  by  the 
court  to  adduce  any  evidence  whatever,  may  mako  a  sliowint^ 
that  will  present  the  case  in  entirely  new  and  different 
aspects. 

Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[CiT.  Xo.  3255.    Second  Appellate  XHstriet,  Diyison  One. — ^December  18, 

1919.] 

W.  E.  niNSHAW  et  al.,  Petitioners,  v.  THE  SUPEBIOB 
COURT  OP  LOS  ANGELES  COUNTY,  Respondent 

[1]  Eminent  Domain — Issues — ^Verdict  —  Damages  —  Necessity  fob 
FiTBTUEB  Findings. — In  an  eminent  domain  proceeding,  the  ver- 
dict of  a  jury  as  to  the  value  of  the  land  sought  to  be  taken  does 
not  constitute  a  decision  of  the  case,  but  the  court  is  required, 
under  section  1241  of  the  Code  of  Civil  Procedure,  to  determine 
the  fact  that  there  exists  the  necessity  for  subjecting  the  property 
to  the  public  use,  regardless  of  whether  the  answer  of  the  defend- 
ants contains  a  denial  of  such  allegation  of  the  complaint. 

PROCEEDING  in  Prohibition  to  prevent  the  Superior 
Court  of  Los  Angeles  County,  and  Paul  J.  MeCormiek, 
Judge  thereof,  from  hearing  and  deciding  a  motion  for  a 
new  trial.    Peremptory  writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A.  Enight  for  Petitioners. 

A.  J.  Hill,  County  Counsel,  Vincent  Morgan  and  Wm.  W. 
Clary  for  Respondent. 

THE  COURT.— Prohibition.  Petitioners  here  were  de- 
fendants  in  a  certain  action  brought  in  the  superior  court  by 
the  Los  Angeles  County  Flood  Control  District,  That  action 
was  prosecuted  to  secure,  by  condemnation,  certain  lands  for 
the  uses  of  said  district  in  the  carrying  out  of  the  purposes 
described  in  the  statute  under  which  such  district  was  organ- 
ized. The  complaint  in  the  action  set  forth  the  different 
steps  and  proceedings  had  and  taken  by  the  board  of  super- 
visors preliminary  to  the  commencement  of  the  suit,  and 
showed  that  the  public  use  and  necessity  demanded  that 
the  property  described  be  acquired  by  the  there  plaintiff. 
None  of  these  petitioners  made  any  denial  as  to  the  issues 
tendered  by  these  preliminary  allegations  of  the  complaint; 
they  did  take  issue  as  to  the  value  of  the  land  sought  to 
be  taken,  and  this  issue  was  submitted  to  a  jury,  which  re- 
turned a  verdict  thereon.    Plaintiff  was  dissatisfied  with  the 
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finding  made  by  the  jury  and  within  ten  days  after  verdict 
served  its  notice  of  intention  to  move  for  a  new  trial,  which 
motion  was  not  brought  on  for  hearing  until  after  ninety 
days  had  expired  subsequent  to  the  entry  of  the  verdict. 
When  the  motion  came  on  for  hearing,  petitioners  here, 
defendants  in  that  case,  objected  to  any  consideration  of  the 
motion  on  the  ground  that  such  a  motion  was  required  to  be 
disposed  of  within  ninety  days  after  the  verdict  of  the  jury, 
and  that  no  authority  resided  in  the  court  to  act  upon  the 
same.  This  contention  was  made  agreeable  to  the  provisions 
of  section  660  of  the  Code  of  Civil  Procedure.  However, 
at  the  time  the  first  notice  was  given,  no  findings  had  been 
made  in  the  action  by  the  trial  judge;  but  findings  were 
subsequently  made  and  thereafter  a  new  notice  of  intention 
to  move  for  a  new  trial  was  served  and  filed  by  the  plaintiff 
thore  and  the  motion  came  on  for  hearing  on  the  first  day 
of  December,  1919.  The  defendants,  these  petitioners,  then 
objected  that  the  court  had  not  jurisdiction  to  rule  upon  the 
motion,  basing  the  contention  upon  the  same  provisions  of 
the  section  cited.  The  court,  according  to  the  petition  here, 
heard  the  motion,  took  the  same  under  advisement,  and,  as 
here  alleged,  ''persists  in  entertaining  said  motion,  and 
threatens  to,  and  will  unless  restrained  and  prohibited  from 
so  doing,  consider  and  grant  a  new  trial  in  said  cause." 
Under  this  situation,  the  objecting  defendants  petitioned  this 
court  for  a  writ  of  prohibition.  A  preliminary  writ  was 
issued  and  hearing  has  been  had.  It  is  admitted  by  peti- 
tioners that,  if  it  was  the  duty  of  the  superior  court  to  make 
further  findings  of  fact  supplementing  the  verdict  of  the 
jury,  then  the  second  motion  for  a  new  trial,  as  noticed,  was 
in  time  and  the  court  had  jurisdiction  to  consider  and 
determine  it.  [1]  The  contention  that  the  verdict  of  the 
jury  constituted  the  decision  after  ** trial,"  within  the  mean- 
ing of  section  659  of  the  Code  of  Civil  Procedure,  rests 
upon  the  showing  that,  as  petitioners  did  not  controvert,  by 
answer,  any  of  the  allegations  of  the  complaint  of  respond- 
ent, except  to  raise  the  issue  as  to  the  amount  of  damages, 
all  facts  alleged,  and  not  controverted,  would  be  conclusively 
presumed  to  exist  without  proof,  and  hence  require  no  find- 
ing. After  a  very  careful  consideration  of  the  argument, 
we  are  not  prepared  to  agree  with  petitioners  that,  in  the 
action  of  eminent  domain,  the  trial  court  has  no  function 
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to  make  findings  where  the  only  disputed  issue  is  submitted 
to  a  jury.  We  think  that,  under  the  provisions  of  section 
1241  of  the  Code  of  Civil  Procedure,  the  court  was  required 
to  determine  the  fact  that  there  existed  the  necessity  for  sub- 
jecting the  property  to  the  public  use  sought,  and  that  a 
judgment  of  condemnation  alone  would  not  immediately 
follow  upon  return  of  a  verdict  by  the  jury,  by  which  ver- 
dict the  damages  to  the  defendants  were  assessed.  If  we  are 
correct  in  this  assumption,  the  case  immediately  falls  within 
the  decision  made  in  San  Joaquin  &  Kings  River  Canal 
&  Irr.  Co.  V.  Stevinson,  30  Cal.  App.  405,  [158  Pac.  768]. 
That  case  is  quite  full  in  its  review  of  the  preceding  de- 
cisions referring  to  the  commencement  of  the  time  within 
which  notice  of  intention  to  move  for  a  new  trial  may  be 
given.  It  plainly  holds  that  in  a  condemnation  case  the 
verdict  of  a  jury  upon  a  single  issue  alone  does  not  con- 
stitute a  decision  of  the  case.  It  is  true  that  it  does  not 
clearly  appear  that  there  was  in  that  action  no  denial  as 
to  the  necessity  for  the  taking  of  the  property.  But,  as 
we  have  indicated,  we  are  of  the  opinion  that  in  the  pro- 
ceeding of  eminent  domain  it  is  the  duty  of  the  court  to 
make  its  decision  upon  the  matter  adverted  to,  regardless  of 
whether  an  answer  contains  allegations  controverting  those 
issues  alleged  in  the  complaint.  Having  reached  that  con- 
clusion, we  need  not  give  particular  attention  to  those  facts 
aflFecting  some  of  the  petitioners  only,  where  the  court  made 
findings  regarding  certain  lien  interests  which  were  con- 
ceded to  exist  against  the  real  property. 

Prom  the  conclusions  expressed,  peremptory  writ  should 
be  denied  and  this  proceeding  dismissed.    It  is  so  ordered. 
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[Grim.  No.  850.    Pint  Appellate  Distriet,  Division  Two. — December  18, 

1919.] 

THE     PEOPLE,     EeBpondent,     v.     CHRIS     EVANOPF, 

Appellant. 

[1]  CBiiaMAL  Law — Laboeny — Pleading. — ^It  is  not  necessarj  in  an 
indictment  for  larceny  to  set  forth  in  detail  tbe  evidence  bj  which 
the  larceny  ia  to  be  proved. 

[2]  Id. — SumcixKGY  of  Indictment. — ^Where  an  indictment  la  in  two 
counts,  the  first  for  obtaining  money  under  false  pretenses,  in 
which  the  false  pretenses  are  alleged  in  detail,  and  the  second  for 
grand  larceny,  the  latter  count  being  In  the  ordinary  form  of  an 
indictment  for  grand  larceny,  the  charge  of  larceny  in  the  indict- 
ment is  sufficient  without  the  addition  of  the  clause  "that  the 
allegations  in  both  the  first  and  second  counts  of  this  indict roont 
oonstitute  different  statements  of  the  same  offense  and  relate  to 
the  same  acts,  transactions,  and  offenses,"  and  such  a  reference 
from  one  count  to  the  other  does  not  incorporate  the  allegations 
of  the  first  count  in  the  second. 

[3]  Id. — SuTFiasNOY  of  Each  Count. — ^Material  allegations  must  be 
made  in  every  count  of  an  indictment  so  that  the  defendant  shall 
be  charged  with  the  distinct  offense  to  which  that  count  relates. 

[4]  Id. — Sufpicienct  of  Indictment — Test. — The  test  of  the  suffi- 
ciency of  an  indictment  is  that  it  alleges  acts  and  facts  which 
constitute  the  offense,  and  is  direct  and  certain  as  to  the  party 
and  the  particular  offense  charged. 

[6]  Id. — ^Effect  of  Statement  of  Circumbtances. — ^Where  the  indict- 
ment sufficiently  charges  the  defendant  with  the  crime,  it  is  not 
impaired  by  the  subsequent  statement  therein  of  the  facts  or 
circumstances  under  which  it  was  committed,  unless  such  statement 
of  itself  constitutes  a  negation  of  the  crime. 

[6]  Id. — ^Vaiuange — When  Material. — ^Where  the  acquittal  of  the 
defendant  under  the  indictment  would  be  no  bar  to  the  further 
prosecution  of  the  offense,  a  variance  between  the  allegations  in 
the  indictment  and  the  evidence  would  be  material,  but  where  the 
discrepancy  does  not  affect  the  validity  of  the  indictment  or  preju- 
dice the  substantial  rights  of  the  defendant  in  his  defense,  the 
variance  is  immateriaL 

[7]  Id. — Construction  of  Code— Charoinq  op  DiprERENT  Offenses. — 
Section  954  of  the  Penal  Code  permits  the  charging  of  different 
offenses  in  different  counts  of  the  same  indictment,  where  the 
different  offenses  all  relate  to  the  same  act,  transaction,  or  event. 

2.     Form  and  sufficiency  of  indictments,  note,  3  Am.  St.  Bep.  279. 
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[8]  Td. — Obtaikino  PRnpERTY  Through  Twck  or  Device — Larceny. — 
Whore  thp  posscRsion  of  personal  property  has  been  obtained  through 
trick  or  device,  with  the  intent,  at  the  time  the  party  receives  it, 
to  convert  the  same  to  hia  own  use,  and  the  owner  of  the  property 
parts  merely  with  the  possession  and  not  with  the  title,  the  offense 
is  larceny. 

[9]  Id. — Exhibition  of  Machine  —  Fai^b  Representations  With 
Krference  to  —  Other  False  Representations  No  Defense. — 
Where  the  defendant  charged  with  the  crime  of  grand  larceny  ob- 
tained the  money  of  the  complaining  witness  by  means  of  a 
mechanical  device  so  const nicted  that  when  blank  paper  was  in- 
serted in  one  portion,  the  machine  first  gave  forth  sounds  of 
electric  sparking  and  whirling  of  wheels,  and  then  ground  out 
genuine  dollar  bills,  the  blank  paper  being  eoiled  inside  the 
machine,  which  he  exhibited,  and  by  representations  in  regard 
thereto,  it  is  no  defense  that  he  may  have  made  other  false  repre- 
sentations to  the  complaining  witness  by  which  he  may  have  estab- 
lished a  more  or  less  confidential  relationship  with  him. 

[10]  Id. — Ultimate  Fact — Pleading — ^Defense — ETvidence. — In  such 
ease,  the  ultimate  and  issuable  fact  is  the  taking  of  the  money 
of  the  prosecuting  witness,  and  if  the  defendant  is  guilty,  he  is 
not  deceived  in  the  necessity  for  his  preparation  for  defense  by 
reason  of  the  failure  of  the  indictment  to  set  forth  the  means  by 
which  the  offense  was  committed|  in  view  of  the  use  of  the  macbiue 
which,  together  with  a  number  of  new  one-dollar  bills  and  parts 
for  the  manufacture  of  a  similar  machine,  was  found  in  his  pos- 
•ession  at  the  time  of  his  arrest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Dunne, 
Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nathan  C.  Coghlan  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-Qeiioral,  for  Respondent. 

THE  COTJRT.— The  defendant's  conviction  of  grand 
larceny  rests  on  evidence  that  by  the  execution  of  a  com- 

8.  Distinction  between  larceny  and  obtaining  property  by  false 
pretensos,  note,  2  Ann.  Cas.  1010. 

Larceny  by  obtaining  money  by  trick,  note,  1  Ii*  B.  A.  (K.  S.)  862, 
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plicated  monhanical  contrivance  so  constructed  that  when 
blank  paper  was  inserted  in  one  portion,  the  machine  first 
gave  forth  sounds  of  electric  sparking  and  whirling  of 
wheels,  and  then  ground  out  genuine  dollar  bills,  the  blank 
paper  being  coiled  inside  the  machine,  he  induced  the  com- 
phiining  witness  to  deliver  to  him  one  thousand  five  hundred 
dollars,  which  the  complaining  witness  drew  from  the  bank. 
The  money  was  given  to  the  defendant  on  the  representa- 
tion that  he  was  going  to  Chicago  and  possibly  to  New  York 
to  Ihiv  the  required  paper  to  print  more  money.  The  de- 
fendant left  the  machine  with  the  complaining  witness  and 
warned  him  against  using  it,  saying,  ''Don't  touch  the  ma- 
chine until  I  come  back,  because  it  is  liable  to  explode." 
After  his  arrest,  the  defendant,  being  asked  whether  he  took 
the  money  from  the  complaining  witness,  replied  to  the 
arresting  officer:  "I  will  give  him  back  all  his  money  and 
more  too  if  he  helps  me  out,  and  you  help  me,  too." 

The  indictment  under  section  ^54  of  the  Penal  Code  was 
in  two  counts,  the  first  for  obtaining  money  under  false 
pretenses  and  the  second  for  grand  larceny.  The  false  pre- 
tences alleged  to  support  the  first  count  were  that  the  de- 
fendant had  represented  to  the  complaining  witness  that  he 
was  an  artist  employed  at  a  salary  of  $75  per  week,  and 
that  ho  had  entered  into  negotiations  with  a  French  com- 
pany for  artistic  w^ork  for  which  he  was  to  receive  four 
hundrcni  thousand  dollars,  and  that  these  representations 
were  false,  but  the  complaining  witness,  believing  them  to 
be  true,  did  then  and  there,  to  wit,  on  the  5th  of  December, 
1917,  in  the  city  of  San  Francisco,  deliver  to  the  defendant 
the  sum  of  one  thousand  five  hundred  dollars  in  lawful 
money  of  the  United  States.  The  second  count  was  in  the 
ordinary  form  of  an  indictment  for  grand  larceny  of  one 
thousand  ^Ye  hundred  dollars  belonging  to  the  complaining 
witness  on  the  fifth  day  of  December,  1917,  at  the  city  and 
county  of  San  Francisco.  Following  the  suggestion  con- 
tained in  People  v.  MUes,  19  Cal.  App.  223,  [125  Pac.  250], 
there  was  added  to  the  second  count  the  following  statement : 
"that  the  allegations  in  both  the  first  and  second  counts  of 
this  indictment  constitute  different  statements  of  the  same 
ofTense  and  relate  to  the  same  acts,  transactions  and  of- 
fences." 
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The  evidence  did  not  support  the  allegations  contained  in 
the  first  count  on  the  charge  of  obtaining  money  under  false 
pretenses  and  the  defendant  was  acquitted  on  that  count. 
Objection  was  made  to  the  introduction  of  the  mechanical 
device  in  evidence  and  to  statements  made  by  the  defendant 
to  the  complaining  witness  in  regard  thereto.  It  is  argued 
that  there  is  a  fatal  variance  between  the  allegations  in  the 
indictment  and  the  evidence  upon  which  the  conviction  was 
based.  If  the  first  count  only  had  been  contained  in  the 
indictment  and  no  evidence  had  been  introduced  upon  the 
subject  of  the  particular  false  representations  alleged  to 
have  been  made  and  the  defendant  had  been  convicted  of 
obtaining  money  by  false  pretenses,  upon  the  evidence  in 
this  case  the  conviction  could  not  stand.  On  the  other  hand, 
if  the  second  count  alone  had  been  in  the  indictment,  except 
for  the  quoted  addition,  both  the  indictment  and  the  evi- 
dence would  have  supported  the  conviction  on  the  charge  of 
grand  larceny.  The  record  leaves  no  doubt  as  to  the  guilt 
of  the  defendant  of  the  crime  for  which  he  was  convicted. 
There  is  one  question  presented  by  the  appeal — whether  the 
addition  of  the  quoted  clause  limited  the  state  in  introducing 
evidence  upon  the  charge  of  grand  larceny  to  the  particular 
allegations  contained  in  the  first  count. 

[1]  It  is  fundamental  that  superfluity  does  not  vitiate 
and  that  it  is  not  necessary  in  an  indictment  for  larceny 
to  set  forth  in  detail  the  evidence  by  which  the  larceny  is  to 
be  proved.  [2]  Tlie  charge  of  larceny  in  the  indictment 
was  sufficient  without  the  addition  of  the  quoted  clause. 
(People  V.  Browti,  27  Cal.  500;  People  v.  Ooggins,  80  CaL 
229,  [22  Pac.  206] ;  People  v.  Savercool,  81  Cal.  650,  [22 
Pac.  856].)  Not  only  was  it  not  necessary  to  allege  the  evi- 
dentiary facts  to  support  the  charge  of  larceny,  but  they 
were  not  alleged  in  the  second  count  by  virtue  of  the 
quoted  clause.  Such  a  reference  from  one  count  to  the  other 
does  not  incorporate  the  allegations  of  the  first  count  in  the 
second.  [3]  Material  allegations  must  be  made  in  every 
count,  so  that  the  defendant  shall  be  charged  with  the  dis- 
tinct offense  to  which  that  count  relates.  (People  v.  Ellen- 
wood,  119  Cal.  166,  [51  Pac.  553].)  [4]  The  test  of  the 
sufficiency  of  the  indictment  is  that  it  alleges  acts  and  facts 
which  constitute  the  offense,  and  is  direct  and  certain  as 
to  the  party  and  the  particular  offense  charged.     (People  v. 
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Beatty,  14  Cal.  566;  People  v.  Fowler,  88  Cal.  136,  [25  Pac. 
1110];  People  V.  O'Brien,  96  Cal.  171,  [31  Pac.  45].) 
[6]  Where  the  indictment  sufficiently  charges  the  defend- 
ant with  the  crime,  it  is  not  impaired  by  the  subsequent 
statement  therein  of  the  facts  or  circumstances  under  which 
it  was  committed,  unless  such  statement  of  itself  constitutes 
a  negation  of  the  crime.  (People  v.  Boss,  134  Cal.  256,  [66 
Pac.  229;  People  v.  Handley,  100  Cal.  370,  [34  Pac.  853] ; 
People  V.  Newton,  11  Cal.  App.  762,  [106  Pac.  247].)  [6] 
Where  the  acquittal  of  the  defendant  under  the  indictment 
would  be  no  bar  to  the  further  prosecution  of  the  offense, 
a  variance  would  be  material,  but  where  the  discrepancy  does 
not  affect  the  validity  of  the  indictment  or  prejudice  the 
substantial  rights  of  the  defendant  in  his  defense,  the  var- 
iance is  immaterial.  (People  v.  Arras,  89  Cal.  223,  [26  Pac. 
766].)  [7]  Section  954  of  the  Penal  Code  permits  the 
charging  of  different  offenses  in  different  counts  of  the 
same  indictment,  where  the  different  offenses  all  relate  to 
the  same  act,  transaction,  or  event.  (People  v.  Miles.  19 
Cal.  App.  228,  [125  Pac.  250].)  The  offense  charged  in  the 
first  count  in  this  case  was  that  of  obtaining  money  under 
false  pretenses.  The  act,  transaction,  and  event  was  that 
of  obtaining  the  money,  not  the  particular  false  pretenses  by 
which  it  was  obtained.  The  offense  was  not  the  lie,  but  the 
taking  of  the  money  of  the  complaining  witness  by  fraud. 
Under  the  second  count  the  offense  charged  was  grand 
larceny.  The  act,  transaction,  and  event  was  the  taking 
of  the  money  of  the  complaining  witness  without  his  consent 
and  not  any  particular  one  of  a  series,  nor  the  whole  series, 
of  events  which  culminated  in  the  offense  charged.  The  act 
under  each  count  was  the  taking  of  the  money.  If  the  al- 
legations contained  in  the  first  count  had  been  proved,  the 
offense  would  have  been  that  of  getting  the  money  of  the 
complaining  witness  by  false  pretenses.  The  defendant  was 
acquitted  under  that  charge  and  was  convicted  under  the 
charge  of  larceny.  [8]  **  Where  the  possession  has  been 
obtained  through  a  trick  or  device,  with  the  intent,  at  the 
time  the  party  receives  it,  to  convert  the  same  to  his  own 
use  and  the  owner  of  the  property  parts  merely  with  the 
possession  and  not  with  the  title,  the  offp?ise  is  larceny." 
(People  V.  Shavghnessy,  110  Cal.  602,  [43  Pac.  2] ;  People 
V.  Tomlinson,  102  Cal.  23,  [36  Pac.  506] ;  People  v.  Rasckke, 
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73  Cal.  378,  [15  Pac.  13] ;  People  v.  Johnson,  91  Cal.  265, 
[27  Pac.  663].)  The  theory  of  the  prosecution  is  amply 
sustained  by  the  evidence,  which  shows  a  bald  and  cruel 
scheme  to  mulct  the  complaining  witness  out  of  his  savings. 
In  a  case  in  which  a  conviction  was  upheld  as  against  a  claim 
of  variance,  where  the  allegation  was  that  money  had  been 
stolen  and  the  evidence  showed  that  the  defendant  had  been 
possessed  of  a  check  of  the  complaining  witness  which  he 
thereafter  cashed,  the  court  swept  aside  a  contention  closely 
akin  to  that  made  in  the  present  case.  The  theory  of  the 
state  was  that  the  defendant  had  obtained  possession  of  the 
check  by  representing  to  the  complaining  witness  that  cer- 
tain voices  she  had  heard  at  a  series  of  seances  were  the 
voices  of  spirits  from  the  other  world.  These  voices  urged 
and  advised  her  to  invest  in  the  Fountain  Tooth  Brush  Com- 
pany. While  the  defendant  was  on  the  witness-stand  on 
his  own  behalf  an  objection  of  the  prosecuting  attorney  was 
sustained  to  a  question  concerning  the  marketability  and 
probable  value  of  the  fountain  tooth-brush.  On  appeal  it 
was  claimed  that  this  evidence  would  have  tended  to  show 
the  good  faith  of  the  defendant  in  urging  and  advising  the 
prosecutrix  to  turn  over  her  money  for  investment  in 
the  company,  which  it  was  claimed  was  to  be  formed  for  the 
purpose  of  manufacturing  and  marketing  the  brush.  The 
court  said  **the  trick  and  device  by  which  the  money  was 
obtained  was  in  representations  by  words  and  acts  that  de- 
parted spirits  were  talking  to  the  prosecutrix  and  advising 
her  to  invest  in  the  enterprise.  If  these  representations  were 
false  and  made  with  the  intent  to  deceive  the  prosecutrix — 
and  the  evidence  beyond  question  so  proves — the  defendant 
and  his  fellow-conspirators  by  such  means  obtained  posses- 
sion of  the  money  of  the  prosecutrix,  with  the  intent  to 
convert  it  to  their  own  use,  it  would  be  no  defense  to  say 
that  they  believed  the  investment  that  they  were  advising 
would  be  a  good  one."  {People  v.  Arnold,  20  Cal.  App. 
35-38,  [127  Pac.  1060].) 

[9]  In  this  case  under  the  second  count  the  defendant 
obtained  the  money  of  the  complaining  witness  by  means 
of  the  mechanical  device,  which  he  exhibited,  and  by  repre- 
sentations in  regard  thereto.  It  is  no  defense  that  he  may 
have  made  other  false  reprosentations  to  the  complaining 
witness  by  which  he  may  have  established  a  more  or  less 
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confidential  relationship  with  him.  In  some  way  the  de- 
fendant became  well  enough  acquainted  with  the  prosecuting 
witness  to  play  upon  his  ignorance  and  to  take  his  money 
from  him. 

[10]  As  was  said  by  the  supreme  court  more  than  fifty  years 
ago  in  a  case  of  homicide,  'Hhe  only  reason  assigned  by  the 
common  law  why  the  manner  and  means  by  which  the 
homicide  was  committed  should  be  stated  in  the  indictment, 
was  that  the  defendant  might  be  fully  informed  as  to  the 
case  against  him,  and  thereby  enabled  to  prepare  for  his 
defense.  As  we  had  occasion  to  remark  in  the  case  of 
People  V.  King,  27  Cal.  510,  [87  Am.  Dec.  95],  this  reason 
of  the  common  law  ivas  but  a  flimsy  pretext,  for  if  the  de- 
fendant was  guilty,  lie  stood  in  no  need  of  information  as  to 
the  means  by  which  he  committed  the  crime,  and  if  not 
guilty,  the  information  thai  he  did  the  act  in  a  particular 
way  or  by  the  use  of  particular  mjeans  could  not  assist  him 
in  the  preparation  of  his  defense."  (People  v.  Cronin,  34 
Cal.  200.)  In  that  case  it  wan  held  that  the  killing  was  the 
ultimate  and  issuable  fact,  so  in  this  case  the  taking  of  the 
money  of  the  prosecuting  witness  was  the  ultimate  and  is- 
suable fact,  and  if  the  defendant  was  guilty,  he  was  not 
deceived  in  the  necessity  for  his  preparation  for  defense,  in 
view  of  the  use  of  the  machine  which  was  found,  together 
with  twenty-five  new  one-dollar  bills  and  parts  for  the 
manufacture  of  a  similar  machine,  in  his  possession  at  the 
time  of  his  arrest. 

The  other  alleged  errors  urged  by  the  appellant  we  con- 
sider it  unnecessary  to  discuss.  If  any  errors  were  com- 
mitted, they  were  not  such  as  to  call  for  a  reversal  of  the 
judgment  upon  an  examination  of  the  entire  record. 

The  judgment  is  afSrmed. 

All  the  Justices  concurred. 
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[(St.  No.  3060.    Finit  Appellate  District,  DiTiflion  Ose. — Deeember  18, 

1919.] 

SAMUEL  RAPHAEL,  Appellant,  v.  PEOPLE'S  BANK  OP 
BENICIA  (a  Corporation),  Respondent. 

[1]    Fl«AGE    or    TeIAL — COBPOEATION    AS    DEFENDANT — CONSTEUCTION    OT 

OoNSTiTUTiON. — The  provision  of  section  16  of  article  SIX  of  the 
state  constitution,  relating  to  the  place  of  trial  where  a  corpora- 
tion or  association  is  defendant,  means  not  merely  that  a  personal 
action  against  a  domestic  corporation  may,  at  the  option  of  the 
plaintiff,  be  commenced  in  one  of  the  designated  counties  other 
than  the  one  in  which  the  defendant  has  its  principal  place  of 
business,  but  that  it  may  be  prosecuted  to  final  judgment  when  so 
commenced,  unless  the  defendant  can  allege  and  show  some  suffi- 
cient ground  for  a  change  of  place  of  trial  distinct  from  the  fact 
that  the  residence  of  the  corporation  is  in  another  county. 

[2]  lb. — Constitutional  Law. — Such  a  construction  of  section  16  of 
article  XII  of  the  state  constitution  is  not  violatlTe  of  the  four- 
teenth amendment  of  the  federal  constitution. 

[3]  Id. — What  Drawee  or  Check  Undertakes. — The  drawer  of  a 
check  undertakes  that  the  drawee  will  be  found  at  the  place  where 
he  is  described  to  be,  and  that  the  sum  specified  will  be  paid  there 
to  the  holder  when  the  check  is  presented,  and  ha  is  bound  to  pa/ 
at  the  place  named. 

[4]  L). — Nonpayment  of  Check  —  Action  Against  Cobfobation. — 
Where  a  corporation  draws  a  check  on  a  bank  in  a  county  other 
than  the  one  in  which  it  has  its  principal  business,  and  at  its  re- 
quest the  check  is  not  paid  when  presented,  the  holder  thereof  it 
entitled  to  have  an  action  brought  against  such  corporation  to  re- 
cover the  amount  thereof  tried  in  the  county  where  the  check  was 
to  have  been  paid. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  granting  a  motion  for 
a  change  of  venue.    Frank  J.  Murasky,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  courts 

A.  S.  Newburgh  for  Appellant. 

J.  E.  Bodgers  and  A.  F.  Bray  for  Respondent. 

KERRIOAN,  J. — This  is  an  appeal  from  an  order  grant- 
ing defendant's  motion  for  a  change  of  venue. 


116    Raphael  v.  People's  Bank  op  Benicll.     [45  Cal.  App. 


The  action  was  commenced  in  the  city  and  county  of  San 
Francisco  to  recover  the  amount  of  a  check  executed  by  the 
defendant,  directing  the  American  National  Bank  of  San 
Francisco  to  pay  to  the  order  of  the  Pleasant  Spring  Dis- 
tillery Company  the  sum  of  three  hundred  dollars.  The 
complaint  alleges  indorsement  to  plaintiff,  presentment  to 
the  drawee  for  payment,  its  refusal  to  pay  based  upon  the 
request  of  defendant,  and  that  the  check  was  protested  and 
payment  thereof  demanded  of  defendant  and  refused.  De- 
fendant demurred  thereto,  and  at  the  same  time  filed  its 
notice  of  motion  for  change  of  venue.  The  petition  for  a 
change  of  venue  was  predicated  upon  the  sole  ground  that 
defendant  corporation  was  a  resident  of  and  had  its  prin- 
cipal place  of  business  in  the  city  of  Benicia,  county  of 
Solano,  state  of  California.  The  lower  court  granted  de- 
fendant's motion,  and  plaintiff  takes  this  appeal,  contending 
that  he  is  entitled  to  have  the  case  tried  in  the  citv  and 
county  of  San  Francisco,  (1)  for  the  reason  that  the  alleged 
breach  occurred  there,  and  (2)  that  it  is  the  place  where 
the  contract  was  to  be  performed. 

The  case  involves  a  construction  of  our  constitutional  and 
code  provision  relative  to  the  place  of  trial  of  civil  actions 
when  a  corporation  is  defendant. 

Section  395  of  the  Code  of  Civil  Procedure  insures  to  a 
defendant  the  right  of  trial  of  actions  of  the  character  here 
involved  in  the  county  where  the  defendants,  or  some  of 
them,  reside.  If  the  rights  of  the  parties  herein  were 
dependent  upon  the  statute,  we  would  be  required  to  sus- 
tain the  order. 

[1]  By  section  16  of  article  XII  of  our  state  constitution, 
however,  it  is  provided  that  **a  corporation  or  association 
may  be  sued  in  the  county  where  the  contract  is  made  or  is 
to  be  performed,  or  where  the  obligation  or  liability  arises, 
or  the  breach  occurs;  or  in  the  county  where  the  principal 
place  of  business  of  such  corporation  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial  as  in  other 
cases.*'  It  is  the  contention  of  respondent  in  support  of  the 
order  that  this  constitutional  provision  refers  merely  to  the 
place  where  the  suit  must  be  brought  and  not  to  the  place 
of  trial. 

The  question  thus  presented  is  not  one  of  first  impression 
in  this  state.    The  construction  claimed  by  the  respondent  is 
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opposenJ  to  the  doctrine  as  announced  in  Cook  v.  Ray  Mfg, 
Co.,  159  Cal.  697,  [115  Pac  318] .  Some  of  the  earlier  cases 
are  there  distinguished  and  the  conclusion  reached  that  the 
constitutional  provision  here  involved  means  not  merely  that 
a  personal  action  against  a  domestic  corporation  may,  at  the 
option  of  the  plaintiff,  be  commenced  in  one  of  the  desig- 
nated counties  other  than  the  one  in  which  the  defendant  has 
its  principal  place  of  business,  but  that  it  may  be  prosecuted 
to  final  judgment  when  so  commenced,  unless  the  defendant 
can  allege  and  show  some  sufScient  ground  for  a  change  of 
the  place  of  trial  distinct  from  the  fact  that  the  residence 
of  the  corporation  is  in  another  county.  [2]  The  intima- 
tion of  respondent  that  such  a  construction  is  violative  of 
the  fourteenth  amendment  of  the  federal  constitution,  for 
the  reason  that  it  denies  to  domestic  corporations  the  benefit 
of  the  right  conferred  by  section  395  of  the  Code  of  Civil 
Procedure  to  all  persons  resident  of  the  state  having  per- 
sonal actions  against  them  tried  in  the  county  where  the 
defendants  or  some  of  them  reside,  is  also  there  disposed  of 
adversely  to  the  defendant's  contention. 

The  complaint  here  shows  that  the  contract  was  to  be 
performed  in  the  city  and  county  of  San  Francisco,  that  the 
obligation  or  liability  of  the  defendant  arose  at  said  place, 
and  that  likewise  the  breach  occurred  there.  [S]  The 
drawer  of  a  check  undertakes  that  the  drawee  will  be  found 
at  the  place  where  he  is  described  to  be,  and  that  the  sum 
specified  will  be  paid  there  to  the  holder  when  the  check  is 
presented,  and  he  is  bound  to  pay  at  the  place  named. 
{Hibernia  Nat  Bank  v.  Lacombe,  84  N.  Y.  367,  [38  Am. 
Rep.  518] ;  Amsinck  v.  Rogers,  189  N.  Y.  252,  [121  Am.  St. 
Rep.  858,  12  Ann.  Cas.  450,  12  L.  R.  A.  (N.  S.)  875,  82 
N.  E.  134].)  [4]  Plaintiff  was,  therefore,  entitled  under 
the  constitutional  provision  invoked  to  have  his  case  tried 
in  the  city  and  county  of  San  Francisco. 

The  order  of  the  lower  court  transferring  the  cause  should 
therefore  be,  and  the  same  is  hereby,  reversed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 
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[CSv.  No.  2945.     First  Appellate  XHstrict,  Diyiiioii  One. — ^December  18, 

1919.] 

THE  AMERICAN  NATIONAL  BANK  OP  SAN  FRAN- 
CISCO, Appellant,  v.  EARL  W.  WHEELER  et  al., 
Respondents. 

[1]  Negotiablk  Instruments  —  Postdated  Checks  —  Transfee  of. — 
A  postdated  check  may  be  transferred  before  the  day  it  bean  date 
with  like  effect  as  if  transferred  on  the  day  of  its  date. 

[2]  Id. — Innocent  Pukohasee  roR  Valuk — Liabilttt  of  Makers — 
Effect  of  Stop  Notice. — ^Where  a  check  Is  presented  to  a  bank  by 
the  person  named  therein  bb  payee  and  that  bank  takes  it  in  good 
faith  and  for  value,  without  notice  of  any  infirmity  in  the  instru- 
ment, such  bank  is  an  innocent  purchaser  and  holder  for  value, 
and  the  makers  thereof  are  directly  liable  to  it,  notwithstanding 
that  such  makers  may  have  given  notice  to  the  bank  on  which  the 
check  was  drawn  to  stop  payment  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nostrand, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  C.  Chapman  and  Alexander  Heynemann  for  Ap- 
pellant. 

Frank  W.  Sawyer  for  Respondents. 

KERRIGAN,  J.— This  was  an  action  brouprht  by  the 
American  National  Bank  to  recover  from  the  defeiulant«  the 
sum  of  three  hundred  dollars  due  upon  a  certain  clieck  which 
plaintiff  had  cashed.     The  check  reads  as  follows : 

**  Clearing  House  No.  1. 

**San  Francisco,  Cal.,  March  7,  1916.    No.  1758. 
'*The  Mission  Bank  11-16. 
''Pay  to  the  order  of  T.  W.  Spaulding  $300.00. 

•Tay  300  and  00  cts dollars. 

' '  Wh£el£b  Bros. 
**D.  W.  Wheeler.*' 

2.  Right  to  atop  payment  on  ordinary  check,  note,  Ann.  Cas. 
lOHA,  1303. 
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This  check  was  presented  by  Spaulding  to  the  plaintiff 
bank,  and  upon  indorsement  by  him  was  paid.  Spaulding 
had  received  the  check  from  Wheeler  Bros,  as  the  result 
of  a  certain  business  transaction.  There  is  testimony  to 
show  that  the  check  was  issued  March  6,  1916,  and  that  it 
was  understood  between  Spaulding  and  the  Wlieeler  Bros, 
that  the  same  was  not  to  be  presented  for  payment  until  the 
following  day.  On  March  7,  1916,  Wheeler  Brothers,  con- 
cluding that  they  had  been  defrauded  by  Spaulding,  gave 
notice  to  the  Mission  Bank  on  which  the  check  was  drawn, 
to  stop  payment  thereon.  There  is  a  conflict  in  the  testi- 
mony as  to  whether  the  plaintiff  cashed  the  check  on  the 
sixth  or  seventh  day  of  March.  The  sole  question  here  pre^ 
sented  is  whether  or  not  plaintiff  acquired  the  instrument 
in  due  course  and  in  the  ordinary  course  of  business.  The 
trial  court  adjudged  and  decreed  that  plaintiff  was  not  an 
indorsee  of  the  check  in  due  course  of  banking  business 
without  knowledge  of  its  dishonor,  and  accordingly  rendered 
judgment  against  plaintiff.  There  is  no  evidence  in  the 
record  to  show  that  plaintiff  knew  or  had  cause  to  know 
that  Spaulding  was  not  rightfully  in  possession  of  the  check 
and  had  not  the  full  right  to  transfer  it  for  value.  The 
judgment  of  the  trial  court  was  evidently  based  upon  its 
conclusion  that  the  check  was  postdated  and  that  its  nego- 
tiability was  affected  thereby.  [1]  A  postdated  check  may 
be  transferred  before  the  day  it  bears  date  with  like  effect 
as  if  transferred  on  the  day  of  its  date.  (7  Cyc,  p.  531; 
Walker  v.  Oeisse,  4  Whart.  (Pa.)  252,  [33  Am.  Dec.  60] ; 
2  Daniel  on  Negotiable  Instruments,  sec.  1772;  Frazier  v. 
Trows  Co,,  24  Hun  (N.  Y.),  282.) 

[2]  Here  the  evidence  shows  that  the  instrument  was 
presented  to  plaintiff  bank  by  the  person  named  in  the  check 
and  that  the  bank  took  it  in  good  faith  and  for  full  value, 
without  notice  of  any  infirmity  in  the  instrument,  and  it 
was  therefore  an  innocent  purchaser  and  holder  for  value. 
This  being  so,  it  follows  that  Wheeler  Bros.,  as  makers,  are 
directly  liable  to  plaintiff  regardless  of  the  stop  notice  given 
by  them. 

For  the  reasons  given  the  judgment  is  reversed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  16,  1920. 

All  the  Justices  concurred. 


[CSt.  No.  2917.    Firat  Appellate  Dietrict,  Division  One. — ^December  18, 

1919.] 

K.    GALLWEY,    Respondent,    v.    A.    J.    GALBEEATII, 

Appellant. 

[1]    BbOKEB'S     OOMMISSIONS  —  KXCHANGE     OF     PROPERTY  —  EnDENCE — 

Findings — Judgment. — In  this  action  to  recover  compensation  for 
services  rendered  by  plaintiff's  assignor  as  broker  in  securing  the 
acceptance  of  a  proposal  to  exchange  certain  real  property,  the 
evidence  was  sufficient  to  support  the  findings  and  judgment  in 
favor  of  the  plaintiff. 

[2]  Id. — AccBPTANCE  or  Oiter — ^Waivib  or  Conditions. — ^Where  a 
proposal  to  exchange  certain  real  property  requires  the  party 
accepting  the  same  to  assume  the  mortgage  thereon,  and  the  latter 
only  agrees  to  take  the  property  subject  to  the  mortgage,  but  no 
objection  is  made  to  the  form  of  such  acceptance,  the  subsequent 
instructions  to  the  title  company  concerning  the  delivery  of  the 
deed  containing  no  such  conditions,  such  requirement  of  the  pro- 
posal is  waived. 

[3]  Id. — Production  of  Customer — Bight  to  Commissions. — Where  a 
broker  produces  a  customer  really,  able,  and  willing  to  consummate 
an  exchange,  he  is  entitled  to  his  commission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Caminetti,  Jr.,  and  H.  F.  Shaw  for  Appellant 

Gerald  C.  Halsey  for  Respondent. 

3.  Time  for  payment  of  broker's  commission,  notes,  28  Am.  Si. 
B«p.  546;  139  Am.  Bt.  Bep.  2£5;  Ann.  Oas.  1914D,  395;  44  L.  B.  A. 
693. 
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KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  for  services  rendered  by  his  assignor  as 
a  broker  upon  the  exchange  of  certain  real  property.  Plain- 
tiff had  judgment  below,  and  defendant  appeals. 

[1]  It  is  first  claimed  that  the  evidence  is  insufficient 
to  support  the  findings  and  judgment 

We  see  no  merit  in  this  contention.  It  appears  from  the 
evidence  that  defendant  delivered  to  J.  W.  Wright  &  Co., 
a  corporation,  engaged  in  the  real  estate  business,  a  written 
proposal  for  the  exchange  of  certain  real  property  controlled 
by  him  for  certain  other  property  owned  by  one  Dawson 
Company.  The  properties  were  of  different  value  and  were 
both  subject  to  encumbrances.  By  the  terms  of  defendant's 
proposal  he  agreed  to  pay  as  an  additional  consideration  for 
said  exchange  the  sum  of  ten  thousand  dollars.  This  sum 
was  to  be  partly  made  up  from  amounts  due  defendant  upon 
certain  warrants  for  fire  insurance  by  reason  of  a  fire  lass 
on  the  property  he  sought  to  exchange.  The  evidence  fur- 
ther shows  that  the  Dawson  Company  was  procured  by 
Wright  &  Co.  and  that  it  accepted  defendant's  offer,  and 
that  the  respective  parties  thereafter  ordered  the  titles  ex- 
amined, and  caused  to  be  prepared  by  Wright  &  Co.  a  state- 
ment prorating  the  interest,  taxes,  and  water  rates,  with  a 
view  of  consummating  the  exchange  within  the  time  limited 
by  agreement.  It  is  also  in  evidence  that  the  Dawson  Com- 
pany placed  in  escrow  its  deed  with  the  title  company,  and 
that  defendant  did  likewise,  and  in  addition  thereto  de- 
posited his  check  for  the  amount  found  to  be  due  him  to  the 
Dawson  Company  as  represented  by  the  prepared  statement. 
Thereafter  defendant  withdrew  his  deed  and  check  and 
refused  to  go  on  with  the  arrangement.  It  also  appears  that 
the  Dawson  Company  was  always  ready,  able,  and  willing 
to  make  the  exchange  upon  defendant's  own  terms.  The 
evidence,  therefore,  in  this  respect  supports  the  judgment. 

Further  grounds  are  urged  by  appellant  for  a  reversal. 
It  is  claimed,  first,  that  defendant's  proposal  of  exchange 
required  the  Dawson  Company  to  assume  the  mortgage  on 
the  Galbreath  property,  and  that  the  evidence  failed  to  show 
that  it  had  consented  to  this  requirement,  but  that,  on  the 
contrary,  it  had  only  agreed  to  take  the  proporty  subject 
to  the  mortgage.     It  is  also  claimed  that  as  it  appears  from 
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the  evidence  that  Wright  &  Co.  were  to  receive  a  commission 
from  both  parties,  this  fact  prevents  a  recovery  on  the  part 
of  plaintiff.  There  is  no  evidence  in  the  record  to  show 
that  defendant  did  not  know  that  Wright  &  Co.  were  to 
receive  double  commissions.  Besides  this,  neither  one  of 
these  objections  was  urged  in  the  court  below,  and  the  case 
was  not  tried  on  either  of  these  theories. 

[2]  With  reference  to  the  first  objection,  it  further  appears 
that  defendant  made  no  objection  at  any  time  to  the  form  of 
acceptance  by  the  Dawson  Company,  and  his  instructions 
to  the  title  company  concerning  the  delivery  of  his  deed  and 
check  contained  no  such  conditions.  Defendant's  acts  show 
a  waiver  of  this  requirement. 

The  evidence,  as  a  whole,  shows  that  defendant  was  desirous 
of  avoiding  his  contract,  and  arbitrarily  did  so. 

[3]  Plaintiff's  assignor  having  produced  a  customer 
ready,  able,  and  willing  to  consummate  the  exchange,  was 
entitled  to  his  commission. 

For  the  reasons  given  the  judgment  is  affirmed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  16,  1920,  and  a 
petition  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  February  16,  1920, 

All  the  Justices  concurred. 
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ICiT.  No.  2M4.    First  Appellate  Distriet,  Diyisioii  QB6.~-Deeember  19, 

1919.] 

ALBERT  E.  TOWER,  Appellant,  v.  MABEL  C.  WILSON, 

Administratrix,   etc.,   et   al..   Respondents. 

[1]  Evidence — ^Weight  or — Conflict — Pbovince  of  Tbul  Coubt. — ^If 
there  are  diflerepancies,  inconsiBtencies,  and  improbabilities  in  the 
evidence,  these  are  matters  for  the  trial  court  to  pass  apon  in 
connection  with  its  consideration  of  the  entire  testimony  in  the 
ease.  An  appellate  court  will  not  disturb  findings  based  upon 
evidence  wherein  there  is  a  substantial  conflict. 

[2]  Pleading  —  Action  fob  Monet  Had  and  Received  —  Secbet 
Pbofits — Seveeal  Counts — Constbuction  of — Fbaud. — ^Where,  in 
an  action  to  recover  the  difference  between  the  sum  plaintiff  paid 
for  a  one-half  interest  in  certain  mining  property  and  one-half  of 
the  amount  alleged  to  have  been  the  actual  price  paid  for  said 
property  by  defendant,  which  amount  is  claimed  to  constitute  a 
secret  proflt  made  by  defendant  while  acting  as  the  confidential 
agent  of  plaintiff,  the  plaintiff  first  states  his  cause  of  action  as 
a  quantum  meruit  for  money  had  and  received  and  then,  in  a 
second  count,  sets  forth  the  probative  facts  relied  upon  to  support 
the  cause  of  action,  but  there  is  no  allegation  in  such  second  count 
that  plaintiff  was  damaged  by  the  acts  ot  defendant,  thus  specifi- 
cally pleaded,  or  that  the  property  is  of  less  value  than  plaintiff 
paid  for  it,  the  court  cannot  regard  the  second  count  as  stating 
a  cause  of  action  for  damages  for  fraud. 

[3]  Id. — SuFFiciENCT  OF  Findings. — It  Is  not  necessary  that  the  find- 
ings of  the  court  on  material  issues  shall  follow  the  pleadings.  If 
the  truth  or  falsity  of  each  material  allegation  not  admitted  can 
be  demonstrated  from  the  findings,  the  requirements  of  the  code 
relating  to  such  matters  are  met. 

[4]  Id. — Affibmative  Allegations  in  Answeb — Necessity  fob  Find- 
ings.— Where  certain  affirmative  allegations  in  the  answer  follow 
and  their  effect  is  but  to  emphasize  the  denials  of  the  answer, 
the  answer  being  sufficient  without  such  affirmative  allegations,  it 
is  not  necessary  that  there  should  be  specific  findings  on  such  al- 
legations. 

[5]  Id. — Constbuction  of  Findings — Infsrexges — Pbesumptions. — 
Findings  must  receive  such  construction  as  will  uphold,  rather 
than  defeat,  the  judgment  predicated  thereon;  and  whenever  from 
facts  found  other  facts  may  be  inferred  which  will  support  the 


1.     Presumption  as  to  making  and  sufficiency  of  findings  in  support 
of  judgment,  note,  7  Ann.  Oaa.  980. 
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JDdgment  of  the  trial  court,  such  inference  will  be  deemed  to  have 
been  made  bj  the  trial  court. 
[6]  Id. — Action  for  Monet  Had  and  Received — FAiLintE  to  Find  dm 
Probative  Facts  —  Construction  of  General  Finding.  —  In  this 
action,  in  substance  one  shnply  for  money  had  and  received,  the 
court  found  that  defendant  was  not  indebted  to  plaintiff  in  the 
amount  alleged,  or  anj  other  sum,  its  failure  to  find  from  the  evi- 
dence the  affirmative  probative  facts  pleaded  by  plaintiff  and  by 
him  deemed  essential  to  a  recovery,  as  well  its  construction  of  the 
fintlings  which  it  had  made,  by  rendering  judgment  in  favor  of 
the  defendants,  must  be  regarded  as  its  conclusion  that  the  evi- 
dence was  insufficient  to  justify  such  findings  as  would  authorise 
a  decision  in  favor  of  the  plaintiff. 

[7]  Id. — Failure  to  Make  Complete  Findings — When  not  Ground 
FOR  Reversal. — Where,  from  the  evidence  in  the  record,  from  the 
judgment  ordered,  and  from  the  facts  found,  it  is  evident  that  if 
more  complete  findings  had  been  made  by  the  trial  court  they 
would  have  been  adverse  to  plaintiff,  the  failure  of  the  trial  court 
to  make  such  findings  is  not  a  ground  for  the  reversal  of  the 
judgment. 

[8]  Vendor  and  Vendee — Fiduciary  Relationship — Sals  of  Mine — 
Necessity  for  Disclosing  Profits. — ^Where  plaintiff  and  defend- 
ant stood  on  equal  terms,  and  neither  owed  the  other  any  special 
duty  of  a  fiduciary  nature,  it  was  no  breach  of  faith  for  defendant 
to  sell  plaintiff  a  one-half  interest  in  the  mining  property  for  a 
sum  fixed  by  the  latter,  no  matter  what  it  may  have  originally 
cost,  provided  there  was  no  fraud  or  deceit  in  the  matter;  and, 
under  such  circumstances,  defendant  was  not  bound  to  disclose  to 
plaintiff  the  profit  which  he  was  making  in  the  transaction. 

[9]  Pleading — Refusal  of  Leave  to  Amend — Want  of  EkROB. — ^At 
the  conclusion  of  the  trial,  and  after  the  court  had  announced  its 
views  as  to  how  the  case  should  be  decided,  it  was  not  error 
for  the  court  to  refuse  the  plaintiff  leave  to  amend  his  third 
amended  complaint  by  adding  thereto  a  third  count,  which  he 
styled  a  "further,  separate,  and  distinct  cause  of  action,"  where 
the  matters  set  forth  in  the  proposed  amendment  was  not  only 
inconsistent  with  the  averments  of  the  original  complaint,  as  finally 
amended,  and  with  the  testimony  of  the  plaintiff  given  at  the 
trial,  but  raised  new  and  distinct  issues,  requiring  an  answer  from 
the  defendant,  and  which  could  have  been  asserted  under  the  first 
cause  of  action  of  the  original  complaint. 

[10]  Id.  —  Action  for  Money  had  and  Received  —  Counterclaim  for 
Moneys  Advanced  Corporation — Stockholder's  Liability. — In 
this  action  to  recover  the  difference  between  the  sum  plaintiff 
paid  for  a  one-half  interest  in  certain  mining  property  and  one- 
half  of  the  amount  alleged  to  have  been  the  actual  price  paid 
for  said  pro|>ert^'   by  defendant,  which  property,  subsequent  to  the 
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traoBaction,  had  been  conveyed  to  a  corporation  organized  to 
operate  it,  the  stock  iaaued  in  consideration  therefor  having  been 
divided  between  plaintiff  and  defendant,  the  court  properly  per- 
mitted the  interposition  of  a  counterclaim  against  plaintiff  based 
on  his  stockholder's  liability  for  money  advanced  by  defendant  to 
the  corporation,  pursuant  to  the  original  agreement  under  which 
the  property  was  purchased,  for  use  in  working  and  developing  the 
property. 

APPEAL  from  a  judjrment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  M.  Seawell,  Judge. 
AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  A.  L.  Shinn  and 
U.  S.  Webb,  for  Appellant. 

Robert  6.  Qaylord  and  Morrison,  Dunne  ft  Brobeck,  for 
Respondents. 

WASTE,  P.  J. — This  is  an  action  brought  to  recover  the 
sum  of  $148,750,  the  diflPerenee  between  the  sum  of  one  hun- 
dred and  seventy-five  thousand  dollars  plaintiff  paid  for  a 
one-half  interest  in  certain  mining  property,  ^nd  one-half 
of  the  amount  alleged  to  have  been  the  actual  price  of  the 
same,  and  claimed  to  be  a  secret  profit,  made  by  J.  C.  Wil- 
son, confidential  agent  of  plaintiff,  in  the  purchase  of  a 
mine  to  be  operated  as  a  joint  adventure.  After  the  trial, 
and  before  judgment,  defendant  John  C.  Wilson  was  duly 
adjudged  a  bankrupt,  and  F.  J.  Solinsky,  as  trustee  of  said 
bankrupt,  was  permitted  to  intervene  in  the  action.  Wilson 
thereafter  died,  and  Mabel  C.  Wilson,  administratrix  of  his 
last  will  and  testament,  was  substituted  as  defendant  in  the 
action  in  the  place  and  stead  of  her  deceased  husband. 
Judgment  was  thereafter  entered  that  plaintiff  take  nothing 
by  the  action,  and  that  F.  J.  Solinsky,  as  such  trustee,  have 
and  recover  from  plaintiff  upon  a  counterclaim,  based  upon 
a  stockholder's  liability,  established  to  the  satisfaction  of  the 
court,  the  sum  of  $32,718.57,  together  with  interest  and  costs. 
From  this  judgment  plaintiff  appeals. 

The  original  complaint  filed  in  the  action  was  in  assump- 
sit to  recover  the  sum  of  one  hundred  and  forty-two  thou- 
sand five  hundred  dollars,  money  had  and  received  by  said 
John  C.  Wilson,  for  the  use  and  benefit  of  plaintiff.    Prior 
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to  the  trial  plaintiff  filed  his  third  amended  complaint,  con- 
taining two  causes  of  action.  The  first  count,  following 
the  original  complaint,  is  in  assumpsit,  to  recover  the  sum 
of  $148,750,  together  with  interest,  for  and  on  account  of 
money  had  and  received.  In  the  second  count  it  is  alleged 
that  during  the  month  of  February,  1909,  said  John  C.  Wil- 
son was  employed  by  plaintiff  as,  and  became,  his  general 
agent  and  broker;  that  Wilson,  as  such  agent  and  broker  of 
plaintiff,  transacted  a  large  amount  of  business  for  plain- 
tiff, buying  and  selling  shares  of  capital  stock  of  various 
corporations  listed  upon  the  New  York  stock  exchange; 
that  the  relations  existing  between  plaintiff  and  Wilson  were 
close,  intimate,  and  confidential,  and  that  at  all  of  said 
times  plaintiff  had  and  reposed  in  him  great  trust  and  con- 
fidence, and  acted  and  relied  upon  his  advice  without  seek- 
ing, or  obtaining,  any  independent  counsel;  that,  during  the 
month  of  November,  1909,  Wilson  represented  to  plaintiff 
that  there  was  a  valuable  mine,  located  in  Mariposa  County, 
for  sale,  and  which  could  be  purchased  for  three  hundred 
and  fifty  thousand  dollars;  that  Wilson  proposed  and  advised 
that  plaintiff  and  he  purchase  said  mine  for  their  joint  use 
and  benefit,  for  the  said  sum,  each  to  pay  one-half  of  the 
purchase  price,  the  mine,  when  bought,  to  be  conveyed  to 
a  corporation,  to  be  organized,  the  capital  stock  of  which 
would  be  equally  divided  between  plaintiff  ami  Wilson;  that 
plaintiff,  believing  in,  and  relying  upon,  the  said  repre- 
sentations made  by  Wilson,  and  having  confidence  in  him, 
made  no  independent  investigation  for  the  purpose  of  ascer- 
taining the  truth,  or  falsity,  thereof,  agi'ced  to  the  said 
proposal;  that  the  representations  were  false  and  untrue,  and 
so  known  to  defendant  Wilson  in  that  he  knew  said  mine 
could  be  purchased  by  him  for  a  sum  not  exceeding  the  sum 
of  sixty  thousand  dollars;  that  plaintiff  paid  defendant  the 
sum  of  one  hundred  and  seventy-five  thousand  dollars,  one- 
half  of  the  alleged  purchase  price  of  the  said  mine,  to 
enable  Wilson  to  purchase  the  mine  after  adding  thereto  a 
like  amount;  that  Wilson  thereupon  purchased  the  mine, 
paying  therefor  the  sum  of  fifty-two  thousand  five  hundred 
dollars  only,  which  sum  he  paid  out  of  the  one  hundred  and 
seventy-five  thousand  dollars  paid  by  the  plaintiff,  and  no 
part  of  the  purchase  price  of  the  mine  was  actually  paid  by 
Wilson. 
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Upon  the  trial,  by  leave  of  the  court,  amendments  to  the 
third  amended  complaint  were  filed  by  plaintiff,  in  which 
it  is  alleged  that  at  the  time  the  representations  were  made, 
and  thereafter  Wilson  concealed  from  plaintiff  the  fact  that 
the  said  property  could  have  been  purchased  for  the  sum  of 
fifty-two  thousand  five  hundred  dollars.  The  amendment 
also  sets  forth  that  it  was  not  until  June  1,  1912,  when  he 
learned  that  Wilson  had  purchased  the  property  for  less 
than  three  hundred  and  fifty  thousand  dollars.  In  the  an- 
swer filed  by  Wilson,  all  material  averments  contained  therein 
were  specifically  denied.  As  an  affirmative  defense  it  was 
alleged  that  Wilson  was  the  holder  of  a  duly  executed  and 
recorded  agreement  for  the  purchase  of  the  mine,  in  pos- 
session of  the  property,  developing  and  working  the  same; 
that  prior  to  the  first  day  of  December,  1909,  he  had  ex- 
pended large  sums  of  money  in  development  of  the  mine, 
which,  **as  defendant  believed,*'  was  of  the  value  of  three 
hundred  and  fifty  thousand  dollars  and  upward;  that  he 
offered  to  sell  plaintiff  one-half  interest  in  the  mine  for  the 
sum  of  one  hundred  and  seventy-five  thousand  dollars,  and 
was  informed,  and  believed,  that  plaintiff  had  made  his  own 
investigation  of  the  value  of  the  mine,  and  as  to  the  de- 
sirability of  his  purchasing  a  one-half  interest  therein;  that 
he,  Wilson,  made  no  representations  to  plaintiff  which  were 
not  wholly  true,  and  which  he  did  not  himself  believe  to 
be  true;  that  he  informed  plaintiff  of  the  existence  of  his 
option  to  purchase  the  mine,  and  that  plaintiff,  being  fully 
advised,  ** Voluntarily  accepted  defendant's  proposition.*' 

By  way  of  counterclaim  against  plaintiff,  Wilson  also 
alleged  the  incorporation  of  the  Oro  Rico  Mines  Company, 
the  issuance  of  1,500,025  shares,  the  ownership  of  750,005 
shares  by  plaintiff;  that  said  corporation  became  indebted 
to  Wilson  in  the  sum  of  $90,059.61  of  moneys  theretofore 
expended  for  the  use  and  benefit  of  the  corporation,  no  part 
of  which  had  been  paid;  and  that  by  reason  of  plaintiff's 
stockholder's  liability,  he  was  indebted  to  Wilson  in  the  sum 
of  $45,429.34. 

The  uncontradicted  facts  are  that  defendant  was  engaged 
in  the  general  stock  and  bond  business  in  San  Francisco. 
Acting  as  his  manager,  and  in  charge  of  his  business,  was 
B.  A.  Wilbrand,  who  had  full  authority  from  defendant  Wil- 
son to  deal  with  the  patrons  and  clients  of  the  brokerage 
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business  to  the  same  extent  as  his  principal.  Plaintiff,  before 
coming  to  San  Francisco,  was  president  of  a  corporation 
engaged  in  the  business  of  mining  iron  ore,  connected  with  an. 
other  company  engaged  in  extracting  the  ore  from  the  mine 
just  referred  to,  and  with  a  railroad  related  to  the  other  two 
corporations.  Prior  to  leaving  New  York,  he  appears  to 
have  dealt  extensively  in  securities  listed  on  the  New  York 
stock  exchange.  He  came  to  San  Francisco  with  a  letter  of 
introduction,  from  an  eastern  stock-broking  firm,  to  Wilson, 
which  he  presented  to  Wilbrand  soon  after  his  arrival. 
Shortly  thereafter  he  met  W^ilson,  and  took  up  the  matter 
of  investment  in  stocks,  becoming  a  constant  visitor  at  Wil- 
son's  office,  where  he  was  in  frequent  consultation  with  Wil- 
son and  Wilbrand,  being  supplied  with  special  information 
by  them.  Within  a  short  time  he  opened  an  account  with 
Wilson.  Plaintiff's  relations  with  Wilson  gradually  became 
more  friendly,  and,  within  a  short  time,  he  did  all  his  busi- 
ness, soon  amounting  to  a  large  sum,  with  Wilson's  office 
directly.  Wilson  bought  and  sold  stocks  and  securities,  and 
in  the  grain  market,  being  limited  only  by  the  condition  of 
Tower's  general  account,  basing  his  dealings  upon  his  own 
judgment,  and  without  advice  from  plaintiff. 

Further  undisputed  facts  are  that  Wilson  was  the  owner 
of  an  agreement,  or  option,  duly  recorded  in  Mariposa 
County,  where  the  property  was  located,  for  the  purchase 
of  a  mine  from  A.  H.  Ward,  for  the  sum  of  sixty  thousand 
dollars,  with  the  right  to  enter  upon  and  develop  the  prop- 
erty, which  he  had  done.  It  consisted  of  some  nine  claims 
on  the  ** Mother  Lode."  He  had  paid  nothing  for  the  option, 
but  had  loaned  the  owner  of  the  mine  two  thousand  five 
hundred  dollars,  evidenced  by  a  promissory  note,  and  secured 
by  a  mortgage  covering  an  undivided  three-quarters  interest 
in  the  property.  As  the  final  outcome  of  the  deal  between 
the  plaintiff  and  Wilson,  in  December  of  1909,  plaintiff 
signed,  and  delivered  to  Wilson,  his  promissory  note  for  one 
hundred  and  seventy-five  thousand  dollars.  Wilson  and  wife 
thereupon  executed  to  plaintiff  a  deed  for  an  undivided  one- 
half  of  the  mining  property.  Wilson  transferred,  from 
plaintiff's  account  with  himself,  the  sum  of  twenty-five  thou- 
sand dollars,  which  he  credited  on  the  note.  He  paid  Ward 
twenty-five  thousand  dollars  in  cash,  returned  to  him  the  note 
for  two  thousand  five  hundred  dollars,  and  gave  him  his 
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own  note  for  twenty-five  thousand  dollars,  making  in  all  a 
payment  of  fifty-two  thousand  five  hundred  dollars,  the  total 
amount  paid,  in  consideration  for  which  Wilson  received  a 
deed  to  the  mining  claims.  In  April  following,  a  corpora- 
tion, the  Oro  Rico  Mines  Company,  of  which  plaintiff  was 
one  of  the  incorporators,  and  of  which  he  became  president, 
was  formed  to  take  over  the  property.  Of  its  two  million 
shares  of  capital  stock,  a  certificate  for  one  million  five 
hundred  thousand  shares  was  issued  to  Wilson,  the  con- 
sideration being  the  title  to  the  mining  property,  which 
Wilson  thereupon  conveyed  to  the  corporation.  This  certifi- 
cate was  canceled  and  two  certificates  in  lieu  thereof  were  is- 
sued,— one  for  seven  hundred  and  fifty  thousand  shares  was 
delivered  to  plaintiff,  and  one  for  a  like  number  to  Wilson. 
The  corporation  took  over  the  operation  of  the  mining  prop- 
erty theretofore  carried  on  by  Wilson.  He  had  already 
advanced  $7,446.36  in  that  work,  which  the  company  agreed 
to  repay.  Both  plaintiff  and  Wilson  thereafter  advanced 
large  sums  to  the  corporation,  to  enable  it  to  carry  on  the 
mine.  The  excess  of  the  amount  advanced  by  Wilson  for 
that  purpose,  over  the  sum  contributed  by  plaintiff,  formed 
the  basis  of  the  counterclaim  set  up  by  Wilson  in  this  action, 
on  which  the  judgment  was  granted  to  his  trustee  in  bank- 
ruptcy. 

The  details  of  the  transaction,  which  culminated  in  the 
execution  and  delivery  of  the  note  for  one  hundred  and 
seventy-five  thousand  dollars  to  Wilson,  are  sharply  conflict- 
ing. According  to  the  testimony  of  the  plaintiff,  in  Novem- 
ber, 1909,  Wilson  broached  the  project  and  informed  him 
that  he  knew  where  they  ''could  get"  a  mine,  located  in 
Mariposa  County,  out  of  which,  if  they  could  get  it,  thoy 
could  make  a  lot  of  money;  that  '*thcy  would  go  half  and 
half,"  the  sum  of  one  hundred  and  seventy-five  thousand 
dollars  to  be  contributed  by  each.  Plaintiff  suggested  the 
price  was  large,  whereupon  Wilson  explained  that  he  could 
take  his  time  in  paying  for  it,  and  that  if  plaintiff  would 
go  in  on  the  deal,  he,  Wilson,  would  furnish  the  money 
and  finance  it  for  the  running  of  the  mine.  He  referred  to 
certain  securities  owned  by  plaintiff  on  which  he  could 
realize  a  profit  and  pay  for  the  mine.  He  did  not  tell  plain- 
tiff at  any  time  that  he  had  an  option  on  the  property,  or 
that   he    had    any    interest   therein.    Plaintiff   was   having 
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domestic  troubles,  and  did  not  wish  to  own  real  property. 
Wilson  suggested  that  a  corporation  be  formed,  and  the 
mine  be  conveyed  to  it,  each  to  own  one-half  of  the  stock. 
Plaintiff,  so  he  further  testified,  made  no  independent  in- 
vestigation, or  inquiry,  concerning  any  matter  connected 
with  the  deal.  He  had  confidence  in  Wilson,  trusted  him  in 
all  matters  of  business,  believed  his  statements  concerning 
the  mine,  and  relied  wholly  upon  the  representations  made 
by  him,  believing  them  to  be  true.  He  finally  decided  to 
accept  the  offer,  and  told  Wilson  "to  go  ahead.*'  He  did 
not  search  the  title  to  the  property,  or  examine  any  abstract, 
until  two  and  a  half  years  later,  just  before  the  present  ac- 
tion was  begun.  He  claims  to  have  had  no  knowledge  of  the 
Ward  option,  or  of  the  price  paid  by  Wilson  for  the  mine 
until  about  that  time. 

According  to  the  testimony  of  Wilson,  corroborated  in 
part  by  his  manager,  Wilbrand,  it  was  plaintiff  who  opened 
the  negotiations  relative  to  the  purchase  of  the  mine,  stating 
that  Wilbrand  had  told  him  about  it.  After  going  into  the 
matter  thoroughly,  plaintiff  asked,  **What  is  the  proposi- 
tion?*' Wilson  offered  to  sell  him  a  one-half  interest  in  the 
property  for  one  hundred  and  seventy-five  thousand  dollars. 
Wilson's  further  testimony  is,  that  on  plaintiff's  saying, 
*'You  are  making  an  awful  lot  of  money  out  of  this,"  he 
told  Tower  that  he  thought  the  property  was  worth  five 
hundred  thousand  dollars.  **I  believed  it  was  the  big  thing 
at  that  time,"  he  testified,  **and  I  believed  that  Mr.  Tower 
was  going  to  make  a  great  deal  of  money  out  of  it.  I  told 
him  that  if  he  went  into  the  mine  with  me  and  bought  that 
property,  and  developed  the  property,  both  of  us  would  make 
a  great  deal  of  money."  Wilson  further  testified  that  he 
fully  explained  all  the  details  of  the  matter  to  plaintiff,  in- 
cluding his  option,  and  told  him  he  was  already  in  possession 
of  and  developing  the  property,  giving  the  name  of  the 
mining  engineer  in  charge,  and  also  referring  plaintiff  to 
others  for  information.  He  denied  ever  stating  that  the 
mine  could  be  purchased  for  three  hundred  and  fifty  thou- 
sand dollars,  but  claimed  that  the  offer  was  always  to  ''sell" 
a  half  interest  in  it  for  one  hundred  and  seventy-five  thousand 
dollars.  Wilson  also  testified  that  diagrams,  tabulated  state- 
ments, indicating  the  interest  of  Ward  in  the  mine,  were  pro- 
duced by  him  and  examined  by  plaintiff*.    According  to  his  tes- 


Dec.  1919.]  TowEB  v.  Wilson.  131 

timoiiy,  also,  when  the  organization  meeting  of  the  Oro  Bico 
Mines  Company  was  held,  the  plaintiff  was  present.  The 
Ward  option,  an  abstract  of  the  property,  the  deeds  from 
Ward  to  Wilson,  Wilson  to  Tower,  Tower  to  Wilson,  and 
Wilson  and  wife  to  the  mining  company  were  all  produced 
and  commented  upon  by  the  attorney  conducting  the  meet- 
ing. That  plaintiff  had  knowledge  of  the  option  is  borne 
out  by  the  evidence  of  Wilson's  manager,  Wilbrand,  who 
testified  that  he  informed  Tower  of  all  the  details  of  the 
matter,  including  the  price  at  which  Wilson  could  purchase 
the  mine.  In  passing,  it  may  be  said,  the  trial  court  did 
not  appear  to  have  put  very  much  reliance  upon  this  wit- 
ness' testimony. 

Much  of  appellant's  argument  rests  upon  the  assumption 
that  the  facts  were  as  contended  for  by  him,  and  that  it 
was  error  for  the  trial  court  to  find  otherwise.  This  court 
is  not  in  position  to  now  determine  that  question.  Without 
going  into  detailed  discussion  of  many  matters  appearing  in 
the  record,  which  no  doubt  appealed  to  the  trial  court  with 
persuasive  force,  suffice  it  to  say  that  the  very  brief  epitome 
of  the  long  record,  we  have  included  in  our  statement  of  the 
facts,  presents,  in  the  main,  the  conflicting  testimony  of  the 
parties  in  relation  to  the  real  matter  at  issue.  [1]  If  there 
are  discrepancies,  inconsistencies,  and  improbabilities  in  the 
evidence,  these  were  matters  for  the  trial  court  to  pass  upon 
in  connection  with  its  consideration  of  the  entire  testimony  in 
the  case.  {Blanc  v.  Connor,  167  Cal.  719,  723,  [141  Pac. 
217].)  An  appellate  court  will  not  disturb  findings  based 
upon  evidence  wherein,  as  here,  there  is  a  substantial  con- 
flict. {Reynolds  v.  Jackson,  25  Cal.  App.  490,  [144  Pac. 
305]  ;  Ryder  v.  Bamberger,  172  Cal.  791,  799,  [158  Pac. 
753].)  As  the  trial  court  accepted  W^ilson's  testimony  as  the 
correct  statement  of  the  issue,  the  findings  are  consistent 
with  the  facts,  and  find  ample  support  in  the  evidence. 

[2]  A  further  contention  of  the  appellant  is  that  the 
court  failed  to  make  its  findings  upon  material  issues.  The 
plaintiff  first  states  his  cause  of  action  as  a  quantum  meruii, 
the  specific  allegation  being  that  Wilson  '*was  indebted  to 
plaintiff  .  .  for  and  on  account  of  so  much  money  had  and 
received  .  .  .  for  the  use  and  benelit  of  plaintiff."  The 
second  count,  as  shown  in  our  former  reference  to  it,  is 
nothing  more  than  a  specific  rehearsal  of  the  probative  facts 
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relied  upon  to  support  the  cause  of  action.  Appellant  so 
states  in  his  opening  brief.  There  is  no  allegation  that  plain- 
tiff has  been  in  any  way  damaged  by  these  acts.  If  the 
interest  in  the  mining  property  sold  to  plaintiff  by  Wilson 
be  of  less  value  than  plaintiff  paid  for  it,  the  fact  is  not 
stated.  We  are  not  permitted,  therefore,  to  regard  the 
second  cause  of  action  as  one  of  damages  for  fraud.  (Holton 
V.  Noble,  83  Cal.  7,  8,  [23  Pac.  58] ;  Waimvright  v.  Weske, 
82  Cal.  193,  196,  [23  Pac.  12].)  Plaintiff  is  seeking  a 
return  of  the  money  he  claims  Wilson  unlawfully  obtained 
from  him.  His  second  cause  of  action  seems  to  rest  upon  the 
implied  contract  upon  the  part  of  Wilson  to  repay  the  dif- 
ference between  the  one  hundred  and  seventy-five  thousand 
dollars  received  by  him,  and  one-half  of  the  amount  he  paid 
Ward  as  the  purchase  price  of  the  mine,  which  sum  he  is 
alleged  to  have  inequitably  received,  and  a  demand  for  the 
return  of  which,  plaintiff  avers,  has  been  made  and  refused. 
It  comes  squarely  within  the  definition  of  an  action  for 
money  had  and  received.  {London  etc.  Fire  Ins,  Co.  v. 
Ltebes,  105  Cal.  203,  207,  [38  Pac.  691].)  It  is  obvious,  we 
think,  that  these  counts  relate  to  the  same  matter,  and  are 
an  attempt  to  declare  upon  an  alleged  liability  growing  out 
of  the  same  transaction.  We  are,  therefore,  of  the  opinion 
that  the  findings  are  sufScient,  and,  when  properly  con- 
strued, will  be  found  to  dispose  of  every  material  issue  in 
the  case. 

[3]  It  is  not  necessary  that  the  findings  of  the  court  on 
material  issues  shall  follow  the  pleadings.  If  the  findings, 
taken  together,  are  such  that  the  court  can  say  the  ultimate 
facts  necessarily  result  therefrom,  they  are  sufficient.  If 
the  truth  or  falsity  of  each  material  allegation  not  admitted 
can  be  demonstrated  from  the  findings,  the  requirements  of 
the  code  relating  to  such  matters  are  met.  (MUUird  v. 
Legion  of  Honor,  81  Cal.  340,  342,  [22  Pac.  864] ;  Uott  v. 
KuMg,  90  Cal.  231,  235,  [27  Pac.  194].)  In  another  case 
in  which  'Hhe  cause  of  action  was  single,  but  was  stated  in 
different  forms  in  the  complaint:  First,  for  money  loaned; 
second,  for  money  had  and  received;  and  the  third  count 
set  out  a  contract  in  writing,'*  what  was  done  under  it,  and 
an  agreement  *'to  repay  to  plaintiff  all  moneys  he  had  paid 
or  advanced  under  said  contract,'*  the  supreme  court  said: 
''Appellant  specifies  that  the  issues  under  the  first  and  sec- 
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ond  counts  were  not  found  by  the  court.  These  counts  were 
upon  the  same  cause  of  action  as  the  third,  and  it  so  ap- 
peared upon  the  face  of  the  complaint.  As  they  rested  upon 
the  same  facts,  the  facts  found  include  them."  {Haines  v. 
StilweU,  5  Cal.  Unrep.  27,  30,  [40  Pac  332].  See,  also, 
Leeke  v.  Hancock,  76  Cal.  127,  130,  [17  Pac.  937].) 

Appellant  particularly  complains  that  the  court  failed  to 
specifically  find  upon  the  issues  of  confidential  relationship  be- 
tween Tower  and  Wilson,  the  volume  and  character  of  the  busi- 
ness transacted  by  Wilson  as  Tower's  agent,  the  confidence 
and  trust  reposed  in  Wilson  by  Tower,  his  acting  without  seek- 
ing independent  advice,  his  failing  to  make  an  investigation 
as  to  the  proposed  mining  venture,  and  as  to  the  alleged 
concealment  and  suppression  of  facts  relating  to  the  actual 
purchase  of  the  mine  from  Ward.  [4]  He  complains  also  that 
the  court  did  not  find  specifically  upon  certain  afSrmative  al- 
legations of  the  answer.  Those  allegations  followed  and  their 
effect  was  but  to  emphasize  the  denials  of  the  answer.  The 
answer  was  suflficient  without  the  affirmative  matter.  It  was 
not  necessary  that  there  should  be  specific  findings  on  such 
allegations.  {Needliam  v.  Chandler,  8  Cal.  App.  124,  127, 
[96  Pac.  325] ;  Murphy  v.  Bennett,  68  Cal.  528,  531,  [9  Pac. 
738].)  The  trial  court  did  find,  however,  that  Wilson  was 
**not  indebted  to  plaintiff  in  the  sum  of  $148,750,  or  any 
other  sum,  for  or  on  account  of  so  much  money  had  or  re- 
ceived .  .  .  from  plaintiff  for  the  use,  or  benefit,  of  plaintiff, 
or  at  all."  This  was  a  finding  upon  the  ultimate  fact,  the 
amount,  if  anything,  due  from  defendant  to  plaintiff  {Jacobs 
v.  Ludemann,  137  Cal.  176,  182,  [69  Pac.  965]),  and,  we 
think,  necessarily  included  the  whole  controversy.  {Southern 
California  Ry.  Co,  v.  Slauson,  6  Cal.  Unrep.  874,  876,  [68 
Pac.  107],  See,  also,  Jessen  v.  Petersan,  Nelson  <fe  Co,,  18 
Cal.  App.  349,  352,  [123  Pac.  219] .)  [5]  It  must  receive  such 
construction  as  will  uphold  rather  than  defeat  the  judgment 
predicated  thereon.  Whenever,  from  facts  found,  other  facts 
may  be  inferred  which  will  support  the  judgment,  such  in- 
ference will  be  deemed  to  have  been  made  by  the  trial  court. 
[6]  Its  failure  to  find  from  the  evidence  the  facts  deemed 
by  appellant  to  be  essential  to  a  recovery  by  him,  as  well  as 
its  own  construction  of  the  findings  which  it  had  mado,  by 
rendering  judgment  in  favor  of  the  defendants,  must  be  re- 
•'ardcd  as  its  own  conclusion  that  the  evidence  was  iusufficieut 
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to  justify  such  findings  as  would  authorize  a  decision  in  fa  7or 
of  plaintiff.  {Breeze  v.  Brooks,  97  Cal.  72,  77,  [22  L.  R.  A. 
257,  31  Pac.  742] ;  Lomita  L.  &  TT.  Co.  v.  Robinson,  154  Cal. 
36,  40,  [18  L.  R.  A.  (N.  S.)  1106,  97  Pac.  10].)  In  other 
words,  the  court  having  found  the  ultimate  fact  in  favor  of 
the  defendants,  in  effect  finds  and  concludes  that  the  contra 
probative  facts  alleged  by  plaintiff  are  untrue.  In  addition 
to  the  finding  quoted,  the  court  did  find  with  great  partic- 
ularity that  the  transaction  between  plaintiff  and  Wibon 
was  not  as  alleged,  and  testified  to  by  plaintiff.  The  findiiogs 
also  recite  that  Wilson  did  not  represent  that  there  was  a 
mine  which  could  be  purchased  for  three  hundred  and  fifty 
thousand  dollars,  or  any  sum,  and  never  proposed  to  Tover 
that  they  two  acquire  the  property  for  their  joint  use  or 
benefit,  or  that  each  should  pay  one-half  of  the  purchase 
price,  the  mine  when  acquired  to  be  conveyed  to  a  corpc  ra- 
tion and  operated  by  them  jointly  through  the  company. 
The  court  also  found  specifically  that  Wilson  paid  the  wLole 
of  the  purchase  price  of  the  mine  with  his  own  money,  and 
upon  his  purchase  of  the  same  on  his  own  account.  [7] 
Prom  the  evidence  in  the  record,  from  the  judgment  orde^'ed, 
and  from  the  facts  found,  it  is  evident  that  if  more  com- 
plete findings  had  been  made,  they  would  have  been  adverse 
to  appellant.  In  such  case  the  failure  to  find  is  not  a  ground 
for  the  reversal  of  the  judgment.  (Krasky  v.  Wollpert,  134 
Cal.  338,  342,  [66  Pac.  309].)  This,  we  think,  disposes  of 
all  the  questions  suggested  by  the  appellant  as  to  the  lack  of 
findings. 

Aside  from  the  foregoing  conclusions,  which  we  think  are 
of  compelling  force,  respondent  calls  our  attention  to  the 
fact  that  there  is  nothing  in  the  record  affirmatively  indicat- 
ing or  showing  that  the  appellant  did  not  waive  findings. 
Therefore,  absence  of  findings  is  not  a  fatal  defect,  and  the 
judjonent  is  supported  even  in  the  absence  thereof.  {Riclu 
ardson  v.  City  of  Eureka,  110  Cal.  441,  446,  [42  Pac.  965] ; 
Bakrr  v.  Baker,  139  Cal.  626,  627,  [73  Pac.  469] ;  Ladd  v. 
Meijersy  4  Cal.  App.  352,  353,  [87  Pac.  1110].) 

[8]  The  only  logical  inferences  which  may  be  drawn  from 
the  findings,  and,  as  we  said  before,  there  is  evidence,  if  ac- 
cepted by  the  court,  to  support  them,  are  that  Tower  knew  that 
Wilson  had  the  option  on  the  mine,  and  that  Wilson  was  guilty 
of  no  concealment,   misrepresentation,  or  violation  of  con- 
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fidence  in  the  matter,  and  that  Tower  did  not  rely  absolutely 
upon  Wilson  in  the  matter  of  the  mine  deal.  Each  was, 
therefore,  in  a  position  to  form  an  independent  judgment  con- 
cerning the  transaction.  The  fact  that  Wilson  was  Tower's 
broker  in  the  stock  and  grain  deals  did  not  raise  any  agency 
or  confidential  relation  concerning  the  sale  of  the  mine.  In 
negotiating  concerning  that  property,  the  two  stood  on  equal 
terms,  and  neither  owed  the  other  any  special  duty  of  a 
fiduciary  nature.  (Hallidie  v.  First  Federal  Trust  Co.,  177 
Cal.  600,  604,  [171  Pac.  431].)  This  being  so,  it  was  no 
breach  of  faith  for  him  to  sell  Tower  a  one-half  interest  in  the 
mining  property,  no  matter  what  it  may  have  originally  cost, 
provided,  and  the  court's  findings  so  imply,  there  was  no 
fraud  or  deceit  in  the  matter,  Wilson,  under  such  circum- 
stances, was  not  bound  to  disclose  the  profit  which  he  was 
making  in  the  transaction.  (Bturbank  v,  Dennis,  101  Cal. 
90,  97,  [35  Pac.  444].) 

[9]  At  the  conclusion  of  the  trial,  the  court  announced 
its  views  as  to  how  the  case  should  be  decided,  and  directed 
counsel  for  the  defendants  to  prepare  findings.  The  appel- 
lant thereupon  sought  to  amend  his  third  amended  complaint 
by  adding  thereto  a  third  count,  which  he  styled  a  ** further, 
separate,  and  distinct  cause  of  action."  The  court  denied 
the  application  for  leave  to  amend.  In  the  proposed  amend- 
ment it  was,  in  substance,  averred  that  Wilson,  owning  the 
Ward  option  and  in  possession  of  the  property,  induced 
plaintiff  to  purchase  a  one-half  interest  in  the  mine,  which  he 
represented  to  be  worth  over  a  million  dollars,  for  one  hun- 
dred and  seventy-five  thousand  dollars,  without  disclosing  the 
amount  Wilson  had  paid,  or  would  pay,  for  the  property,  and 
for  the  purpose  of  making  a  large  profit  out  of  the  transac- 
tion. There  was  no  error  in  the  ruling.  It  was  within  the 
discretion  of  the  court  to  refuse  to  allow  the  filing  of  the 
proposed  amendment,  presented  as  it  was  at  the  conclusion 
of  the  trial.  The  matter  set  forth  in  the  proposed  amend- 
ment was  inconsistent  with  the  averments  of  the  original  com- 
plaint, as  finally  amended,  and  with  the  testimony  of  the 
plaintiff  given  at  the  trial.  Furthermore,  it  raised  new  and 
distinct  issues,  requiring  an  answer  from  the  defendant,  and 
which  could  have  been  asserted  nnder  tlie  first  cause  of  action 
of  the  original  complaint.  The  plairitifr  was,  therefore,  not 
injured.     There  was  no  abuse  of  discretion  in  refusing  plain- 
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tiff  permission  to  amend  as  to  the  matters  set  forth.  (WtO- 
iams  V.  Youtz,  178  Cal.  107,  [172  Pae.  383] ;  Bouman  v. 
Wohlke,  166  Cal.  121,  128,  [Ann.  Cas.  1915B,  1011,  135  Pac 
37].) 

[10]  Appellant's  further  contention  is  that  the  court  was 
not  warranted  in  awarding  judgment  on  Wilson's  counter- 
claim. He  asserts  that  the  basis  of  the  claim — Tower's  lia- 
bility as  a  stockholder  in  the  corporation  owning  and  operat- 
ing the  mine — was  not  connected  with  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action  as  required  by  the 
first  subdivision  of  section  438  of  the  Code  of  Civil  Pro- 
cedure. This  provision  is  to  be  construed  as  permitting 
matters  growing  out  of  the  same  transaction,  which  may  con- 
stitute an  independent  cause  of  action,  to  be  set  up  by  way  of 
counterclaim. 

"Every  transaction  is  more  or  less  complex,  consisting  of 
various  facts  and  acts  done  by  the  respective  parties,  and  it 
frequently  happens  that  one  or  more  of  these  acts  would,  if 
viewed  by  itself,  be  such  a  violation  of  duty  as  to  give  to  the 
other  a  right  of  action,  but  the  obligation  thus  created  may 
be  so  counterbalanced  by  other  matters  growing  out  of  the 
same  transaction  that  no  compensation  ought  to  be  made 
therefor.  While  the  parties  are  carrying  their  arrangement 
into  execution,  and  mutual  rights  and  obligations  accrue  by 
reason  of  the  failure  of  either  or  both  of  them  to  comply 
strictly  with  its  terms,  neither  party  should  have  the  right,  so 
long  as  the  agreement  is  in  force  and  is  in  process  of  execu- 
tion, to  recover  the  damage  sustained  by  him  from  any 
breach  of  duty  by  the  other,  without  at  the  same  time  satis- 
fying any  obligation  against  himself  growing  out  of  the  same 
affair.  In  such  a  case  the  rights  of  the  one  are  so  dependent 
upon  the  rights  of  the  other,  that  simple  equity  requires  that 
the  respective  causes  of  action  in  behalf  of  each  other  should 
be  adjusted  in  a  single  suit."  (Story  A  Isham  C.  Co.  v. 
Siory,  100  Cal.  30,  35,  [34  Pac.  671].) 

Under  the  theory  of  either  plaintiff  or  defendant,  the  inter- 
position of  the  counterclaim  by  the  defendant  was  proper. 
The  money  advanced  by  plaintiff,  and  by  defendant,  to  carry 
on  the  mine  was  contributed  under  and  as  part  of  the  origi- 
nal agreement  for  the  purchase  of  the  property,  whatever 
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that  agreement  may  have  been,  and  which  forms  the  basis  of 
plaintiff's  action  to  recover  from  defendant  Plaintiff  seeks 
to  get  back  from  Wilson,  on  one  theory,  part  of  the  purchase 
price  paid  for  his  interest  in  the  mine,  and,  through  another 
relation  to  recover  an  alleged  secret  profit,  both  claims  being 
based  on  an  alleged  agreement,  between  the  two  parties,  to 
acquire  the  property  and  to  carry  it  on  as  a  joint  venture 
through  the  instrumentality  of  the  corporation  formed  for 
the  purpose.  While  carrying  their  agreement  into  execution, 
mutual  rights  and  obligations  accrued  through  the  advance- 
ment by  each  of  them  of  large  sums  of  money  for  the  use  and 
benefit  of  the  corporation,  to  which  that  project  was  com- 
mitted. Whether  the  Oro  Rico  Mines  Company  was  a  mere 
agency  or  a  naked  trustee,  charged  with  carrying  out  the 
agreement,  as  appellant  insists,  we  are  unable  to  perceive 
how  the  liability  of  the  stockholders  for  any  indebtedness  in- 
curred by  it  would  differ  from  that  legally  imposed  upon 
stockholders  in  ordinary  cases.  None  of  the  cases  cited  by 
appellant  indicates  that  it  does.  They  merely  go  to  the  point 
of  holding  that,  as  between  the  original  incorporators,  the 
corporation  is  a  trustee,  and  the  court  will  dispose  of  its 
assets  in  accordance  with  the  original  agreement  made  be* 
tween  them,  they,  to  that  extent,  some  of  the  cases  holding, 
being  regarded  as  partners  in  the  concern. 

Tower  recognized  the  fact,  and  proceeded  on  the  theory 
that  the  interests  of  himself  and  Wilson  were  represented  and 
measured  by  the  ownership  of  the  stock  in  the  corporation 
after  it  was  formed.  His  testimony  establishes  that  very 
clearly.  He  testified  that  when  Wilson  and  he  were  seeking 
to  adjust  their  affairs  in  1912,  it  was  on  the  basis  of  Wilson's 
"stockholder's  proportion  of  the  advances  made  by  me." 
We  feel  that  it  needs  no  further  discussion  on  our  part  to 
demonstrate  that  the  counterclaim  was  properly  entertained 
by  the  court. 

The  judgment  is  affirmed.  • 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  decision  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  17,  1920,  and  the  following 
opinion  then  rendered  thereon: 
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THE  COTTRT.— The  application  for  a  hearing  in  this  court 
afior  decision  by  the  district  court  of  appeal  of  the  first  ap- 
pellate district,  division  one,  is  denied. 

We  desire  to  say,  however,  that  we  do  not  concur  in  that 
portion  of  the  opinion  which  seems  to  hold  that  it  may  he 
assumed  that  findings  of  fact  were  waived  as  to  matters 
claimed  to  be  not  covered  by  the  findings  of  fact  actually 
made  and  filed.  Such  an  assumption  has  never  been  in 
dulged  in  except  in  the  absence  of  any  purported  findings 
This  portion  of  the  opinion  is  not  in  any  way  essential  to  a 
decision. 

All  the  Jtustices  concurred. 


[GiT.    No.   8148.    First    Appellate   Distriet,    Division    Two. — ^December 

19,  1919.] 

C.  A.  FREIBURG,  Respondent,  v.  MRS.  W.  J.  ISRAEL 

et  al.,  Appellants. 

[1]  Nbgliokngb  —  Damages  fob  Personal  Injubiss  —  Mental  Sur- 
7EBING. — ^In  an  action  for  damages  for  personal  injuries,  the  law 
permits  a  recovery  for  something  more  than  the  mental  suffering 
produced  by  physical  pain.  Mental  suffering  may  involve  numerous 
phases,  bearing  with  the  nervous  temperament  of  the  individual, 
his  ability  to  stand  shock,  his  financial  condition  in  life,  the 
nature  of  his  injuries,  etc.  Mental  worry,  distress,  grief,  mortifi- 
cation, where  they  are  shown  to  exist,  are  properly  component 
elements  of  that  mental  suffering  for  which  the  law  entitles  the 
injured  party  to   redress  in  monetary   damages. 

[2]  Id.  —  Pleading  —  Absence  of  Surprise  —  Affirmance  of  Judo- 
MENT. — ^In  an  action  for  damages  for  personal  injuries,  mental 
suffering  need  not  be  specially  pleaded;  and  where  the  facts 
appear  at  the  trial,  and-  injurious  surprise  to  the  defendant  does 
not  appear,  the  judgment  in  favor  of  the  plaintiff  should  be 
afirmed. 

1.  Mental  suffering  as  element  of  damages  for  physical  Injuries, 
notes,  5  Ann.  Oas.  579;  15  L.  B.  A.  (N.  8.)  775;  L.  B.  A.  1916D, 
lOnS;  L.  B.  A.  1916E,  898. 

Kiiflit  to  recover  for  mental  anguish  in  separate  action^  note,  6 
Ann.  Caa.  48. 
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[3]  Id. — Evidence — View  of  Injured  Buggy — Lapse  of  Time. — The 
trial  court  did  not  commit  error  in  permitting  the  jury  to  view 
the  injured  buggy  in  which  the  plaintiff  had  been  riding,  although 
the  trial  was  about  a  year  after  the  accident,  where  the  evidence 
showed  that  the  buggy  was  in  substantially  the  same  condition 
that  it  was  immediately  after  the  accident. 

[4]  Id. — Failure  to  Request  Instruction — Appeal. — The  appellant 
cannot  on  appeal  for  the  first  time  take  advantage  of  the  trial 
eoort's  failure  to  give  an  instruction  not  requested  before  the  jury 
retired. 

[6]  Id. — Instructions — Proximate  Gauss  of  Injury — Use  of  Article 
"A"  NOT  Error. — An  instruction  that  the  law  requires  a  person 
operating  an  overtaking  vehicle  to  sound  audible  and  suitable 
signal  before  passing  a  vehicle  proceeding  in  the  same  direction,  to 
which  is  added,  "If  you  find  that  the  defendant  automobile  driver 
failed  to  do  so  and  that  such  failure  was  a  proximate  cause  of 
the  accident,  your  verdict,  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  must  be  for  the  plaintiff,"  is 
not  prejudicially  erroneous  because  of  the  use  of  the  indefinite 
article  "a"  instead  of  the  word*  "the"  in  connection  with  the  words 
"proximate  cause." 

[6]  Id.  —  Dmrr  of  Driver  of  Motor  Vehicle  Approaching  Horse- 
drawn  Vehicle. — In  an  action  for  damages  for  personal  injuries 
arising  out  of  a  collision  between  a  buggy  and  an  automobile,  an 
instruction  that  by  statute  the  rule  of  the  road  in  California  is 
that  every  person  having  control  of  a  motor  vehicle  on  a  public 
highway  approaching  any  vehicle  drawn  by  a  horse  shall  operate 
the  motor  vehicle  in  such  manner  as  to  exercise  every  reasonable 
precaution  to  prevent  the  frightening  of  any  such  horse  and  to 
insure  the  safety  and  protection  of  any  person  driving  the  same, 
constitutes  a  proper  statement  of  the  law. 

[7]  Id.  —  Future  Damages — Use  of  Word  "Will."  —  An  instruction 
that  if  the  injury  impaired  the  plaintiff's  power  to  earn  money 
in  the  future,  such  sum  as  will  compensate  him  for  such  loss  of 
power  should  be  included  in  the  damages,  if  the  jury  should 
find  the  plaintiff  is  entitled  to  recover  damages,  is  not  erroneous 
because  of  the  use  of  the  word  "will"  in  connection  with  the  word 
"compensate." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  H.  Valentine,  Judge.    AflSrmed. 

6.  Duty  of  automobile  driver  where  horses  are  encountered  on  high- 
way, notes,  6  Ann.  Oaa.  658 ;  1  L.  B.  A.  (N.  8.)  223,  224 ;  14  L.  B.  A. 
(N.   S.)    251;    48  L.  B.  A.    (N.  8.)    946. 

7.  Measure  of  damages  for  loss  of  earning  capacity  of  person  en- 
gaged in  business  for  himselfi  note,  9  A,  L.  B.  510. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Duke  Stone  for  Appellants. 
E.  S.  Williams  for  Respondent. 

BRITTAIN,  J. — The  defendants  appeal  from  a  judgment 
for  $1,575  for  personal  injuries  to  the  plaintiff  and  for  in- 
juries to  his  buggy,  harness,  and  horse,  sustained  in  a  colli- 
sion between  the  buggy  in  which  he  was  driving  and  an  auto- 
mobile owned  by  the  defendants  Israel  and  driven  by  their 
chauffeur,  the  defendant  Wahlicht. 

The  plaintiff,  a  farmer,  was  driving  in  a  one-horse  buggy 
or  light  spring-wagon  toward  his  home  in  the  afternoon  of 
August  1,  1916.  He  was  driving  south  on  Lankershim 
Boulevard,  in  Los  Angeles  County.  The  boulevard  is  fifty- 
six  feet  wide  from  concrete  curb  to  concrete  curb,  graded 
and  surfaced  over  the  full  width,  the  center  portion  of 
twenty-two  feet  being  a  hard  pavement  of  asphalt,  with  a 
shoulder  on  each  side  graveled,  sanded,  oiled,  and  rolled, 
so  that  the  whole  width  of  fifty-six  feet  furnishes  a  smooth 
driving  surface.  The  plaintiff  was  driving  on  the  right- 
hand  side  of  the  boulevard,  about  fifteen  feet  from  the  right 
curb,  so  that  his  farm  horse  might  find  softer  footino;  in 
the  graveled  shoulder  of  the  boulevard  than  on  the  hard 
pavement  in  the  center.  The  roadway  at  the  place  wliorc 
the  accident  occurred  was  clear  of  vehicles  other  than  those 
of  the  plaintiff  and  the  defendants.  The  defendants'  auto- 
mobile was  being  driven  in  the  same  direction  as  the  plain- 
tiff's buggy  and  approached  the  buggy  from  behind.  The 
defendant  Wahlicht  was  driving  the  automobile  and  he  had 
with  him  his  sister.  He  saw  the  plaintiff  when  he  was  about 
fifty  or  sixty  feet  ahead  of  them.  Wahlicht  drove  up  to 
about  four  or  five  feet  directly  behind  the  buggy  before  he 
attempted  to  turn  out  to  avoid  it.  It  is  claimed  on  behalf 
of  the  defendants  that  when  they  were  about  four  or  five 
feet  behind  the  buggy  the  plaintiff  suddenly  stopped  his 
horse,  so  that  the  automobile  could  not  turn  out  in  time 
and  the  bumper  of  the  machine  lightly  struck  the  wheel 
of  the  buggy,  scaring  the  horse  so  that  he  ran  away,  throw- 
ing the  plaintiff  out.  The  plaintiff  denied  that  he  stopped 
the  horse,  and  upon  this  question  there  is  a  clear  conflict  of 
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evidence.  There  was  no  warning  given  by  the  driver  of  the 
automobile  as  he  approached  the  buggy,  and  with  a  dear 
road  there  was  ample  room  for  the  automobile  to  have 
turned  out  to  pass  the  buggy  on  the  left.  The  plaintiff 
testified  he  was  thrown  violently  to  the  ground  by  the  col- 
lision and  sustained  bruises  and  injuries  from  which  he 
suffered  and  which  required  him  to  remain  in  bed  for  some 
weeks,  during  which  time  he  was  unable  to  carry  on  any 
of  his  farm  labor  or  to  supervise  it.  This  was  in  the  middle 
of  the  fruit  season  or  harvest.  There  was  evidence  that  by 
reason  of  his  injuries  the  plaintiff,  who  theretofore  was  a 
rugged,  strong  farmer  who  had  not  lost  a  day's  work  on 
account  of  illness,  developed  a  condition  similar  to  jaun- 
dice, with  certain  complications.  There  was  evidence  con- 
cerning the  character  of  the  injury  to  the  buggy  and  the 
harness,  and  that  after  the  collision  the  horse  became  skit- 
tish and  not  safe  to  drive,  starting  to  run  whenever  he  heard 
an  automobile  approaching  from  behind. 

The  appellants'  contention  that  the  verdict  is  not  sup- 
ported by  the  evidence  is  unworthy  of  consideration.  In 
addition  to  this  contention  for  reversal  the  appellants  rely 
on  claimed  errors  of  law  in  the  admission  and  rejection  of 
evidence,  in  the  instructions  given  by  the  court  and  in  the 
failure  of  the  court  specifically  to  define  contributory  neg- 
ligence. 

The  plaintiff  was  permitted  to  testify  that  while  he  was 
confined  to  his  bed  from  the  injuries  he  was  worried  and 
anxious  about  his  crops  and  th^  work  then  waiting  to  be 
done  on  his  ranch.  The  allegation  was  that  by  reason  of  the 
injury  received  by  the  plaintiff  he  endured  ''great  pain  and 
physical  suffering,  and  also  severe  mental  suffering  and 
mental  anguish,  worry,  and  anxiety."  In  the  appellants' 
brief  is  a  quotation  which  they  maintain  correctly  states  a 
general  rule  in  regard  to  mental  suffering.  ''Consequences 
which  naturally  follow  from  a  personal  injury  because  of 
the  nature  of  the  injury  are  general  damages  and  need 
not  be  specially  pleaded  in  order  to  recover  damages  re- 
sulting therefrom."  (Warden  v.  Central  etc,  Co,,  172  Cal. 
94.  [155  Pac.  839].)  The  rule  announced  in  that  case 
warrants  a  somewhat  broader  interpretation  than  that  placed 
upon  it  by  the  appellants.  [1]  The  law  permits  a  recov- 
ery for  something  more  than  the  mental  suffering  produced 
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by  physical  pain.  Mental  suffering  may  involve  numerous 
phases,  varying  '*with  the  nervous  temperament  of  the  in- 
dividual, his  ability  to  stand  shock,  his  financial  condition  in 
life,  whether  dependent  upon  his  own  labor  or  not,  the 
nature  of  his  injuries,  whether  permanent  or  temporary, 
disfiguring  and  humiliating,  and  so  through  a  long  cate- 
gory, the  enumeration  of  which  it  is  unnecessary  here  even 
to  attempt.  Worry  and  anxiety  over  the  future  of  his 
family  would  be  a  great  element  of  mental  suffering  to  a 
man  dependent  upon  his  own  exertions  for  his  and  their 
support.  .  .  .  Mental  worry,  distress,  grief,  mortification, 
where  they  are  shown  to  exist,  are  properly  component  ele- 
ments of  that  mental  suffering  for  which  the  law  entitles  the 
injured  party  to  redress  in  monetary  damages."  (Merrill 
V.  Los  Angeles  Oas  &  Elec.  Co,,  158  Cal.  499,  [139  Am. 
St.  Rep.  134,  81  L.  R.  A.  (N.  S.)  559,  111  Pac.  534].) 
[2]  ''As  mental  suffering  is  something  which  may  be 
presumed  to  follow  upon  a  serious  injury  producing  phy- 
sical suffering  and  impairment  of  one's  capacity  to  earn 
a  living,  it  has  been  held  not  necessary  to  be  specially 
pleaded."  (By an  v.  OakUmd  Oas  Co,,  21  Cal.  App.  14, 
[130  Pac.  693].)  To  state  that  the  mental  anxiety  of  the 
farmer  stricken  down  in  the  middle  of  the  harvest  season 
is  not  one  of  the  general  consequential  results  of  the  injury 
would  be  too  greatly  to  narrow  the  application  of  the  rule 
of  pleading  special  damages.  Such  an  interpretation  would 
enable  negligent  persons  to  escape  the  consequences  of  their 
wrongful  acts  by  the  application  of  an  ultra  refined  and 
technical  rule  of  practice  rather  than  upon  the  substantive 
law  of  right.  Wliere  the  facts  appear  at  the  trial,  and 
injurious  surprise  to  the  defendant  does  not  appear,  the 
judgment  should  be  affirmed.  Under  all  the  circumstances 
of  this  case  the  court  is  of  the  opinion  there  was  no  error 
in  admitting  the  evidence  of  the  plaintiff's  worry  over  his 
condition  as  interfering  with  harvesting  his  crops.  If  there 
was  error,  it  was  not  such  as  to  warrant  reversal.  (Const., 
art.  VT,  sec.  41^.) 

[3]  It  is  next  contended  the  court  erred  in  permitting 
the  jury  to  view  the  injured  buggy,  the  trial  being  about  a 
year  after  the  accident.  Witnesses  testified  it  was  in  sub- 
stantially the  same  condition  that  it  was  immediately  after 
the  accident,  and  they  were  subject  to  cross-examination  on 
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behalf  of  the  appellants.    There  was  no  error  in  this  par- 
ticular. 

The  appellants  contend  the  court  erred  in  not  defining 
contributory  negligence.  In  a  number  of  instructions  the 
court  defined  specific  acts,  for  instance,  the  violation  of 
various  sections  of  the  Motor  Vehicle  Act,  in  regard  to 
which  there  was  some  evidence,  as  constituting  negligence 
on  the  part  of  one  or  the  other  of  the  parties  to  the  action, 
and  in  a  number  of  the  instructions  used  the  ordinary 
form  of  statement  that  if  certain  facts  were  found  by  the 
jury,  their  verdict  should  be  for  the  plaintiff  unless  they 
should  find  that  the  plaintiff  had  been  guilty  of  contributory 
negligence.  "Ordinary  care"  was  properly  defined  in  the 
instructions.  Taken  as  a  whole,  and  as  applied  to  the  facts 
of  the  particular  case,  the  instructions  were  such  that  men 
of  ordinary  intelligence  could  not  have  been  misled  by  the 
failure  of  the  court  to  define  either  negligence  or  contribu- 
tory negligence.  The  court  was  requested  on  behalf  of  the 
appellants  to  give  numerous  instructions.  It  was  not  re- 
quested to  give  an  instruction  specifically  defining  contribu- 
tory negligence.  [4]  The  case  falls  within  the  rule  that 
the  appellant  cannot  on  appeal  for  the  first  time  take  ad- 
vantage of  the  court's  failure  to  give  an  instruction  not 
requested  before  the  jury  retired.  (Hardy  v.  Schirmer, 
163  Cal.  272,  [124  Pac.  993];  People  v.  Northey,  77  Cal. 
618,  [19  Pac.  865,  20  Pac.  129] ;  People  v.  Bruggy,  93  Cal. 
476,  [29  Pac.  26] ;  Scott  v.  Wood,  81  Cal.  398,  [22  Pac. 
871].) 

The  appellants  attack  sixteen  specific  instructions.  Most 
of  the  objections  to  the  instructions  need  not  be  considered. 
The  instructions  themselves  must  be  read  as  an  entirety, 
and  the  instructions  in  this  case  when  so  read  clearly  show 
the  groundlessness  of  most  of  the  objections. 

[6]  In  one  of  the  instructions  the  jury  was  instructed 
that  the  law  requires  a  person  operating  an  overtaking 
vehicle  to  sound  audible  and  suitable  signal  before  passing 
a  vehicle  proceeding  in  the  same  direction,  to  which  was 
added:  "If  you  find  that  the  defendant  automobile  driver 
failed  to  do  so  and  that  suoh  failure  was  a  proximate  cause  of 
the  accident,  your  vordiet,  in  the  absonce  of  contributory 
nodiirence  on  the  part  of  tlic  plaintiff,  must  be  for  the 
plaintiff."    It  is  contended   the   court  en-ed   in  using  the 
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indefinite  article  "a"  instead  of  the  word  **the"  in  connec- 
tion with  the  words  ''proximate  cause."  In  a  case  decided 
by  the  supreme  court  on  November  17,  1919,  in  which  the 
facts  were  somewhat  similar  to  those  in  this  case,  the 
appellants  seriously  contended  that  the  trial  court  erred  in 
giving  an  instruction  in  substantially  the  same  language, 
except  that  the  word  "the"  was  used  instead  of  the  indefi- 
nite article  *'a"  before  ** proximate  cause."  Considering 
the  instruetions  in  that  case  as  a  whole,  the  court  said: 
"The  possibility  that  the  jury  could  have  been  misled  by 
the  error  complained  of  is  so  remote  as  to  be  altogether 
unworthy  of  serious  consideration."  {Squier  v.  Davis 
Standard  Bread  Co.,  181  Cal.  533,  [185  Pac.  391].) 

[6]  It  is  contended  that  one  of  the  instructions  informed 
the  jury  that  the  defendants  were  the  insurers  of  the  safety 
and  protection  of  the  driver  of  the  buggy.  The  court  stated 
that  by  statute  the  rule  of  the  road  in  California  is  that 
every  person  having  control  of  a  motor  vehicle  on  a  public 
highway  approaching  any  vehicle  drawn  by  a  horse  shall 
operate  the  motor  vehicle  "in  such  manner  as  to  exercise 
every  reasonable  precaution  to  prevent  the  frightening  of 
any  such  horse  and  to  insure  the  safety  and  protection  of 
any  person  driving  the  same."  The  instruction  is  in  the 
exact  words  of  section  20  of  the  Motor  Vehicle  Act  (Stats. 
1915,  p.  407),  and  was  a  proper  statement  of  the  law. 

There  was  some  evidence  to  the  effect  that  the  houses 
along  Lankershim  Boulevard  at  the  place  of  the  accident 
were  built  closely  together.  One  of  the  instructions  stated 
that  it  is  against  the  law  for  any  person  to  operate  a  mo- 
tor vehicle  at  a  greater  speed  than  twenty  miles  per  hour 
"when  the  territory  contiguous  thereto  is  closely  built  up," 
The  jury  was  then  told  that  it  was  for  them  to  decide 
whether  at  the  locality  where  the  collision  occurred  it  was 
closely  built  up  at  the  time  of  the  accident.  In  another 
instruction  given  at  the  request  of  the  defendants  the  jury 
was  instructed  that  the  defendants  were  permitted  under 
the  law  to  operate  an  automobile  at  a  reasonable  rate  of 
speed,  having  regard  to  the  traffic  on  and  the  use  of  the 
highway,  but  not  in  excess  of  thirty  miles  an  hour,  and 
it  is  contended  that  these  two  instructions  were  conflicting. 
The  jury  could  not  have  been  misled  by  these  instructions. 
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[7]  The  jury  was  instructed  that  if  the  injury  had  im- 
paired the  plaintiff's  power  to  earn  money  in  the  future 
''such  sum  as  uMl  compensate  him  for  such  loss  of  power" 
should  be  included  in  damages,  if  the  jury  should  find  the 
plaintiff  was  entitled  to  recover  damages."  It  is  contended 
that  this  instruction  was  contrary  to  the  rule  announced  in 
Melone  v.  Sierra  Ry.  Co,,  151  Cal.  116,  [91  Pac.  522].  In 
the  Melone  case  the  instruction  was  that  the  jury  might 
include  as  damages  an  amount  to  cover  everything  which 
the  plaintiff  m<iy  suffer  in  the  future.  The  difference  be- 
tween the  instructions  in  the  Melone  case  and  in  this  case 
has  heretofore  been  pointed  out  and  disposed  of  adversely 
to  the  contention  of  the  appellants.  (Scaily  v.  Oarrattf  11 
CaL  App.  138,  [104  Pac.  325];  Walker  v.  Southern  Pac. 
Co.,  162  Cal.  121,  [121  Pac.  369].)  None  of  the  other 
contentions  on  behalf  of  the  appellants  in  regard  to  the 
instructions  is  worthy   of  consideration. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 


[GIt.  No.   3029.    Second  Appellate  District,  Division  Two. — ^December 

19,  1919.] 

MICHAEL  RINEY,  Appellant,  v.   PACIFIC   ELECTRIC 
RAILWAY  COMPANY   (a  Corporation),  Respondent. 

II]  Neqiioence — Injury  WmLE  Crossing  Traces — Failure  to  Look 
AND  Listen — Contributory  Negligence. — In  this  action  for  dam- 
ages for  personal  injuries  resulting  to  plaintiff  from  being  run 
over  bj  one  of  the  defendant's  interurban  electric  cars  while  he 
was  attempting  to  cross  the  street,  although  the  plaintiff  looked 
and  listened  for  the  approach  of  cars  before  he  left  the  sidewalk, 
his  failure  to  again  look  and  listen  before  crossing  the  second 
track,  which  was  twenty-one  feet  beyond  the  first,  the  observance 
of  either  of  which  acts  would  have  warned  him  of  the  approach 

1.  Duty  of  traveler  after  looking  both  ways  on  approaching  track 
to  look  just  before  crossing,  note,  Ann.  Cas.  1914 A,  536. 

Duty  to  stop,  look,  and  listen  before  crossing  tracks  of  an  electric 
road,  notes,  15  L.  B.  A.  (N.  S.)  254;  23  L.  &.  A.  (N.  S.)   1224. 

45  Cal.  App. — 10 
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of  defendant's  ear,  constituted  such  contributory  negligence  as 
to  bar  recovery,  notwithstanding  such  car  was  traveling  at  an 
excessive  rate  of  speed  and  the  motorman  failed  to  sound  any 
warning. 

[2]  Id.  —  Interurban  Cab  Line  —  Bulks  of  Caution  Appucabli.— 
Where  a  street  which  is  largely  given  over  to  railway  traffic  is 
unpaved  except  at  the  crossing,  and  the  double  tracks  which  are 
utilized  by  an  interurban  car  line  are  open  and  unballasted,  with 
the  exposed  ties  and  "T"  rails  projecting  their  full  height  above 
the  street  level,  the  rules  of  caution  applicable  are  rather  those 
of  the  steam  railway  than  of  street-car  traffic. 

[3]  Id. — ^Last  Cleab  Chance — ^When  Doctrine  Applicable. — The 
doctrine  of  the  last  clear  chance  is  not  applicable  where  both 
parties  are  guilty  of  concurrent  acts  of  negligence,  each  of  which, 
at  the  very  time  of  the  accident,  contributes  to  it,  but  only  to 
conditions  where  the  defendant,  knowing  of  plaintiff's  danger  and 
that  he  cannot  extricate  himself  from  it,  fails  to  do  something 
fN'bich  is  in  his  power  to  do  to  avoid  the  injury. 

[4]  Id. — Knowledge  of  Danger  Necessary. — In  order  to  make  the 
last  clear  chance  rule  applicable  it  is  not  enough  that  defendant 
ought  to  have  known,  but  it  must  appear  that  he  actually  did  know^ 
of  plaintiff's  position  of  imminent  danger. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Curtis  D.  "Wilbur,  Judge.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"William  Ellis  Lady  for  Appellant. 

Frank  Karr,  B.  C.  Oortner  and  E.  E.  Morris  for  Be- 
spondent. 

SLOANE,  J. — This  is  an  appeal  by  plaintiff  from  a  judg- 
ment of  nonsuit  in  defendant's  favor.  The  action  is  for 
damages  resulting  to  plaintiff  from  being  run  over  by  one 
of  defendant's  electric  cars.  On  the  trial,  at  the  conclusion 
of  plaintiff's  case,  the  court  gave  judgment  for  defendant 
on  the  ground  that  plaintiff's  evidence  affirmatively  estab- 
lished contributory  negligence. 

The  injury  occurred  on  defendant's  electric  railway  in 
the  city  of  Venice.     Trolley  Way,  the  street  occupied  by 


3.     Orijjin,  furr-fMin,  and  mode  of  operation  of  doctrine  of  last  clear 
chance,  note,  53  L.  B.  A.  418. 
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the  railway,  is,  at  the  place  of  the  accident,  intcrseeled 
by  Horizon  Avenue.  At  this  intersection  plaintiff,  who 
was  walking  in  a  northerly  dii'ection  upon  a  sidewalk  along 
the  east  side  of  Trolley  Way,  left  the  walk  to  cross  Trolley 
Way,  with  its  double-track  railway.  The  width  of  the  stre.t 
at  this  point,  from  curb  to  curb  of  the  sidewalk,  seems  to  be 
sixty  feet.  The  first  rail  of  the  first  car  track  is  14.3  feet 
from  the  curb.  The  track  itself  is  4.71  feet  wide,  and  the 
space  between  the  two  tracks  is  twenty-one  feet.  It  was 
upon  the  second  track  that  plaintiff  was  injured.  Accord- 
ing to  his  own  testimony,  the  only  time  he  looked  or  listened 
for  an  approaching  car  was  when  he  left  the  sidewalk  to 
cross  the  street.  Although  there  was  an  open  view  for  five 
hundred  feet,  and  his  hearing  was  good,  he  says  he  neither 
saw  nor  heard  any  indication  of  an  approaching  car.  From 
that  point,  until  he  was  struck  by  a  west-bound  car  on  the 
second  track,  the  evidence  discloses  that  he  paid  absolutely 
no  further  heed  to  his  surroundings,  but  proceeded  leisurely 
across  the  street,  apparently  engrossed  in  introspective  re- 
flections. The  distance  he  traveled  was  over  forty  feet,  and 
he  then  entered  upon  the  second  track  without  looking  up 
or  even  listening.  At  this  time  there  was  a  car  speeding 
down  toward  him  at  what  the  witnesses  estimate  at  a  rate 
of  thirty  or  forty  miles  per  hour,  upon  an  open,  unpaved 
track,  with  a  noise  which  one  of  plaintiff's  witnesses  heard 
half  a  block  away,  and  which,  as  a  matter  of  common 
knowledge,  must  have  been  suflBcient,  at  such  a  speed  and 
on  such  a  track,  to  give  warning  of  its  approach  at  a  con- 
siderable distance.  The  testimony  is  to  the  effect  that  no 
gong  or  whistle  was  sounded  until  the  car  was  within  from 
fifteen  to  thirty  feet  of  plaintiff. 

[1]  There  is  no  question  that  the  evidence  shows  necjli- 
gence  on  the  part  of  defendant;  but  it  is  equally  evi- 
dent that  plaintiff  was  guilty  of  contributory  negligence. 
Considering  the  distance  plaintiff  had  to  travel  from  the 
curb,  where  he  took  his  only  observation  of  the  street,  to 
the  second  track,  where  he  was  struck,  the  most  obvious 
dictates  of  common  prudence  required  him  to  look  and  listen 
again  before  entering  on  this  second  track,  which  was  sep- 
arated from  the  first,  not  by  the  usual  distance  of  five  or 
six  feet,  but  by  a  space  of  twenty-one  feet.  It  is  evident 
that  plaintiff  could  have  avoided  this  injury  by  the  most 
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casual  use  of  his  sense  of  sight  or  hearing  at  almost  any 
point  between  the  two  tracks,  notwithstanding  the  excessive 
rate  of  speed  of  the  car  and  failure  of  the  motorman  to 
sound  a  reasonable  warning. 

[2]  The  diagrams  and  photographs  introduced  in  evi- 
dence show  that  this  street  was  largely  given  over  to  rail- 
way traffic.  The  street  is  unpaved,  except  at  the  crossing, 
and  the  double  tracks  are  open  and  unballaifted,  with  ex- 
posed tics  and  **T"  rails  projecting  their  full  height  above 
the  street  level.  The  tracks  are  utilized  by  an  interurban 
car  line.  The  rules  of  caution  applicable,  therefore,  are 
rather  those  of  the  steam  railway  than  of  street-car  traffic. 
(Simoneau  v.  Pacific  Electric  Ry,  Co,,  159  Cal.  504,  [115 
Pac.  320] ;  Heitman  v.  Pacific  Electric  Ry,  Co,,  10  Cal.  App. 
398,  [102  Pac.  15];  Brown  v.  Pacific  Electric  Ry,  Co.,  167 
Cal.  199,  [138  Pac.  1005] ;  Martz  v.  Pacific  Electric  Ry,  Co., 
31  Cal.  App.  592,  [161  Pac.  16] ;  Siarck  v.  Pacific  Electric 
Ry,  Co.,  172  Cal.  280,  [L.  R.  A.  1916E,  58.  156  Pac.  51  ]  ; 
Griffin  v.  San  Pedro  etc,  R,  R.  Co,,  170  Cal.  772,  [L.  R.  A. 
1916 A.  842,  151  Pac.  282]  •  Holmes  v.  Southern  Pac,  R.  R, 
Co,,  97  Cal.  167,  [31  Pac.  834] ;  Green  v.  Los  Angeles  Ry. 
Co,,  143  Cal.  31,  [101  Am.  St.  Rep.  68,  76  Pac.  719].) 

[3]  The  doctrine  of  the  last  clear  chance  is  not  applic- 
able to  this  case.  The  decision  in  Wing  v.  Southern  Pac, 
R.  R.  Co.,  181  Cal.  468,  [184  Pac.  949],  cited  by  appellant, 
did  not  raise  a  question  of  the  last  deaj*  chance,  but  of 
ordinary  negliprence.  The  rule  has  no  application  to  a  case 
where  both  parties  are  guilty  of  concurrent  acts  of  negli- 
gence, each  of  which,  at  the  very  time  of  the  accident,  con- 
tributes to  it,  but  only  to  conditions  where  the  defendant, 
knowing  of  plaintiff's  danger  and  that  he  cannot  extricate 
himself  from  it,  fails  to  do  something  which  is  in  his  power 
to  do  to  avoid  the  injury.  {Green  v.  Los  Angeles  Ry,  Co,, 
143  Cal.  41,  [101  Am.  St.  Rep.  68,  76  Pac.  719].)  There 
is  no  evidence  here  that  the  motorman  discovered,  in  time 
to  avoid  the  accident,  that  plaintiflf  was  in  danger  from 
which  he  could  not  escape.  [4]  It  is  not  enough  that  de- 
fendant ought  to  have  known,  but  it  must  appear  that  he 
actually  did  know,  of  plaintiff's  position  of  imminent 
danger.  (Lobbett  v.  Oakland  etc.  Ry.  Co,,  36  Cal.  App. 
641.  [172  Pac.  1123]:  Collins  v.  Marsh,  176  Cal.  639, 
[169  Pac.  389] ;  Thompson  v.  Los  Angeles  etc.  Ry,  Co.,  165 
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Cal.  748,  [134  Pac.  709] ;  Siarck  v.  Pacific  Electric  Ry,  Co., 
172  Cal.  277,  [L.  R.  A.  1916E,  58,  156  Pac.  51].) 

We  think  it  is  clear  that  plaintiff  in  this  case  was  the 
unfortunate  victim  of  his  own  abstraction  of  mind,  from 
the  consequences  of  which  the  negligence  of  defendant  can- 
not relieve  him,  and  that  the  judgment  of  nonsuit  was  jus- 
tified. {Ross  V.  Pacific  Electric  Ry.  Co.,  39  Cal.  App.  658, 
[179  Pac.  538].) 

The  other  grounds  of  alleged  error  are  not  well  taken. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Ctv.  No.  9093.     F(econd   Appellate  District,  DiTision  Two. — December 

19,  1919.] 

THE  GAMEWELL  FIRE  ALARM  TELEGRAPH  COM- 
PANY (a  Corporation),  Appellant,  v.  THE  CITY  OF 
LOS  ANGELES  (a  Municipal  Corporation),  Respond- 
ent 

[1]    Bit7NIGn>AL   OOBPOBATIONS — PURCHASB   OF   SUPPLIES   AND    MATERIALS 

— NONCOMPLIANCB  WiTH  CHARTER  PROVISIONS. — Where  a  municipal 
charter  proYides  that  there  can  be  no  contract  or  order  for 
supplies,  for  an  amount  in  excess  of  a  given  sum,  unleRs  two- 
thirds  of  the  city  council  shall  vote  in  favor  thereof,  and  further, 
that  such  vote  shall  be  entered  on  the  minutes,  notice  inviting 
proposals  published,  the  contract  let  to  the  lowest  bidder,  etc..  an 
attempted  purchase  of  fire-alarm  and  police  telephone  apparatus 
and  material  for  an  amount  in  excess  of  such  given  sum,  without 
complying  with  the  provisions  of  the  charter  relating  to  the  mak- 
ing of  such  a  purchase,  is  void. 
[2]  Id.  —  Limitation  of  Power  to  Contract  —  BStoppel  —  Ratifica- 
tion.— Where  the  power  of  a  municipality  to  contract  is  thus 
limited  by  its  charter,  liability  cannot  arise  by  estoppel  or  ratifica- 
tioiL 

1.  Bights  and  remedies  where  contracts  of   municipal    corporations 
are  invalid,  note,  L.  &.  A.  1915A,  904. 

2.  Katification  of    invalid    contracts    of    public    corporations,    note, 
L.  B.  A.   1915A,  1023. 
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[3]    Id.  —  NONOOMPLIANCE     WlTH     ChABTBB  —  KeOOVEBY    ON     QUAMTI^ 

Meruit. — Where  a  municipal  charter  prescribes  the  procedure  to 
be  followed  in  making  certain  purchases,  and  provides  that  the 
city  shall  not  be  bonnd  by  any  contract  unless  such  procedure  is 
followed,  but  such  procedure  is  not  followed,  recovery  cannot  be 
had  on  a  quantum  mervit, 

[4]  Id. — Invalidity  or  Attempted  Pubchase — Yendob  Charged  With 
Notice — ^Dutt  to  Demand  Beturn. — The  vendor,  in  such  case,  is 
charged  with  notice  that  there  has  been  no  valid  sale  or  contract 
for  sale,  that  there  can  be  no  establishment  of  a  claim  against 
the  city  by  ratification,  estoppel,  or  laches  of  its  officers,  and  that 
it  consigned  its  property  to  the  possession  of  a  party  under  con- 
ditions which  wouldf  confer  title  by  adverse  possession,  or  bar  relief 
by  the  running  of  the  statute  of  limitations,  and,  therefore,  it 
is  clearly  its  duty  to  make  demand  for  a  return  of  possession  of 
such  property  at  least  within  the  statutory  periodu 

[5]  Id. — ^Delay  in  Commencing  Suit — ^Laches — Statute  of  Limita- 
tions.— ^Where  the  provisions  of  a  municipal  charter  relating  to  the 
making  of  purchases  are  not  complied  with,  but  demand  for  the 
return  of  the  property  is  not  made  until  over  three  years  after 
eomplete  delivery,  and  suit  to  recover  the  property  is  not  begun 
until  over  two  and  one-half  years  after  such  demand,  such  delay 
is  shown  as  to  justify  the  court  in  finding  that  the  action  is 
barred  by  laches,  and  that  the  statute  of  limitations  had  run 
before  the  suit  was  begun. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McCormiek,  Judge.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  M.  Parcells  and  Goudge,  Robinson  &  Hughes  for 
Appellant. 

Albert  Lee  Stephens,  City  Attorney,  Charles  S.  Bumell, 
Assistant  City  Attorney,  and  William  D.  Spalding,  Deputy 
City  Attorney,  for  Respondent. 

SLOANB,  J.— Plaintiff,  The  Gamewell  Fire  Alarm  Tele- 
graph Company,  a  corporation,  engaged  in  the  business  of 
manufacturing  and  selling  apparatus  and  appliances  for 
police  and  fire-alarm  electric  systems,  brought  this  action 
in  replevin  on  August  25,  1913,  against  the  city  of  Los  An- 
geles, to  recover  an  equipment  of  fire  alarm  and  police 
telephone  apparatus  and  material,  which  it  had  furnished, 
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and  which  was  installed  for  the  use  of  tlie  fire  and  police 
departments  of  the  city  in  the  year  1907.  This  apparatus 
came  into  the  possession  of  the  defendant,  the  city  of  Los 
Angeles,   under  the  following  circumstances: 

The  plaintiff  company  received  a  written  communication 
from  one  P.  W.  Prankhauser,  signing  himself  as  superin- 
tendent of  the  ''Bureau  of  Fire  Alarm  and  Police  Tele- 
graph'* for  the  city  of  Los  Angeles,  stating  that  the  city 
was  intending  to  make  extension  of  its  fire-alarm  and  police 
telegraph  system,  and  requesting  prices  and  terms  of  de- 
livery of  the  necessary  equipment.  PlaintiflE  responded  by 
sending  a  written  list  of  the  various  articles  comprising 
the  usual  equipment,  with  itemized  prices  at  which  it  offered 
to  famish  any  of  the  articles  that  might  be  required, 
with  the  proviso  that  ''the  ownership  of  all  the  apparatus 
and  material  specified  herein  shall  remain  with  The  Game- 
well  Fire  Alarm  Telegraph  Company  until  all  payments 
shall  have  been  made  in  accordance  with  these  terms;  also 
in  the  event  of  any  payment  not  being  made  in  accordance 
with  said  terms,  the  Gamewell  Pire  Alarm  Telegraph  Com- 
pany, after  due  notice  of  default,  shall  have  the  power  to  re- 
move any  and  all  of  said  apparatus  and  materials."  To 
this  written  offer  F.  W.  Prankhauser,  purporting  to  repre- 
sent the  fire  and  police  departments  of  the  city  of  Los 
Angeles,  responded  by  letter  acknowledging  receipt  of  the 
proposal  in  the  following  language:  "I  beg  herewith  to  ac- 
knowledge the  receipt  of  yours  of  September  6th,  quoting 
us  prices  and  terms  on  fire  alarm  and  police  telegraph  appa- 
ratus, which  is  satisfactory.''  Thereafter,  beginning  with 
January,  1907,  requisitions  were  made  and  orders  forwarded 
to  the  plaintiff  company  from  time  to  time  for  the  appara- 
tus thereafter  delivered  and  installed.  The  requisitions 
and  orders  comprised  an  application  by  the  "Bureau  of  Pire 
Alarm  and  Police  Telegraph"  department  to  the  city  coun- 
cil for  authority  to  purchase  certain  apparatus,  approval 
by  the  supply  committee,  orders  upon  the  plaintiff  company 
to  furnish  the  supplies  indicated — signed  by  the  council 
committee  clerk — approval  of  the  orders  by  the  chief  and 
secretary  of  the  bureau  of  fire-alarm  and  police  telegraph, 
acknowledgment  of  receipt  by  P.  W.  Prankhauser  of  the 
materials  ordered,  certificate  to  correctness  of  the  bills  by 
council  committee  clerk,  and  approval  of  the  bills  for  the 
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poods  furnished  by  the  city  council.  Without  following 
the  details  of  the  transaction,  it  is  sufficient  to  say  that  the 
respective  orders  passed  through  the  various  departments 
of  the  city  government  in  a  manner  that  would  be  binding 
upon  a  party  with  ordinary  contractual  powers.  Ulti- 
mately, however,  after  full  delivery  had  been  made,  the 
city  auditor  held  up  the  bills  presented  by  the  plaintiff 
company  on  the  ground  that  the  attempted  purchase  by  the 
city  was  in  violation  of  the  city  charter,  ultra  vires,  and 
void,  and  payment  was  finally  refused. 

The  materials  furnished  under  this  transaction  consisted 
of  seventy  police  signal-boxes  at  $150  each,  an  automatic 
storage  battery  at  $495,  a  police  desk  table  with  switch- 
board instruments  and  attachments  at  $2,354,  and  various 
other  articles,  aggregating  the  value  of  $14,859,45.  The 
record  discloses  that  of  these  goods,  articles  to  the  amount 
of  $10,636.60  were  delivered  on  May  20,  1907,  and  to  the 
amount  of  $3,030  on  April  30,  1907. 

The  validity  of  the  transaction  was  called  in  question  by 
the  city  auditor  as  early  as  June  5,  1907,  by  his  return 
of  the  bills  therefor  to  the  city  council  without  his  approval 
and  with  his  protest  that  the  transaction  was  in  violation  of 
the  city  charter  and  void.  The  council  at  this  time  over- 
ruled the  auditor's  objections  and  approved  the  claims. 
Payments,  however,  were  withheld,  and  the  legality  thereof 
was  under  dispute  thereafter  until  about  December  21,  1909, 
when  the  council  rejected  all  of  the  plaintiff  company's  de- 
mands. On  March  1,  1910,  the  plaintiff  company,  in  a 
communication  to  the  city  council,  called  attention  to  its 
unpaid  demands,  and  asked  to  be  given  another  hearing. 
On  September  20,  1910,  the  city  council  attempted,  in  part, 
to  reconsider  its  rejection  of  the  claims,  and  ordered  $3,- 
871.70  of  the  amount  paid;  but  as  we  understand  the 
record,  no  payment  was  made.  On  May  16,  1911,  a  demand 
for  possession  of  the  articles  involved  in  the  transaction  was 
served  by  plaintiff  upon  the  city  council,  and  thereafter, 
on  August  25,  1913,  this  action  to  recover  possession  of  the 
property    was   begun.    Judgment    was   for   the   defendant. 

Respondent  claims  that  the  judgment  must  be  upheld  on 
the  srround  that  the  attempted  contract  was  void,  the  city's 
possession  of  the  goods  without  right,  and  that  plaintiff's 
cause  of  action  accrued  without  demand;  and  further*  that 
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the  action,  having  been  commenced  six  or  seven  years 
after  possession  was  taken,  is  barred  by  the  statute  of  limi- 
tations, and  that  even  if  a  demand  were  necessary  to  put 
the  statute  in  motion,  plaintiff  failed  to  make  such  a  demand 
within  a  reasonable  period,  and  that  the  statute  of  limita- 
tions had  run  after  the  expiration  of  such  reasonable  period 
and  before  action  was  commenced.  In  order  to  determine 
the  rights  and  obligations  of  plaintiff  in  the  matter  of  de- 
manding possession  and  bringing  action  for  the  recovery  of 
this  property,  it  becomes  necessary  to  determine  the  nature 
of  the  city's  possession  and  the  validity  of  the  alleged  con- 
tract of  sale  to  the  city. 

During  all  this  period  the  charter  of  the  city  of  Los 
Angeles  provided  that  there  could  be  no  contract  or  order 
for  supplies,  or  other  act  involving  the  payment  of  money 
or  incurring  of  any  debt  by  the  city,  for  an  amount  in  ex- 
cess of  five  hundred  dollars,  unless  two-thirds  of  the  city 
council  should  vote  in  favor  thereof;  that  such  vote  should 
be  entered  on  the  minutes,  notice  inviting  proposals  pub- 
lished in  the  daily  papers,  the  contract  let  to  the  lowest 
bidder,  the  contract  evidenced  in  writing,  approval  by  the 
city  attorney  indorsed  on  the  contract,  the  draft  of  the 
contract  approved  by  the  city  council,  and  contract  signed 
by  the  mayor  or  some  other  person  authorized  by  resolution. 
The  charter  specifically  provided  that  the  city  should  not  be 
bound  by  any  contract  unless  these  things  were  done.  An 
exception  was  made  in  the  case  of  contracts  for  purchases 
involving  not  to  exceed  five  hundred  dollars;  but  even  in 
such  cases  a  resolution  of  the  council  was  required  authoriz- 
ing some  officer,  committee,  or  agent  of  the  city  to  act  in 
the  matter,  such  resolution  requiring  the  favorable  vote 
of  two-thirds  of  the  members  of  the  council. 

[1]  So  far  as  concerns  this  attempted  purchase,  consid- 
ered as  a  single  contract  we  must  unquestionably  treat  it  as 
void.  The  court  so  found,  and  the  evidence  is  conclusive 
upon  such  finding.  There  is  no  serious  pretense  that  there 
was  any  attempt  to  comply  with  the  requirements  of  the 
city  charter  for  making  such  a  purchase.  In  the  first  place, 
no  bids  were  advertised  for  or  received.  There  was  no 
formal  written  contract.  Even  if  authority  to  make  a  con- 
tract existed  in  those  purportinor  to  represent  the  city  of 
Los  Angeles  in  obtaining  and  accepting  the  prolTered  prices 
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and  terms  of  the  plaintiff  company,  the  writings  which 
passed  between  them  would  not  have  constituted  such  a 
contract  as  the  city  charter  directs.  They  might  have  con- 
stituted a  suflBcient  memorandum  in  writing  to  cover  the 
statute  of  frauds,  if  that  had  been  involved;  but  in  their 
form  or  execution  they  in  no  essential  conformed  to  the 
charter  requirements.  It  is  equally  evident  that  there  was 
no  authorization,  as  prescribed  by  the  charter,  for  anyone 
to  enter  into  such  a  contract.  We  think  this  point  so 
clearly  obvious  that  it  is  unnecessary  to  more  than  call  atten- 
tion to  a  few  of  the  numerous  authorities  of  our  own  courts 
dealing  with  such  charter  limitations  upon  the  power  of 
a  municipality  to  make  contracts  and  assume  liabilities. 
{McCoy  V.  Briani,  53  Cal.  247;  Santa  Cruz  R.  P.  Co,  v. 
Broderick,  113  Cal.  628,  [45  Pac.  863] ;  Frick  v.  Ciiy  of 
Los  Angeles,  115  Cal.  512,  [47  Pac.  250] ;  Shaw  v.  San 
Francisco,  13  Cal.  App.  547,  [110  Pac.  149];  Zottman  v. 
San  Francisco,  20  Cal.  97,  [81  Am.  Dec.  96] ;  Foxen  v.  City 
of  Santa  Barbara,  166  Cal.  77,  [134  Pac.  1142].)  [2] 
It  is  equally  clear,  on  the  same  authorities,  that  where  the 
power  to  contract  is  thus  limited,  liability  cannot  arise  by 
estoppel  or  ratification. 

[3]  Nor  can  recovery  be  had  in  such  a  case  as  this  on  a 
quantum  meruit.  Such  a  result  would  in  effect  nullify  the 
protection  intended  to  be  afforded  by  the  restrictions  of 
the  charter,  by  permitting  liabilities  to  be  created  indirectly 
under  conditions  which  are  prohibited  by  express  agreement. 
Counsel  for  appellant,  in  fact,  in  their  closing  brief,  aban- 
don any  right  to  recovery  by  virtue  of  an  implied  contract, 
in  the  event  their  claim  of  a  valid  express  contract  is  not 
maintained,  accepting  the  doctrine  of  Zottman  v.  San  Fran- 
cisco, supra,  and  Reams  v.  Cooley,  171  Cal.  150,  [Ann.  Cas. 
1917A,  1260,  152  Pac.  293.]  They  argue,  however,  that  the 
charter  requirement  for  advertising  for  bids  could  not  apply 
in  this  case  because  of  the  fact  that  the  poods  and  appliances 
were  patented  articles  of  which  plaintiff  had  a  monopoly, 
that  they  could  not  be  acquired  by  competitive  bidding,  and 
that,  as  the  court  found,  the  prices  agreed  upon  were  no 
more  than  the  reasonable  value  of  the  goods.  If  this  con- 
tention could  be  maintained,  it  would  not  excuse  the  failure 
to  comply  with  the  other  charter  requirements  for  entering 
into  a  contract,   which   were  ignored   in   this  case.     It   is. 
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moreover,  a  matter  of  dispute,  under  the  evidence,  that  the 
requirements  of  the  city  could  not  have  been  met  from 
other  sources;  and  the  findings  of  the  court  are  against  ap- 
pellant's contention. 

The  question  next  arises  as  to  whether  the  validity  of  all 
or  part  of  the  transaction  can  be  upheld  as  a  series  of 
independent  purchases,  each  in  an  amount  less  than  five 
hundred  dollars.  The  trial  court  found  on  this  point  that 
the  pretended  purchase  and  sale  was  intended  by  all  parties 
thereto  to  be  a  purchase  of  supplies  and  materials  in  an 
amount  exceeding  in  the  a^regate  five  hundred  dollars, 
to  wit,  over  fourteen  thousand  dollars;  that  the  purchase 
of  all  of  the  supplies  and  materials,  excepting  articles  not 
exceeding  twenty  dollars  in  value,  was  intended  as  a  single 
purchase,  and  that  the  orders  in  installments,  amounting 
to  less  than  five  hundred  dollars  each,  were  so  split  up 
"for  the  express  purpose  of  evading  the  law  and  the  pro- 
visions of  the  charter  of  the  city  of  Los  Angeles,"  and 
"for  the  purpose  of  preventing  competition."  "We  think 
the  evidence  supports  the  finding,  at  least  as  to  an  intent 
to  evade  the  law,  whatever  the  purpose.  Even  plaintiff's 
complaint  bears  out  the  finding  that  the  transaction  was 
intended,  between  the  parties,  as  a  single  purchase.  It 
is  alleged  in  paragraph  III  of  the  complaint  that  on  or  about 
the  sixth  day  of  September,  plaintiff  offered  in  writing  to 
furnish  defendant  certain  fire-alarm  and  police  telegraph 
apparatus,  the  same  to  be  delivered  to  defendant  by  plain- 
tiff at  the  city  of  Los  Angeles  at  the  prices  named  in  said 
writing,  and  subject  to  the  terms,  conditions,  and  provisions 
thereof;  that  said  offer  was  made  by  plaintiff  at  the  special 
instance  and  request  of  defendant;  that  thereafter  defend- 
ant acknowledged  in  writing  the  receipt  of  plaintiff's  writ- 
ten order,  and  notified  plaintiff  that  the  prices  quoted  and 
terms  given  were  satisfactory;  that  thereafter,  in  pursuance 
of  said  written  offer,  and  not  otherwise,  defendant  ordered 
of  plaintiff  all  of  the  material  and  apparatus;  and  that 
plaintiff  delivered  the  same,  with  the  exception  of  a  few 
small  items,  during  the  months  from  January,  1907,  to 
December,  1907.  The  entire  transaction  is  treated  by  plain- 
tiff as  a  single  contract,  and,  indeed,  plaintiff  still  insists 
that  it  was  a  single,  binding,  and  enforceable  contract. 
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The  letter  from  the  superintendent  of  the  Bureau  of 
Fire  Alarm  and  Police  Telegraph  of  Los  Angeles,  which 
opened  negotiations,  announced  the  intention  of  the  city 
to  make  extensions  to  the  fire-alarm  and  police  telegraph 
systems,  and  asked  for  prices  so  that  they  could  make 
up  their  estimate.  That  the  orders  were  actually  made 
in  a  manner  to  show  intent  to  evade  the  law  as  to  pur- 
chases above  five  hundred  dollars,  is  shown  by  the  schedule 
placed  in  evidence.  The  seventy  police  boxes  at  $150 
each  were  ordered  two  or  three  at  a  time,  thus  aggregat- 
ing three  hundred  dollars  or  $450  for  each  order.  Such 
orders  were  sent  in  separately  on  numerous  successive  days, 
and,  finally,  on  December  10,  1906,  eighteen  separate  orders, 
for  three  police  boxes  each,  are  shown,  with  two  orders  on 
December  12th,  one  for  three  boxes  and  the  other  for  two 
— ^thus  making  up  the  entire  seventy.  Another  series  of 
items  went  to  make  up  what  is  referred  to  as  the  **  police 
desk  equipment."  This  consisted  of  numerous  parts  and 
equipments,  aggregating  a  cost  of  $2,354.  These  were  split 
up  into  orders  for  articles  which,  for  the  most  part,  would 
have  been  useless  by  themselves,  each  of  which  orders  ap- 
proximated something  less  than  five  hundred  dollars.  The 
very  fact  that  these  orders  were  made  in  this  manner  on 
the  part  of  the  city  officials,  and  so  filled  by  the  plaintiff 
company,  is  suflBcient  evidence  that  both  parties  were  aware 
of  an  attempt  to  split  up  the  purchase  into  separate  amounts 
of  less  than  five  hundred  dollars  each.  There  were  a  few 
items  which  by  themselves  give  no  indication  that  they 
were  not  separate  and  independent  purchases  for  less  than 
five  hundred  dollars ,  but  they  were  part  of  the  whole  equip- 
ment, and  the  entire  purchase  was  tainted  with  the  same 
purpose  to  evade  the  law.  As  separate  purchases,  under 
five  hundred  dollars,  these  transactions  were  not  had  in 
compliance  with  the  charter;  but  it  is  quite  possible  that 
the  manner  in  which  these  various  requisitions  went  through 
the  departments  of  the  city  government,  with  the  knowledge 
and  acquiescence  of  the  city  officers,  might  have  created  a 
binding  obligation  on  the  city  to  pay  for  them  if  they  had 
been  bona  fide  purchases  within  the  five  hundred  dollar 
limit.  But,  as  the  court  found,  they  were  not  bona  fide 
separate  purchases,  but  part  of  a  8in«le,  unlawful,  and  un- 
authorized contract;  and  as  the  finding  has  sufficient  sup- 
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port  in  tbe  evidence,  the  plaintiff  can  base  no  claim  upon 
this  phase  of  tbe  transaction.  The  alleged  contractual  re- 
lations in  this  matter  between  the  plaintiff  corporation  and 
the  city  of  Los  Angeles  were  void,  and  neither  party 
acquired  any  rights  thereby.  In  fact,  it  may  be  said  that 
the  city,  as  a  municipal  corporation,  was  not  a  party  to 
the  transaction  at  all,  the  acts  of  its  officers  in  the  matter 
being  without  authority,  and  ultra  vires. 

This  brings  us  to  the  question  of  the  right  of  plaintiff 
to  a  recovery  of  the  property  itself.  The  bar  of  the  statute 
of  limitations  and  laches  in  making  demand  for  return  of 
the  property  was  pleaded,  and  by  the  court  sustained.  It 
is  respondent's  contention  that  the  possession  of  the  goods 
by  the  city  was  wrongful  from  the  beginning;  that  plain- 
tiff's right  of  action  at  once  accrued,  without  demand;  that 
if  a  demand  was  necessaiy  it  could  have  been  made  at  any 
time,  and  that  unless  made  within  a  reasonable  time,  not 
exceeding  the  period  of  the  statute  of  limitations,  the  action 
would  be  barred  by  such  laches. 

The  goods  were  all  delivered  by  the  last  of  December, 
1907.  No  demand  for  their  return  was  made  until  May 
16,  1911,  over  three  years  later,  and  suit  was  not  begun 
until  August  25,  1913,  two  and  a  half  years  after  demand. 
The  period  of  the  statute  of  limitations  applicable  is  three 
years,  under  subdivision  3  of  section  338  of  the  Code  of 
Civil  Procedure.  If  the  attempted  contract,  with  reserva- 
tion of  title  and  right  to  recover  possession  on  failure  to 
make  payment,  had  any  validity,  or  even  if  the  contract 
had  been  merely  voidable  or  subject  to  subsequent  ratifica- 
tion by  the  city  of  Los  Angeles,  plaintiff  might  have  been 
entitled  to  defer  his  election  to  recover  the  property  until 
the  conclusion  of  the  protracted  controversy  over  these 
claims  and  their  rejection  by  the  city  council,  which  was 
not  until  December,  1909,  and  perhaps  not  finally  until  March 
1,  1910.  Under  such  conditions,  demand  and  suit  would 
have  been  in  time.  But  this  contract  was  void,  and,  per- 
haps, fraudulent.  The  delivery  of  this  equipment  and  ap- 
paratus by  plaintiff  was  voluntary  and  without  considera- 
tion, and  the  city  acquired  no  title  or  right  of  possession 
thereunder.  The  possession,  as  against  the  plaintiff,  was 
perhaps  not  wrongful,  and  we  are  not  prepared  to  say  that 
a   demand   was   not   necessary    before    bringing    suit;    but 
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such  demand  could  have  been  made  at  any  time  after  deliv- 
ery was  made.  [4]  Plaintiff  was  charged  with  knowledge 
that  there  had  been  no  valid  sale  or  contract  for  sale,  and 
that  there  could  be  no  establishment  of  a  claim  against  the 
city  by  ratification,  estoppel,  or  laches  of  its  officers.  There 
was  no  occasion  to  await  developments.  At  best,  plain- 
tiff's expectations  could  only  have  been  to  **put  over"  an 
illegal  and  unauthorized  settlement. 

It  was  not  such  a  case  as  was  involved  in  Straiiss  y. 
Schwab,  104  Ala.  669,  [16  South.  692],  cited  by  appellant, 
or  such  as  would  arise  in  any  transaction  with  a  natural 
person,  or  even  with  a  corporation  having  general  powers  to 
contract  and  therefore  to  ratify.  The  plaintiff,  from  the 
beginning,  was  charged  with  notice  that  it  was  consigning 
its  property  to  the  possession  of  a  party  under  conditions 
which  would  confer  title  by  adverse  possession,  or  bar 
relief  by  the  running  of  the  statute  of  limitations.  It  was 
clearly  its  duty  to  make  demand  for  a  return  of  possession 
at  least  within  the  statutory  period.  This  is  particularly 
true  in  a  case  like  this,  where  the  demand  was  not  a  condi- 
tion precedent  to  the  right  to  a  return  of  the  property,  but 
merely  a  preliminary  requirement  to  bringing  suit.  A  dis- 
tinction may  well  be  made,  as  is  recognized  by  many  de- 
cisions of  ths  courts,  in  this  respect.  In  Wittman  v.  Board 
of  Police  Commrs,,  19  Cal.  App.  229,  [125  Pac.  265],  it  is 
said:  ''These  considerations  bring  the  case  within  the  rule 
followed  and  recognized  in  many  cases,  that  where  a  right 
has  fully  accrued  except  for  some  demand  to  be  made  as  a 
condition  precedent  to  legal  relief,  which  the  claimant 
can  at  any  time  make,  if  he  so  chooses,  the  cause  of  action 
has  accrued  for  the  purpose  of  setting  the  statute  of  limi- 
tations running.  (Palmer  v.  Palmer,  36  Mich.  487,  [24 
Am.  Rep.  605] ;  Harrigan  v.  Hom^  Life  Co.,  128  Cal.  531, 
548,  [58  Pac.  180,  61  Pac.  99] ;  Union  Sav.  Bank  of  San 
Jose  V.  Lelter,  145  Cal.  696,  [79  Pac.  441] ;  San  Luis 
Ohispo  V.  Gage,  139  Cal.  398,  [73  Pac.  174];  Barnes  v. 
Glide.  117  Cal.  1,   [59  Am.  St.  Rep.  153,  48  Pac.  804].)" 

[5]  Assuming,  without  deciding,  that  a  demand  was 
necessary  before  bringing  suit,  and  that  there  was  no  such 
participation  in  an  attempted  fraud  upon  the  city  as  would 
bar  the  plaintiff  corporation  from  any  recovery,  we  are  sat- 
isfied that  there  was  shown  such  a  delay  in  making  demand 
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and  commencing  suit  as  to  justify  the  finding  of  the  court 
of  such  laches,  and  that  the  statute  of  limitations  had  run 
before  suit  was  begun.  In  fact,  as  to  all  but  a  few  hundred 
dollars  in  value  of  the  items,  over  six  years  had  run  from 
the  date  of  delivery  before  suit  was  commenced. 

It  presents  hard  lines  for  appellant  here  that  the  city 
of  Los  Angeles  should  not  only  escape  liability  to  pay  for 
this  police  and  fire  equipment,  of  which  it  has  had  the  use 
and  benefit,  but  be  permitted  to  retain  the  goods.  We 
vould  be  disposed  to  hold  with  the  trial  court  that  plaintiflF 
would  be  entitled  to  recover  possession,  but  for  its  laches  in 
delaying  action.  It  may  be  borne  in  mind,  however,  that 
the  city,  as  a  municipality,  was  at  no  time  a  party  to  this 
transaction.  Its  officers  were  acting  outside  of  the  scope 
of  their  authority  in  taking  over  this  property.  The  city, 
as  such,  is  not  a  participant  in  this  illegal  deal.  The 
charter  provisions  which  prohibited  the  purchase  as  at- 
tempted was  made  for  the  benefit  of  the  municipal  public, 
and  there  is  no  reason  for  scruple  in  enforcing  full  protec- 
tion of  the  law,  as  might  have  existed  had  the  officials  them- 
selves boon  the  defendants. 

The  judgment  is  affirmed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred. 


[Oy.   No.   1925.    Third   Appellate  District.— December  20,   1919.] 

J.  I.  CASE  THRESHING  MACHINE  COMPANY  (a 
Corporation),  Respondent,  v.  COPREN  BROS,  (a  Co- 
partnership), et  al..  Appellants. 

Jl]  Pleading — Action  to  Recover  on  Notes — Amindkekt  to  Fobs- 
close  MOBTGAGX — Change  or  Remedy. — The  amendtnent  of  a  eom- 
plaint  changing  the  nature  of  the  action  from  one  at  law  for  the 
recovery  of  the  balance  due  on  certain  promissory  notes  given  in 
payment  of  a  traction  engine  to  a  suit  in  equity  to  foreclose  a 
mortgage  on  such  engine  given  as  security  for  the  payment  of 
such  notes  does  not  change  the  causes  of  action  set  forth  in  the 
original  eomplaint|  but  merely  changes  the  remedy. 
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[2]  Id. — Election  of  Remedies — Estoppel. — The  fact  that  the  plain- 
tiff took  possession  of  the  mortgaged  property  and  undertook  to 
sell  the  same  under  the  provision  of  the  mortgage  authorizing 
it  to  take  that  course  in  case  of  a  default  in  the  payment  of  the 
notes,  and  then  commenced  an  action  at  law  for  the  deficiency, 
did  not  estop  it  from  thereafter  amending  its  complaint  and  suing 
in  equity  to  foreclose  the  mortgage  on  such  property,  the  attempted 
sale  pursuant  to  the  provisions  of  the  mortgage  not  having  been 
effected  and  the  original  action  not  having  been  prosecuted  to  final 
judgment. 

[8]  Id. — Capacity  or  Oobpobation  —  Estoppel  or  Mobtgaoob  to 
Deny. — A  mortgagor  of  property  who  has  dealt  with  the  mortgagee 
as  a  corporation,  and  received  from  it  the  consideration  of  the 
mortgage  note,  is  estopped  from  denying  its  corporate  capacity  in 
an  action  by  the  corporation  to  foreclose  the  mortgage. 

[4]  Id. — Action  to  Foreclose  Mobtgagb — ^Bight  to  Juby  Tbial. — ^A 
proceeding  or  action  instituted  for  the  purpose  of  foreclosing  a 
mortgage,  either  on  real  or  personal  property,  involves  an  equitable 
remedy,  and  a  jury  is  allowable  only  as  a  matter  of  grace  and 
not  of  right. 

[6]  Sales — ^Warranty — Fraud — ^Failure  to  Rescind  Contract — Ac- 
tion to  Foreclose  Mortgage — Evidence. — ^Where  a  contract  for 
the  sale  of  a  traction  engine  contained  no  warranty  that  tlie 
engine  would  be  of  a  given  horse-power,  or  would  in  its  operation 
develop  that  power,  the  only  warranty  contained  in  the  order 
blank  for  the  engine  being  that  it  would  be  made  of  good  material 
"and  durable  with  care,  and  be  capable  of  doing  more  and  better 
work  than  any  other  machine  made  of  equal  size  and  proportions, 
working  under  the  same  conditions  on  the  same  job,  if  properly 
operated  by  competent  persons,"  the  court,  in  an  action  to  fore- 
close a  mortgage  on  such  engine  given  as  security  for  the  payment 
therefor,  properly  struck  out  the  defendants'  evidence  offered  to 
prove  an  alleged  oral  warranty  and  alleged  fraudulent  representa- 
tions made  by  the  plaintiff's  agent  as  to  the  horse-power  of  the 
engine  and  its  ability  to  perform  certain  specified  service,  the 
answer  of  the  defendants  not  having  alleged  any  rescission  or 
offer  to  rescind   the  contract. 

2.  Bringing  suit  not  prosecuted  to  Judgment  as  conclusive  election 
of  remedies,  notes,  34  L.  R.  A.  (N.  S.)  300;  L.  S.  A.  10170,  657. 

8.  Estoppel  of  defendant  in  action  by  corporation  to  deny  corporate 
existence,  note,  Ann.  Gus.  1914C,  1250;  what  names  import  corporation 
within  rule,  note,  5  A.  L.  S.  1580i 
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[6]  Id. — Knowledge  of  Defects — Retention  of  Engine — Failure  to 
Give  Notice — Waiver — Estoppel. — Alleged  fraud  and  misrepre- 
flentation  as  to  the  capacity  of  a  traction  engine  is  waived,  and 
an  estoppel  to  assert  frand  is  created,  where  the  purchasers,  with 
knowledge  of  the  failure  of  the  engine  to  measure  up  to  alleged 
representations  and  warranties,  retain  the  engine  and  make  no 
eomplaint  for  over  four  months,  at  which  time  they  request  an 
extension  of  time  of  payment,  whereas  the  contract  of  sale  gives 
them  ten  days  within  which  to  test  the  engine  to  ascertain  if  It 
meets  the  terms  of  the  warranty  contained  therein  and  further 
provides,  "Failure  to  so  make  sucL  trial  or  to  give  such  notice 
in  any  respect,  shall  be  conclusive  evidence  of  due  fulfillment  of 
warranty  on  the  part  of  said  company  and  that  the  machinery  is 
satisfactory  to  the  purchasers,  and  the  company  shall  be  released 
from  all  liability  under  the  warranty." 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sierra   County.    Stanley  A.   Smith,   Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  y.  Copren  and  W,  I.  Bedding  for  Appellants. 

Dunn,  White  &  Aiken  for  Respondent. 

HART,  J. — The  action  was  by  plaintiflf  to  recover  an  al- 
leged balance  due  upon  three  certain  promissory  notes,  exe- 
cuted by  defendants  to  plaintiff  as  part  payment  of  the 
purchase  price  of  a  certain  thirty  horse-power  traction  engine 
sold  by  plaintiff  to  defendants,  and  to  have  foreclosed  a 
certain  chattel  mortgage  on  said  engine  given  to  secure  the 
payment  of  said  promissory  notes.  From  a  judgment  in 
favor   of   plaintiff,   defendants   prosecute  this   appeal. 

This  case  has  been  before  us  twice  before.  The  first 
appeal  was  from  a  judgment  in  favor  of  plaintiff,  which 
judgment,  on  November  25,  1916,  was  reversed.  (J.  I. 
Case  Threshing  Mach.  Co.  v.  Copren  Bros,,  32  Cal. 
App.  194,  [1&2  Pac.  647].)  In  the  opinion  therein  will 
be  found  a  full  statement  of  the  facts  of  the  case.  The 
second  appeal  was  from  an  order  changing  the  place  of  trial 
from   Sierra  County  to  Plumas  County,   and  we  reversed 

6.    Waiver  of  fraud  generally,  note,  67  L.  B.  A.  705;  by  completing 
executory  contract  for  sale  of  personal  property  after  discovering  fraud, 
note,  8  L.  B.  A.    (N.  8.)   452. 
45  OaL  App.->11 
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the  order.  (J.  I.  Case  Threshing  Mach.  Co.  v.  Copren  Bros,, 
35  Cal.  App.  70,  [169  Pac.  443].) 

The  original  complaint  in  the  action  was  filed  September 
11,  1914,  and  the  prayer  of  said  complaint  waa  for  judg- 
ment in  the  sum  of  $900.99,  the  amount  of  the  principal 
and  interest  due  on  said  notes  on  June  22,  1914.  The  na- 
ture of  the  action,  as  originally  brought,  and  the  contents 
of  the  original  complaint,  may  be  given  here  as  they  are 
briefly  stated  in  the  opinion  on  the  former  appeal  of  this 
case  (32  Cal.  App.  194,  [162  Pac.  647]),  as  follows: 

''Action  to  recover  a  judgment  for  money  claimed  to  be 
due  and  unpaid  upon  three  certain  promissory  notes.  The 
complaint  alleged  that  the  notes  were  executed  on  July  5, 
1912;  that  they  were  secured  by  a  mortgage  of  even  date 
on  certain  personal  property;  that  the  mortgage  provided 
in  the  event  of  default  in  the  payment  of  the  notes  the 
plaintiff  could  take  possession  of  the  mortgaged  property 
and  sell  the  same  with  or  without  notice,  and  after  deduct- 
ing the  expense  of  the  sale  apply  the  balance  on  the  notes 
secured  by  the  mortgage;  that  the  balance  remaining 
unpaid  on  said  notes  after  crediting  the  proceeds  of  such 
sale  should  at  once  become  due  and  payable;  that,  acting 
under  the  terms  and  provisions  of  the  mortgage,  the  defend- 
ant, upon  default  in  the  payment  of  the  notes,  and  on 
June  22,  1914,  took  possession  of  and  sold  the  mortgaged 
property  for  five  hundred  dollars,  and,  after  deducting 
twenty  dollars  expenses,  credited  $480  on  the  notes;  that 
there  had  been  paid  on  one  note  before  that  time  $74.45, 
which,  with  the  credit  of  $480,  left  a  balance  of  principal 
due  of  $684.30,  and  judgment  was  asked  for  this  amount 
and  interest  as  provided  in  the  notes.  The  court,  at  the 
conclusion  of  the  taking  of  the  testimony,  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  sued 
for,  and  it  did  so.  This  appeal  is  from  the  judgment  fol- 
lowing such  verdict.  The  defendants  filed  a  general  and 
special  demurrer  to  the  complaint,  which  was  overruled.'* 

On  a  rehearing  of  the  case,  this  court  said,  among  other 
things:  "But  plaintiff  having  elected  to  enforce  its  rights 
by  public  sale  and  having  brought  its  action  upon  the 
assumption  that  there  was  such  a  sale,  there  was  an  entire 
failure  of  proof.  So.  also,  was  there  an  entire  failure  of 
proof  that  any  sale  was  made." 
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On  May  4,  1918,  plaintiff  served  a  notice  of  motion 
for  leave  to  file  an  amended  complaint.  The  motion  was 
opposed  by  defendants  on  several  diflerent  and  distinct 
grounds,  some  of  which  will  hereafter  be  given  special 
attention  herein,  since  they  involve  the  principal  points 
upon  which  a  reversal  of  the  judgment  is  asked.  After 
hearing  the  motion,  the  court  granted  plaintiff  leave  to  file 
the  proposed  amended  complaint,  and  the  same  was  filed 
on  June  3,  1918.  Defendants  demurred  to  the  amended 
complaint  and,  the  demurrer  having  been  overruled,  filed  an 
amended  answer. 

[1]  The  amended  complaint  changed  the  nature  of  the 
action  from  that  of  one  at  law  for  the  recovery  of  the 
balance  due  on  the  promissory  notes  given  by  defendants 
to  plaintiff  to  that  of  a  suit  in  equity  to  foreclose  the 
mortgage  given  by  defendants  to  plaintiff  on  the  engine  sold 
to  the  former  by  the  latter  to  secure  the  payment  of  the 
notes   in  suit. 

The  amended  complaint  is  in  three  counts,  in  two  of 
which  it  is  alleged  that  no  payment  has  been  made  upon 
the  notes  and  that  the  principal  of  each  of  said  notes  and 
the  interest  are  now  due.  In  the  other  count  credit  is 
given  on  the  note  for  the  sum  of  $74.45. 

The  grounds  of  the  opposition  by  the  defendants  to  the 
order  permitting  the  plaintiff  to  file  the  amended  complaint 
which  are  principally  urged  here  as  those  upon  which  in- 
sistence for  a  reversal  of  the  judgment  is  predicated  are: 
1.  That  the  amended  complaint  sets  up  entirely  different 
and  distinct  causes  of  action  from  those  set  up  in  the  origi- 
nal complaint,  and  that  said  causes  of  action  are  barred 
under  the  terms  of  section  337  of  the  Code  of  Civil  Pro- 
cedure; 2.  That  the  plaintiff,  by  the  mortgage  in  question, 
was  expressly  given  two  different,  distinct,  and  inconsistent 
remedies,  by  either  of  which  it  was  at  liberty  to  enforce 
payment  of  the  promissory  notes  in  suit,  that  it  was,  there- 
fore, put  to  its  election  as  to  which  of  said  remedies  it 
would  adopt,  and  that  having,  in  the  first  instance,  elected 
to  adopt  and  pursue  one  of  the  remedies,  it  waived  the 
risht  to  employ  the  other  remedy  for  the  enforcement  of  its 
demands,  to  wit,  by  foreclosure  of  the  morlsraee,  and  is, 
therefore,  now  estopped  from  invoking  that  remedy. 
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1.  We  cannot  concur  in  the  view  that  the  effect  of  the 
amendment  of  plaintiff's  pleading  in  the  particular  men- 
tioned was  to  state  therein  causes  of  action  different  from 
those  set  up  in  the  original  complaint.  Indeed,  to  our 
minds  it  is  obvious  that  the  amendment  had  no  such  effect. 
The  complaint,  as  amended,  proceeds  upon  precisely  the 
same  causes  of  action  or  seeks  the  establishment  of  precisely 
the  same  rights  as  those  which  were  claimed  by  or  asserted 
in  the  original  complaint.  The  amended  complaint  docs  not 
change  the  character  of  the  obligations  sought  to  be  en- 
forced, but  merely  changes  the  remedy  by  which  it  is  sought 
to  enforce  the  obligations,  and,  therefore,  does  not  change 
the  causes  of  action  set  forth  in  the  original  complaint. 
(Frost  V.  Witter,  132  Cal.  421,  [84  Am.  St.  Rep.  53,  64 
Pac.  705].)  In  the  case  just  named,  the  complaint  in  an 
action  on  a  promissory  note  was  filed  two  days  before 
the  time  at  which  action  on  the  obligation  would  have 
become  barred  by  the  provisions  of  section  337  of  the  Code 
of  Civil  Procedure.  Some  six  days  after  the  complaint  was 
filed,  and  four  days  after  suit  on  the  obligation  would 
have  been  barred,  an  amended  complaint  was  filed,  and,  in 
addition  to  the  matter  set  up  in  the  original  complaint,  it 
alleged  that  the  note  was  secured  by  a  mortgage  of  even 
date  with  the  note,  and  declared,  also,  upon  the  mortgage. 
One  Q.  W.  Witter  was  also  made  by  the  amended  complaint 
a  party  to  the  action  as  claiming  some  interest  in  the  mort- 
gaged premises.  The  trial  court  decreed  a  foreclosure  of 
the  mortgage,  and  on  appeal  it  was  argued,  as  it  is  here, 
that  there  had  been  a  change  effected  in  the  cause  of  ac- 
tion by  the  amended  complaint  and  that  the  action,  as 
made  by  the  latter  pleading,  was  barred  under  the  section  of 
the  code  above  named.  Replying  to  that  argument,  the 
supreme  court  said,  quoting  the  syllabus:  *'An  amendment 
of  the  complaint  in  an  action  upon  a  promissory  note,  so 
as  to  set  up  a  mortgage  made  by  the  defendant,  which  is 
an  incident  to  the  note,  and  to  seek  its  foreclosure,  is 
permissible.  It  is  not  a  departure  from  the  original  cause 
of  action,  but  merely  cures  a  statutory  defect  in  the  com- 
plaint, and  gives  the  plaintiff  an  additional  remedy  to  en- 
force the  obligation  of  the  note  against  the  defendant." 
This  is  decisive  of  the  point  now  under  consideration.  Tt 
may  be  added,  however,  that  it  is  quite  obvious  that  the 
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plaintiff  could  not  have  established  a  case  under  the  original 
complaint.  [2]  As  seen,  it  took  possession  of  the  mort- 
gaged property  and  undertook  to  sell  the  same  under  the 
provision  of  the  mortgage  authorizing  it  to  take  that  course 
in  case  of  a  default  in  the  payment  of  the  notes,  or  any 
default  by  the  defendants  in  that  particular.  As  above 
shown,  this  court  held,  on  appeal,  that  there  was  no  public 
sale  of  the  property — that  is,  that  there  was  an  entire  fail- 
ure of  proof  of  a  sale.  Manifestly,  had  the  plaintiff  gone  to 
trial  after  the  judgment  of  this  court  upon  the  original 
complaint,  it  would,  of  course,  have  failed  to  prove  that  a 
sale  had  taken  place.  Upon  the  theory  upon  which  it  made 
its  case  by  the  original  complaint,  it  would  have  been  but  a 
futile  or  idle  act  to  go  on  with  the  trial  of  the  action.  Of 
course,  by  these  observations  we  are  not  to  be  understood 
as  intimating  that  a  party  may  by  amendment  so  change 
his  complaint  as  to  effect  a  departure  from  the  cause  of 
action  originally  stated  therein. 

2.  We  do  not  think  this  is  a  case  where  the  doctrine 
of  election  between  remedies  applies.  The  cases  where 
that  principle  has  been  successfully  invoked  are  generally 
where  a  party,  having  two  different  and  distinct  remedies 
available  to  him  for  the  enforcement  of  a  single  right  or 
obligation,  has  adopted  one  of  the  remedies  and  through 
it  has  pressed  his  action  to  final  judgment,  and,  finding 
that  he  has  failed  to  adopt  the  course  or  the  remedy  which 
would  have  rendered  the  execution  of  his  judgment  the 
more  effectual,  attempts  to  invoke  the  other  remedy.  Where, 
for  illustration,  the  holder  or  owner  of  a  promissory  note, 
which  is  secured  by  a  mortgage,  elects  to  proceed  at  law 
and  so  sues  upon  the  note,  without  relying  upon  the  security 
of  his  mortgage,  and  has  obtained  judgment  which  has  be- 
come final,  it  has  been  held  that,  in  such  case,  the  plain- 
tiff waives  his  security  and  cannot  go  into  a  court  of  equity 
and  secure  relief  by  way  of  a  foreclosure.  This  proposition 
is  an  essential  corollary  of  one  of  the  underlying  or  funda- 
mental concepts  of  the  reformed  procedure,  to  wit,  the  pre- 
vention of  a  multiplicity  of  suits.  (Ovid  v.  Stoddard,  54 
Cal.  613.) 

The  case  of  Parke  &  Lacy  Co,  v.  White  B.  L.  Co,,  101 
Cal.  37,  [35  Pac.  442]  (cited  by  appellants  here),  was  just 
such  a  case  as  the  one  first  above  hypothetically  stated.    It 
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involved  an  action  to  recover  certain  personal  property  or 
its  value,  said  property  having  been  sold  or  leased  to  the 
defendant  by  the  plaintiff  under  a  written  instrument 
characterizing  itself  as  a  "lease,"  providing  that  the  prop- 
erty should  be  transferred  to  the  possession  of  the  defend- 
ant, that  the  latter  for  the  use  of  the  property  should  pay 
the  lessee  the  sum  of  $3,064,  payable  in  full  on  a  day  named 
in  the  future,  and  that  the  property  should  become  the 
property  of  the  lessees  if  they  paid  the  full  amount  stated 
by  the  time  designated,  or,  if  said  lessees  failed  to  pay  said 
amount  at  the  time  to  which  they  were  limited  by  the  agree- 
ment for  that  purpose,  or  failed  to  comply  with  any  other 
of  the  covenants  of  the  "lease,"  they  should  lose  all  and 
any  interest  in  said  property  and  the  lease  become  void  and 
of  no  effect.  It  appears  that  at  the  time  of  the  execution 
of  the  so-called  lease,  a  mortgage  was  given  by  one  Hilton, 
upon  certain  real  property,  to  secure,  with  another  obliga- 
tion, the  money  to  be  paid  by  the  defendants  for  the  prop- 
erty in  question.  Prior  to  the  commencement  of  the  action 
involved  in  the  appeal  in  that  case,  the  plaintiff  brought  an 
action  on  the  note  and  mortgage,  and  therein  the  court 
gave  plaintiff  judgment  for  the  amount  of  the  indebtedness 
due  under  the  alleged  lease,  but  denied  a  foreclosure  of 
the  mortgage.  The  supreme  court  held  that  the  instrument 
involving  the  transfer  of  the  possession  of  the  property  to 
defendants  was  not  a  lease,  but  either  a  completed  or  con- 
ditional sale,  in  either  of  which  cases  the  plaintiff  could 
not  prevail,  since,  if  it  was  a  completed  sale,  it  should 
have  sued  for  the  recovery  of  the  purchase  price,  but,  if  a 
conditional  sale,  it  should  have  rescinded  the  agreement  and 
sued  for  the  recovery  back  of  the  property.  The  plaintiff,  of 
course,  could  not  claim  the  right  both  to  the  property  and  to 
the  purchase  price,  "and,"  proceeded  the  court,  "an  action 
brought  to  recover  the  purchase  price,  as  was  done  in  this 
case,  is  a  ratification  of  the  sale." 

This  case,  it  is  very  clear,  does  not  come  within  the  above 
case. 

The  case  of  San  Bernardino  Invest.  Co.  v.  Merrill,  108 
Cal.  490,  [41  Pac.  487],  also  cited  by  the  appellants  here 
upon  the  doctrine  of  election,  aside  from  a  few  general 
observations  as  to  the  nature  of  that  doctrine  and  the  oc- 
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casions  on  which  it  may  be  invoked,  has  absolutely  no  aj  'j)li- 
cation  to  the  case  now  before  us. 

We  conclude  that  the  court  below  made  no  mistake  in 
allowing  the  plaintiff  to  amend  its  complaint  {Crittenderi  v. 
St  HiU,  34  Cal.  App.  107,  [166  Pac.  1016]),  nor  do  we 
think  it  is  shown  that  there  was  an  abuse  of  judicial  discre- 
tion in  doing  so.  To  the  contrary,  under  the  peculiar  cir- 
cumstance.^  of  the  situation,  the  allowance  of  the  amendment 
was  eminently  proper  as  in  the  interest  of  justice.  {Afden 
V.  May  field,  33  Cal.  App.  684,  693,  694,   [166  Pac.  377].) 

[3]  3.  It  is  next  contended  that  the  corporate  capacity 
of  the  plaintiff  was  not  properly  shown.  It  is  a  well-settled 
rule  that  **a  mortgagor  of  property  who  has  dealt  with  the 
mortgagee  as  a  corporation,  and  received  from  it  the  (con- 
sideration of  the  mortgage  note,  is  estopped  trom  denjing 
its  corporate  capacity  in  an  action  by  the  corporation  to 
foreclose  the  mortgage."  (Syllabus  in  Bank  of  Shasta  v. 
Boyd,  99  Cal.  604,  [34  Pac.  337].)  The  following  cnses 
and  authorities  also  declare  the  rule  to  be  as  thus  stated: 
Grangers'  etc.  Assn.  v.  Clark,  67  Cal.  634,  [8  Pac.  44.5] ; 
Oregonian  Ry.  etc.  Co.  v.  Oregon  By.  etc.  Co.,  10  Sawy. 
464,  22  Fed.  245;  Cowell  v.  Springs  Co.,  100  U.  S.  61,  [25 
L.  Ed.  547,  see,  also,  Hose's  U.  S.  Notes] ;  Close  v.  Ore'-n- 
wood  Cemetery,  107  U.  S.  466,  [27  L.  Ed.  408,  2  Sup.  Jt. 
Rep.  267] ;  Bigelow  on  Estoppel,  pp.  527-529 ;  Morawetz  on 
Private  Corporations,  sec.  750;  Spelling  on  Corporation, 
sec.  44;  Raphael  Weill  &  Co.  v.  Crittenden,  139  Cal.  4^3, 
[73  Pac.  238] ;  Fresno  Canal  d;  Irr.  Co.  v.  Warren,  72  Ciil 
379,  [14  Pac.  37];  Camp  v.  Land,  122  Cal.  167,  [54  Pa-. 
839]. 

That  the  defendants  dealt  with  the  plaintiff  as  a  corponi- 
tion  is  indubitably  shown  by  the  fact  that  the  notes  and  tie 
mortirage  which  they  executed  in  favor  of  plaintiff  and 
upon  which  this  action  is  founded  and  the  affidavit  attached 
to  tho  mortgage  were  signed  and  presumably  read  by  them. 

[4]  4.  The  court  made  no  error  in  denying  the  appli&i- 
tion  of  the  defendants  for  a  trial  by  jury.  A  proceedir  g 
or  action  instituted  for  the  purpose  of  foreclosing  a  moii- 
ga?e,  either  on  real  or  personal  property,  involves  tn 
equitable  remedy,  and  it  is  about  as  elementary  a  propon- 
tion  as  is  to  be  founrl  in  the  whole  body  of  the  law  tli  it 
juries  are  allowable  in  the  equity  courts,  if  at  all,  or'y 
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as  a  matter  of  grace  and  not  of  right.  Where  a  jury  is  in- 
voked and  is  allowed  in  an  equity  case,  it  is  merely  because 
the  chancellor  desires  its  assistance  in  the  solution  of  the 
questions  of  fact  at  issue,  but  the  function  or  office  of  the 
jury  in  such  a  case  is  in  nature  and  scope  advisory  only, 
and  the  jury's  conclusion  or  verdict  upon  the  facts  may 
be  disregarded,  even  arbitrarily,  by  the  chancellor,  and 
findings  of  fact  may  be  made  by  him  contradictory  to  those 
implied  from  the  verdict,  and  if  there  be  testimony  sup- 
porting the  findings  by  the  judge,  the  decree  will  stand 
immune  from  disturbance,  so  far  as  the  findings  are  con- 
cerned. {Mitchell  V.  Gray,  9  Cal.  App.  423,  429,  430,  [97 
Pac.  160]  ;  Downing  v.  La  Du,  82  Cal.  471,  473,  [23  Pac. 
202];  CajToll  V.  D<miel,  95  N.  Y.  254;  Van  Valkenburgh 
V.  Oldham,  12  Cal.  App.  572,  579,  [108  Pac.  42].) 

[5]  5.  It  is  next  contended  that  the  court  erred  in  not 
permitting  the  defendants  to  prove  an  alleged  oral  war- 
ranty made  by  the  plaintifif's  agent  before  the  execution  of 
the  written  order  or  contract  of  sale  as  to  the  capacity  or 
horse-power  of  the  tractor  and  also  by  not  allowing  testi- 
mony in  support  of  the  charge  (introduced  for  the  first  time 
in  this  case  through  the  amended  answer)  that  the  plain- 
tiflf's  agent  fraudulently  and  with  intent  to  deceive  and 
defraud  the  defendants  made  false  representations  to  the 
defendants  as  to  the  character,  quality,  and  capacity  of 
the  engine  and  its  ability  to  perform  certain  specified  ser- 
vice, and  by  which  representations  the  latter,  so  it  is  alleged, 
were  solely  influenced  and  induced  to  enter  into  the  contract 
of  sale. 

The  defendants,  on  the  close  of  plaintiff's  case,  proceeded 
to  introduce  testimony  in  support  of  the  averments  of  their 
answer  as  to  the  alleged  oral  warranty  and  the  alleged 
fraudulent  representations  by  which  they  were  induced 
to  enter  into  the  contract  of  sale,  whereupon  counsel  for 
plaintiff  objected  to  any  testimony  addressed  to  those  mat- 
ters of  defense,  but  sugprested  that  the  court  overrule  the 
objcotions,  which  were  based  upon  the  usual  general  and 
also  certain  special  grounds,  and  so  allow  the  testimony  to 
go  in,  subject  to  the  objections  made  against  it  and  to  a 
motion  by  plaintiff  to  strike  it  out  after  it  was  all  before  tbe 
court.  "With  this  understanding,  testimony  in  support  of 
the  special  defenses  reftTred  to  was  admitted,  but  was  later 
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stricken  out  on  motion.  It  is  now  urged  that  the  ruling 
of  the  court  on  this  motion  was  not  only  erroneous  but 
hij^hly  prejudicial  to  the  rights  of  the  defendants  in  the 
trial  of  the  action,  as  certainly  it  would  be  if  it  had  been 
offered  in  support  of  proper  issues  presented  by  the  plead- 
ing of  the  defendants. 

But  there  are  several  ready  answers  to  the  contention 
that  the  action  of  the  court  in  striking  from  the  record  the 
testimony  mentioned  was  erroneous. 

This  court  held,  in  its  opinion  on  the  former  appeal  of 
this  case  (32  Cal.  App.  194,  200,  [162  Pac.  647,  650]),  that 
the  contract  in  question  contained  no  warranty  that  the 
engine  was  of  thirty  horse-power,  or  would,  in  its  operation, 
develop  that  power;  that  the  only  warranty  written  in  the 
order  blank  for  the  engine  was  that  it  would  be  made  of 
good  material,  ''and  durable  with  care,  and  be  capable  of 
doing  more  and  better  work  than  any  other  machine  made 
of  equal  size  and  proportions,  working  under  the  same 
conditions  on  the  same  job,  if  properly  operated  by  compe- 
tent persons,  with  competent  steam  or  horse-power,  and  the 
printed  rules  and  directions  of  the  manufacturer,  intelli- 
gently followed."  Acting  Justice  Ellison,  who  wrote  the 
opinion  in  that  case,  further  said  therein:  "It  [the  order 
for  the  machinery]  would  seem  to  have  been  carefully 
drawn  for  the  purpose  of  expressly  excluding  all  other- 
warranties.  It  contains  no  warranty  as  to  the  horse-power 
of  the  engine.  The  pleading  [answer  of  defendants]  did 
not  allege  any  rescission  or  offer  to  rescind  the  contract, 
and  we  conclude  the  court  did  not  err  in  excluding  evi- 
dence as  to  the  horse-power  the  engine  would  develop." 

The  decision  in  that  case  upon  the  question  whether  the 
order  contained  a  warranty  that  the  engine  was  of  a  cer- 
tain capacity  or  horse-power  embodies  the  law  of  the  case 
as  to  that  question  and  is  controlling  on  this  appeal,  not- 
withstanding that  the  plaintiff  was  permitted  to  amend 
its  complaint  and  so  set  up  some  additional  facts.  (Weller 
V.  Brown,  25  Cal.  App.  216,  [143  Pac.  251];  Heidi  v. 
Minor,  113  Cal.  385,  [45  Pac.  700] ;  Wallace  v.  S!sson,  114 
Cal.  42,  [45  Pac.  1000] ;  People  v.  Hamilton,  103  Cal.  488, 
[37  Pac.  627];  Allen  v.  Brymt,  155  Cal.  256,  [100  Pac. 
704].)  It  follows  that  the  effect  of  the  testimony  stricken 
out  by  the  court  would  have  been,  if  it  had  been  allowed  to 
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stand,  to  introduce  into  the  order  or  contract  a  provision 
which  that  instrument  does  not  contain.  In  other  words, 
the  effect  of  the  testimony,  if  allowed  to  remain  in  the 
record,  would  have  been  to  vary  the  terms  of  a  valid  writ- 
ten instrument,  which  the  law  will  not  permit  to  be  done, 
the  presumption  being,  where  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties,  that  such 
writing  contains  all  those  terms,  from  which  it  follows  that, 
as  between  the  parties  and  their  representatives,  or  their 
successors  in  interest,  there  can  be  no  evidence,  other  than  the 
contents  of  the  agreement  itself,  of  the  terms  of  such  agree- 
ment. (Code  Civ.  Proc,  sec.  1856.)  That  section,  it  is 
true,  specifies  certain  exceptional  instances  in  which  evi- 
dence other  than  the  contents  of  the  contract  may  be 
given,  to  wit,  where  a  mistake  or  imperfection  of  the  writ- 
ing is  put  in  issue  by  the  pleadings,  or  where  the  invalidity 
of  the  agreement  is  the  fact  in  dispute,  or  where  parol  evi- 
dence is  necessary  to  explain  an  extrinsic  ambiguity  or  to 
establish  illegality  or  fraud.  This  case,  however,  does  not 
come  within  any  of  those  exceptions.  So  far  as  the  question 
of  warranty  is  concerned,  it  is  not  claimed  that  the  agree- 
ment is  invalid  in  the  sense  in  which  that  word  is  used 
in  the  section  of  the  code,  nor  is  it  claimed  that  there  is  any 
mistake  or  imperfection  in  the  agreement,  or  any  question 
as  to  the  meaning  of  the  words  or  language  thereof.  There 
is  no  claim,  nor  could  there  be,  that  the  contract  is  not 
precisely  what  the  parties  themselves  made  it.  The  sole 
contention  is  that  the  plaintiff,  prior  to  the  execution  of 
the  written  agreement,  made  an  oral  warranty  of  the  horse- 
power and  capacity  of  the  engine  and  that  the  defendants 
are  entitled  to  a  judicial  decree  incorporating  such  oral 
warranty  into  the  written  agreement.  To  this  proposition 
a  further  reply  is  to  be  found  in  the  declaration  of  section 
1625  of  the  Civil  Code,  as  follows:  '*The  execution  of  a 
contract  in  writing,  whether  the  law  requires  it  to  be  written 
or  not,  supersedes  all  the  negotiations  or  stipulations  con- 
cerning its  matter  which  preceded  or  accompanied  the  exe- 
cution of  the  instrument." 

In  Peterson  v.  Chaix,  5  Cal.  App.  525,  537,  [90  Pac.  948], 
this  court,  through  Presiding  Justice  Chipman,  stated  the 
nil^.  in  applying  it  in  that  case,  as  follows:  **The  written 
contract  merged  all  previous  negotiations,  and  is  presumed, 
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in  law,  to  express  the  final  understanding  of  the  parties. 
If  the  contract  did  not  express  the  true  agreement,  it  was 
the  claimant's  folly  to  have  signed  it.  The  court  cannot 
be  governed  by  any  such  outside  considerations.  Previous 
and  contemporaneous  transactions  and  facts  may  be  very 
properly  taken  into  consideration  to  ascertain  the  subject 
matter  of  a  contract  and  the  sense  in  which  the  parties  may 
have  used  particular  terms,  but  not  to  alter  or  modify  the 
plain  language  which  they  have  used."  (See,  also,  KtUl- 
man,  Salz  dk  Co.  v.  Sugar  Apparatus  Mfg.  Co.,  153  Cal. 
725,  [96  Pac.  369] ;  Germain  Fruit  Co.  v.  Armsby  Co.,  153 
Cal.  585,  [96  Pac.  319] ;  Gardiner  v.  McDonogh,  147  Cal. 
313,  [81  Pac.  964] ;  Dollar  v.  International  Banking  Corp., 
13  Cal.  App.  331,  [109  Pac.  499] ;  Yula  Mfg.  Co.  v.  Stme, 
39  Cal.  App.  440,  [179  Pac.  418].) 

The  rule  is  with  singular  clearness  stated  in  the  last- 
named  case  {Yuha  Mfg.  Co.  v.  Stone)  by  Justice  Burnett. 
The  following  pertinent  excerpts  may  with  advantage  be 
incorporated  herein:  '*It  is  not  disputed  by  appellant  that 
an  additional  warranty  cannot  be  shown  to  that  contained  in 
the  written  contract,  but  it  is  contended  that  the  offer 
constituted  an  effort  to  prove  fraud  which  operated  as  an 
inducement  to  the  execution  of  said  agreement,  and  which, 
if  shown,  would  avoid  the  whole  contract  and  relieve  the 
appellant  from  the  apparent  liability  on  said  promissory 
notes.  ,  .  .  An  'express  warranty'  means  simply  an  under- 
taking or  covenant  that  the  thing  which  is  the  subject  of  the 
contract  is  or  is  not  of  a  certain  quality  or  capacity.  It  is 
difficult,  therefore,  to  resist  the  conclusion  that  appellant 
sought  to  add  to  the  warranty  contained  in  said  written 
instrument.  Of  course,  the  significance  of  the  said  parol 
assurance  was  not  changed  by  reason  of  the  fact  that  it  is 
claimed  to  have  been  fraudulently  given.  Whether  the 
promise  was  made  with  or  without  a  deceitful  intent,  its 
importance  to  appellant  arose  from  the  consideration  that 
it  related  to  the  character  of  the  tractor  which  was  to  be 
furnished.  Its  quality  as  a  warranty  would  not  be  chanired 
or  affected  in  the  least  by  alleging  that  the  representation 
was  fraudulently  made.*' 

Again,  it  is  said  in  that  case,  referring  to  the  rule  that 
prior  representations  and  negotiations  are  to  be  coTisid'-rr  | 
as  having  been  merged  in  the  written  agreement  and  cannot 
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be  shown  or  proved  in  any  other  way  than  by  the  instru- 
ment itself:  ''Manifestly,  this  consideration  does  not  pre- 
clude either  party  from  showing  fraud  that  might  vitiate 
the  apparent  contract  of  the  parties.  The  fraud,  however, 
must  relate  to  and  be  connected  with  the  agreement  which  is 
the  basis  of  the  action.  Herein,  as  we  have  seen,  the  sup- 
posed fraudulent  representation  is  entirely  disconnected 
from  the  actual  contract  of  the  parties  and  cannot  be  con- 
siderd  a  material  element,  since  it  was  entirely  ignored 
and  superseded  by  the  written  instrument.  If  appellant 
had  made  a  similar  allegation  as  to  any  of  the  facts  recited 
in  said  instrument,  or  had  shown  by  proper  averment  that 
his  signature  to  the  contract  was  obtained  fraudulently  or 
that  he  was  deceived  as  to  the  contents  or  that  it  did  not 
contain  the  full  intent  of  the  parties,  a  different  situation 
would,  of  course,  be  presented." 

The  opinion  in  question  then  concludes  with  these  obser- 
vations, which  have  pertinent  and  cogent  application  to 
the  case  before  us:  ** Manifestly,  the  court,  as  far  as  pos- 
sible, should  protect  an  innocent  party  against  the  fraud  of 
one  seeking  to  take  an  unconscionable  advantage;  but  in 
this  class  of  cases,  when  the  parties  have  deliberately  re- 
duced their  contract  to  writing  and  have  undertaken  to  set 
forth  the  character  of  the  contrivance  which  is  sold,  and 
there  is  no  mistake  or  fraud  connected  with  the  execution 
of  said  instrument,  it  is  reasonable  and  in  accordance  with 
the  law  to  hold  that  the  contract  shall  not  be  avoided  by 
reason  of  some  false  representation  as  to  the  quality  of  the 
machine,  which  representation  the  vendee  has  seen  fit  to 
completely  ignore  in  the  ti^ritten  instrument.  It  is  true, 
of  course,  that  a  defrauded  party  cannot  by  the  simple 
'device  of  a  written  instrument'  be  deprived  of  the  right 
to  prove  the  fraud,  but  it  is  equally  true  that  he  cannot  be 
permitted  to  nullify  the  rule  in  relation  to  written  instru- 
ments by  the  specious  claim  that  he  was  deceived  by  certain 
oral  representations." 

Nothing  can  be  added  to  what  is  said  in  the  case  last 
above  considered  with  regard  both  to  the  question  as  to 
the  alleged  oral  warranty  of  the  en^ne  and  the  claim  and 
allesrations  of  fraudulent  representations  by  the  agent  of 
plaintiff  to  the  defendants  to  induce  them  (and  which  they 
alleged  did  induce  them)  to  enter  into  the  contract  of  sale 
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involved  herein.  We  may,  however,  with  propriety  hore 
refer  to  some  very  recent  California  eases  which  declare  the 
law  to  be  as  it  is  stated  and  applied  in  the  case  last  above 
considered,  namely:  Heffner  v.  QrosSf  179  Cal.  738,  [17S 
Pac.  860],  the  opinion  by  Mr.  Justice  Shaw;  Madera  Sugar 
Pine  Co.  v.  Livermore,  179  Cal.  116,  [175  Pac.  456] ;  De 
Laval  Dairy  Supply  Co.  v.  Talbott,  38  Cal.  App.  39,  [175 
Pac.  83]. 

[6]  But  we  may  further  suggest  that,  according  to  the 
facts  of  this  case  and  the  authorities,  the  defendants  waived 
the  alleged  fraud  and  misrepresentation  as  to  the  capacity 
and  power  of  the  engine  which  they  charge  were  made  by 
the  agent  of  plaintiff  who  negotiated  the  sale  and  which 
they  allege  and  attempted  to  prove  influenced  and  induced 
them  to  enter  into  the  contract,  and  are  estopped  from  rais- 
ing the  question  of  fraud  in  this  case. 

The  evidence  which  was  presented  by  the  defendants, 
but  which  was  stricken  from  the  record,  shows  that  they 
received  the  engine  on  the  fifth  day  of  July,  1912,  and  im- 
mediately put  the  engine  to  use;  that  they  then  discovered 
that  it  not  only  failed  to  develop  the  thirty  horse-power 
which  they  allege  that  the  plaintiff  warranted  its  capacity 
to  be,  but  failed  to  work  at  all — at  least,  satisfactorily. 
Notwithstanding  their  knowledge  of  these  facts,  they  re- 
tained the  engine,  and  it  is  not  made  to  appear  that  they 
made  any  complaint  of  the  failure  of  the  engine  to  measure 
up,  as  to  power,  to  the  representations  which  they  claim 
were  falsely  made  by  the  plaintiff  as  to  the  capacity  or 
power  of  the  tractor  until  the  seventeenth  day  of  November, 
1912 — a  period  of  over  four  months  after  they  had  received 
the  engine  and  attempted  to  work  it — when  they  addressed 
to  the  plaintiff  a  letter  in  which  they  said:  "As  we  have 
had  a  very  poor  year  with  our  contracts,  we  will  not  be 
able  to  pay  note  due  on  November  1,  1912.  We  would 
like  to  arrange  if  possible  to  have  all  payments  extended 
one  year,  as  that  will  give  us  a  chance  to  get  some  kind 
of  work  for  the  tractor,  as  it  was  a  total  failure  on  our  wood 
contract  and  by  trying  to  haul  with  it,  we  only  got  out 
about  Mi  of  our  contract  this  season."  The  letter  then 
proceeded  to  say  that  the  enerine  would  not  do  the  work  as 
guaranteed,  etc.,  but  this  is  not  material  to  the  present  con- 
sideration. 
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The  defendants,  by  the  contract,  were  given  ten  days 
within  which  to  test  the  engine,  and  if,  within  that  time, 
they  discovered  that  it  failed  to  meet  the  terms  of  any  war- 
ranty contained  in  the  contract,  they  likewise  agreed  to  give 
plaintiff  written  notice  thereof  at  once.  The  contract,  after 
f)ro visions  relating  to  the  duty  of  the  plaintiff  on  receiving 
such  notice  from  the  defendants  and  obligating  the  former 
to  make  its  warranty  good,  further  provides:  ** Failure  to 
so  make  such  trial  or  to  give  such  notice  in  any  respect, 
shall  be  conclusive  evidence  of  due  fulfillment  of  warranty 
on  the  part  of  said  company  and  that  the  machinery  is  sat- 
isfactory to  the  purchasers,  and  the  company  shall  be  re- 
leased from  all  liability  under  the  warranty."  There  is  not 
in  the  record  or  there  was  not  offered  any  evidence  what- 
ever that  the  defendants  gave  plaintiffs  any  written  notice 
of  the  defectiveness  of  the  tractor  in  any  respect  except 
such  notice  as  may  be  extracted  from  their  letter  of  Novem- 
ber 17,  1912,  above  referred  to,  and  manifestly  that  was  not 
the  notice  required  by  the  agreement  of  the  parties. 

It  is  very  clear  from  the  foregoing  statement  of  the  sit- 
uation that  the  defendants  waived  any  fraud  which  they 
claim  mi<?ht  have  characterized  the  transaction  before  it  cul- 
minated in  the  execution  of  the  written  contract,  or,  per- 
haps, more  properly  speaking,  waived  the  right  to  raise  the 
question  of  fraud. 

**A  defrauded  party,"  says  the  supreme  court,  in  RiM 
V.  Mott,  120  Cal.  668,  677,  [53  Pac.  304],  **has  but  one 
election  to  rescind,  and  he  must  exercise  that  election  with 
reasonable  promptness  after  discovering  the  fraud.  {Dennis 
V.  Jones,  44  N.  J.  Eq.  513,  [6  Am.  St.  Rep.  899,  14  Atl. 
913].)  Delay  in  rescission  is  evidence  of  a  waiver  of  the 
fraud,  and  of  an  election  to  treat  the  contract  as  valid.  Any 
acts  evincive  of  an  intent  to  abide  by  the  contract  are  evi- 
dence of  an  affirmance  of  the  contract,  and  of  a  waiver  of 
a  right  of  rescission.  {Delano  v.  Jacoby,  96  Cal.  275,  [37 
Am.  St.  Rep.  201,  31  Pac.  290] ;  Marten  v.  Burns  Wine  Co., 
99  Cal.  355,  [33  Pac.  1107] ;  Bailey  v.  Fox,  78  Cal.  389, 
[20  Pac.  868] ;  Bach  v.  Tuch,  126  N.  Y.  53,  [26  N.  E.  1019] ; 
Crooks  V.  Nippatt,  44  Minn.  239,  [46  N.  W.  349] ;  Pearsoll 
V.  Chopin.  44  Pa.  St.  9.)'' 

The  above  is  only  declaratory  of  the  rule  of  our  code 
(Civ.  Code,  sec.  1691).  applied,  however,  to  a  situation  such 
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as  we  find  here.  The  Bection  says  that  a  party  to  a  contract 
**must  rescind  promptly,  upon  discovering  the  facts  which 
entitle  him  to  rescind,  if  he  is  free  from  duress,  menace, 
undue  influence,  or  disability,  and  is  aware  of  his  right  to 
rescind.'*  There  is  no  question  of  undue  influence,  menace, 
or  like  obstacles  to  the  free  exercise  of  the  will  mentioned 
by  said  section  in  this  case.  The  letter  of  the  defendants 
of  November  17,  1912,  cannot  justly  be  construed  to  be  less 
than  an  affirmance  of  the  contract.  In  other  words,  said 
letter  and  the  expressions  it  contains  were  "evincive  of  an 
intent  to  abide  by  the  contraxjt,"  and,  therefore,  constituted 
evidence  of  a  waiver  of  the  right  of  rescission. 

It  is  wholly  unnecessary  to  multiply  cases  illustrating  the 
application  of  the  principle  under  discussion.  In  our  own 
state  reports  may  be  found  many  such  cases  other  than 
those  cited  above. 

"We  can  perceive  no  possible  ground  upon  which  the  appel- 
lants may  expect  to  prevail  in  this  case  under  its  circum- 
stances as  they  are  shown  here  and  as  they  were  shown 
by  the  record  in  the  case  on  the  former  appeal.  If  they 
became  parties  to  a  bad  bargain,  it  is,  of  course,  to  be 
greatly  deprecated  that  they  were  not  fortunate  enough 
to  relieve  themselves  from  the  ill  consequences  thereof. 
But  when  a  person  is  lured  or  otherwise  led  into  a  business 
engagement  or  a  contract,  which  is,  as  to  him,  unconscion- 
able or  inequitable  (and  we  are  not  to  be  understood  as  in- 
timating that  upon  the  record  we  are  justified  in  saying 
that  this  is  of  that  class),  he  must,  before  he  can  justly 
expect  equity  to  extend  to  him  her  protecting  hand,  exer- 
cise a  proper  degree  of  vigilance  and  act  promptly  after  he 
has  discovered  that  an  unconscientious  advantage  has  been 
taken  of  him  in  the  transaction,  to  the  end  that  not  only 
may  the  wrong  which  has  thus  been  inflicted  upon  him  be  re- 
dressed, but  that  the  rights  of  the  other  party  to  the  agree- 
ment, if  rights  he  has,  may  be  preserved,  or  he  be  restored 
as  near  to  statu  quo  as  the  circumstances  of  the  situation 
will  permit  and  in  equity  justify.  The  defendants  here, 
as  we  have  shown,  not  only  slept  upon  their  rights,  but 
by  their  conduct  gave  the  plaintiff  the  right  to  believe 
that  the  bargain  was  satisfactory  to  them.  They  knew 
what  their  contract  was  and  had  ample  opportunity  to  sub- 
ject to  a  practical  test  the  machinery  they  had  purchased, 
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and,  indeed,  did  try  out  the  engine  on  numerous  occasions; 
yet  they  took  no  timely  steps  looking  to  a  rescission,  but, 
after  testing  the  capacity  and  power  of  the  tractor,  they 
kept  the  machine  and  asked  for  an  extension  of  the  times 
for  payments  on  the  purchase  price.  Thus  they  failed  to 
bring  themselves  even  within  the  shadows  of  a  court  of 
equity,  and  it  does  not  lie  in  their  mouths  to  complain  of 
a  dilemma  into  which  they  alone  have  brought  themselves, 
assuming  that  the  merits  of  the  transaction  as  such  are 
on  their  side. 
The  judgment  appealed  from  is  affirmed. 

Ellison,  P.  J.,  pro  tern,,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  16,  1920. 

All  the  Justices  concurred. 


[Civ.  No.   2338.    Second  Appellate  District,  Division  One. — ^December 

20,  1919.] 

J.    F.    AVERT,   Respondent,    v.    BERTHA    HAGENIOS, 

Appellant. 

[1]  Promissory  Notes — Construction  or  Interest  Provision — Pre- 
mature Action  to  Begover. — ^Where  a  promissory  note  payable 
on  or  before  four  years  after  its  date  provides  that  the  interest 
is  payable  quarterly,  "and  if  not  paid,  then  in  that  event  to  be 
compounded  quarterly  and  added  to  the  principal,"  it  is  optional 
with  the  maker  whether  she  should  pay  the  interest  at  the 
quarterly  dates  or  submit  to  the  amounts  being  added  to  the 
principal  to  be  collected  upon  maturity  of  the  whole;  and  an 
action  to  recover  the  interest  thereon  will  not  lie  prior  to  the 
maturity  of  the  note. 

[2]  Id. — Pleading — Foreclosxtre  of  Security — Personal  Judgment. 
Where  a  note  is  secured  by  a  mortgage  upon  real  property,  the 
holder  of  the  note  must  proceed  by  foreclosure  of  such  security 
before  obtaining  personal  judgment  upon  the  note  against  the 
maker  thereof. 
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[3]  Findings — Statute  of  Limitations — Issue — Pleading. — Where  the 
answer  sets  up  the  plea  of  the  statute  of  limitations  as  a  defense 
to  an  alleged  eanse  of  action,  the  defendant  is  entitled  to  have 
a  finding  upon  that  issue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge.  Appeal  from  order  denying  new 
trial  dismissed ;  judgment  reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  C.  Folsom  for  Appellant 

Geo.  M.  Barker  for  Respondent. 

JAMES,  J. — Defendant  herein  appealed  from  a  judgment 
entered  against  her,  also  from  an  order  denying  a  motion 
made  requesting  that  a  new  trial  be  had,  and  also  from  an 
order  refusing  to  vacate  the  conclusions  of  law  and  enter 
a  different  judgment.  The  order  denying  the  motion  for  a 
new  trial,  at  the  time  it  was  made,  was  not  an  appealable 
order  under  the  code  section  as  amended.  That  appeal 
should  be,  therefore,  dismissed.  All  questions  sought  to  be 
presented,  however,  are  reviewable  under  the  appeal  from 
the  judgment. 

The  appeal  being  taken  under  the  alternative  method,  ap- 
pellant's opening  brief  did  not  meet  the  requirement  of  sec- 
tion 953c  of  the  Code  of  Civil  Procedure,  which  in  express 
terms  directs  that  the  parties  shall  print  in  their  briefs  such 
portions  of  the  record  as  they  desire  to  call  to  the  attention 
of  the  court.  The  meaning  of  this  provision  is  most  plain, 
and  a  reading  of  it  could  admit  of  no  misunderstanding  as  to 
what  the  requirement  is.  By  numerous  decisions  made  prior 
to  the  present  year  it  was  held  that  the  failure  of  an  appel- 
lant to  comply  with  this  direction  imposed  no  duty  upon  the 
appellate  court  to  examine  the  typewritten  record  in  order 
to  ascertain  the  validity  of  any  contentions  made  upon  ap- 
peal. However,  the  legislature  of  1919  (apparently  at  the 
instance  of  some  counsel  who,  throuprh  the  negligent  failure 
to  meet  the  requirement  of  the  section,  had  not  st*cured  con- 
sideration for  contentions  made),  adopted  an  amendment 
to  the  section,  which  provides  that  an  api)i'al  shall  not  be  de- 
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cided  adversely  to  a  party  by  reason  of  the  failure  to  print 
portions  of  the  record  relied  upon,  but  that  in  such  case  the 
court  shall  make  an  order  directing  the  party  to  file  such 
supplement  containing  printed  portions  of  the  record  relied 
upon  and  fixing  the  time  within  which  such  may  be  done. 
Paraphrasing  the  amendment  a  little,  it  requires  the  court  to 
say  to  a  party:  "You  have  failed  to  read  or  observe  an  un- 
mistakably plain  provision  of  the  statute;  therefore  we  will 
allow  you  time  within  which  to  do  this,"  To  that  extent 
the  appellate  court  becomes  an  adjunct  of  the  law  school. 
After  respondent  in  this  case  had  filed  his  brief,  the  appel- 
lant did  offer  a  printed  supplement  in  which  certain  exhibits 
and  the  findings  of  the  court  were  printed,  but  she  failed  to 
incorporate  the  second  amended  complaint  or  the  answer,  a 
consideration  of  which  is  necessary  in  order  to  determine  the 
issues  tried.  However,  as  the  typewritten  record  is  not  par- 
ticularly voluminous,  we  have,  without  assuming  to  establish 
any  precedent  thereby,  examined  the  pleadings  found  in  the 
clerk's  transcript  and  much  of  the  evidence  set  out  in  the 
reporter's  record.  With  the  information  thus  obtained,  we 
may  fairly  consider  the  contentions  of  appellant. 

As  illustrated  by  the  record,  certain  of  the  contentions  of 
appellant  seem  clearly  to  possess  merit.  The  action  as  it  was 
finally  formulated  in  the  second  amended  complaint  was  di- 
vided into  two  counts ;  the  first  alleged  cause  being  for  inter- 
est due  upon  a  promissory  note,  which  note  is  in  the  follow- 
ing terms: 

"$4858.18.  Los  Angeles,  Calif.,  Aug.  23,  1913. 

**0n  or  before  four  (4)  years  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  J.  P.  Avery  or  order,  the  sum  of 
Forty-eight  Hundred  Kfty-eight  Dollars  and  eighteen  cents, 
with  interest  from  date  at  rate  of  five  (5%)  per  cent  per 
annum,  interest  payable  quarterly  from  date,  and  if  not  paid, 
then  in  that  event  to  be  compounded  quarterly  and  added  to 
the  principal  and,  in  event  of  a  failure  to  pay  this  note 
according  to  its  terms,  I  further  agree  to  pay  a  reasonable 
sura  for  attorney's  fees  in  case  suit  is  instituted  for  the  col- 
lection of  this  note. 

"(Sicrned)  Bartha  Hagbnios." 

The  second  allopred  cause  of  action  was  to  recover  the 
sura  of  $417.30,  alleged  by  the  plaintiff  to  have  been  ad- 
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vanced  on  behalf  of  defendant,  this  sum  being  made  up 
of  five  items  which  it  was  alleged  were  advanced  **  after 
August  23,  1913."  There  is  an  additional  allegation  that 
the  defendant  had  promised  to  pay  these  items  "within  two 
years  last  past."  The  answer  of  the  defendant  denied  that 
any  money  was  due  upon  either  cause  of  action,  and  partic- 
ularly pleaded  as  to  the  second  that  recovery  was  barred 
by  the  provisions  of  section  339  of  the  Code  of  Civil  Pro- 
cedure. A  separate  written  contract  entered  into  contem- 
poraneously with  the  execution  of  the  promissory  note 
was  set  out  in  haec  verba  in  the  answer  and  was  admitted 
by  the  plaintiff  to  have  been  made,  to  which  contract  ref- 
erence will  hereinafter  be  made. 

[1]  The  first  objection  urged  by  appellant  is  that  the 
promissory  note  was  not  due  at  the  time  the  action  was 
brought.  This  suit  was  commenced  by  the  filing  of  the 
original  complaint  on  September  10,  1915.  The  note,  as  will 
be  observed,  was  payable  **on  or  before  four  years  after 
date."  The  maturity  date  for  the  principal  of  the  note, 
therefore,  had  not  arrived  at  the  time  the  action  was 
brought.  Nor  could  it  be  claimed  that  under  the  terms  of 
the  note  a  right  of  action  existed,  assuming  that  there  had 
been  default  in  the  payment  of  interest,  for  the  note  pro- 
vides that  if  the  interest  be  not  paid,  it  shall  be  compounded 
and  added  to  the  principal.  Counsel  for  appellant  cites 
pertinent  authority  to  the  effect  that  under  such  a  reading 
of  the  note  it  was  optional  with  the  maker  whether  she 
should  pay  the  interest  at  the  quarterly  due  dates  or 
submit  to  the  amounts  being  added  to  the  principal  to  be 
collected  upon  maturity  of  the  whole.  {Wood  v.  Whisler, 
67  Iowa,  676,  [25  N.  W.  847].)  It  is  very  clear,  then, 
that  plaintiff's  suit  was  premature  as  to  any  recovery  for 
interest  on  the  note,  and  the  court  should  have  disallowed 
that  claim.  [2]  It,  moreover,  appears  that  by  the  contract 
which  was  made  contemporaneously  with  the  note,  defend- 
ant had  given  a  deed  to  certain  real  property  and  a  bill  of 
sale  of  certain  fixtures,  furniture,  ei  cetera,  of  an  apartment 
house,  all  of  which  instruments  were  so  made  as  security 
for  the  payment  of  the  note.  The  note  then  became  one 
which  was  secured  in  part  by  a  mortgage  upon  real  prop- 
erty, which  would  require  that  the  plaintiff  proceed  by 
foreclosure   before  obtaining   personal  judgment  upon  the 
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note  against  the  maker  thereof.  {Lodge  v.  Turman,  24 
Cal.  385.) 

[3]  As  to  the  second  alleged  cause  of  action,  the  court 
failed  to  make  a  finding  upon  the  plea  of  the  statute  of  limita- 
tions, or  to  find  (assuming  that  such  latter  finding  would 
be  sufficient)  facts  showing  that  the  items  sued  for  in  the 
second  alleged  cause  of  action  did  not  accrue  more  than  two 
years  prior  to  the  commencement  of  the  suit.  There  was 
no  finding,  either,  that  said  items  constituted  an  open-book 
account  which  would  be  subject  to  the  four-year  limitation 
under  the  provisions  of  section  337  of  the  Code  of  Civil 
Procedure.  Appellant  was  entitled  to  have  a  finding  upon 
the  issue.  See  Duff  v.  Duff,  71  Cal.  513,  [12  Pac  570],  in 
which  it  is  said:  '^If  the  court  finds  that  a  cause  of  action  is 
not  barred  by  the  statute  of  limitations,  it  should  so  find,  and 
not  merely  facts  from  which  it  may  be  inferred.  This  court 
is  not  authorized  to  infer  facts  from  facts  found ;  that  is  the 
province  of  the  trial  court."  (See,  also,  Luco  v.  De  Toro, 
91  Cal.  405,  [18  Pac.  866,  27  Pac.  1082].)  It  may  be 
conceded  that  the  position  of  respondent  with  regard  to  the 
second  alleged  cause  of  action  is  correct,  and  that  the  evidence 
in  the  case  showed  that  the  charges  became  an  open- 
book  account  and  that  the  four-year  statute  of  limitation 
applied.  As  we  have  shown,  however,  the  finding,  in  order 
to  support  the  judgment,  should  have  determined  the  issue 
presented  in  that  regard. 

The  appeal  from  the  order  denying  the  motion  for  a  new 
trial,  for  the  reasons  stated,  is  dismissed.  The  judgment 
appealed  from  is  reversed. 

Conrqr,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CiT.   No.   8091.    Second  Appellate  District,   Division   One.— December 

20,  1&19.] 

0.   L.   PAPINEAU,    Petitioner,   ▼.   INDUSTRIAL   ACCI- 
DENT COMMISSION  et  aL,  Respondents. 

[1]   WOBKMBN'S    COMPKNSATION    ACT — COUBSS    Of    EliPLOYBCSNT — LbaV* 

mo  Pbxvisxs  to  Sscube  Food. — If  an  employee,  during  the  hoan 
of  hie  employment,  leavee  the  place  of  employment,  with  the  knowl- 
edge, consent,  and  approval  of  his  employer,  for  the  purpose  of 
procuring  a  bottle  of  milk  to  use  with  his  lunch,  as  was  his  cus- 
tom, he,  while  ministering  unto  himself,  is  nevertheless,  in  a  remote 
sense,  engaged  in  an  act  which  contributes  to  his  efficiency  and 
furtherance  of  the  work  of  his  employer,  and  is  entitled  to  com- 
pensation for  injuries  received  while  thus  engaged. 
[S]  lb. — CoNTBOL  or  Elxvatobs  bt  Landlobd  —  Use  bt  Publio  — 
Pbbmisis  or  £!icflotkb. — The  facta  that  the  elevator,  the  dosing 
doors  of  which  caught  and  injured  such  employee,  was  controlled 
by  the  owners  of  the  building  in  which  the  employer  conducted  a 
barber-shop  and  that  the  elevators  in  the  building  were  for  the  use 
of  all  persona  having  occasion  to  use  them  as  a  means  of  access 
to  the  building,  eould  not  affect  such  employee's  right  to  compensa- 
tion from  his  employer.  Such  elevators  constituted  an  appurtenance 
to,  and  therefore  a  part  of,  the  premises  leased  by  such  em- 
ployer. 

[8]  Id.— Liabilitt  or  Ownbb — Bxlcasb  bt  Emplotib— Bights  or  ETic- 
ployeb  not  Afteoted. — The  act  of  such  employee,  without  the 
knowledge  of  the  employer,  and  before  the  filing  of  hia  claim  with 
the  Industrial  Accident  Commission,  in  executing  to  the  owners  of 
the  building  a  release  of  all  liability  against  them  on  account  of 
the  injury  sustained,  in  consideration  of  the  payment  to  him  of 
a  given  sum  of  money,  could  not  destroy  the  employer's  right,  as 
provided  by  section  26  of  the  Workmen's  Compensation  Act,  to 
recover  against  the  owners  of  such  building  for  liability  created  on 
account  of  the  award  made  by  the  commission  in  favor  of  the  in- 
jured employee  and  against  such  employer. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commissioxu    Award  a£Qrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


1.    Injuries    received    while    procuring    refreshment    as    within    com- 
pensation act,  notes,  L.  &.  A.  1916A,  320;  L.  B.  A.  1917D,  120. 


182  Papineau  v.  Industrial  Acc.  Com.     [45Cal.  App. 


Kuster  &  Salisbury  for  Petitioner. 
A.  E.  Qraupner  for  Respondents. 

SHAW,  J. — Review  of  an  award  made  to  Jack  Miles  for 
injuries  sustained  by  him  while  working  in  the  capacity 
of  bootblack  and  porter  in  the  employ  of  petitioner,  who 
conducted  a  barber-shop  en  the  second  floor  of  an  eleven- 
story  building,  access  to  the  floors  of  which  was  by  means 
of  elevators  controlled  and  operated  by  the  owners  of  the 
building  for  the  common  use  of  tenants,  their  employees, 
and  all  persons  having  occasion  to  visit  the  upper  floors 
of  the  building. 

[1]  It  is  conceded  the  evidence  tends  to  establish  the 
following  facts:  That  with  the  knowledge,  approval,  and 
consent  of  his  employer,  it  was  the  custom  of  the  claimant 
to  leave  the  barber-shop  in  the  forenoon,  when  business 
was  slack,  and  go  out  and  purchase  a  bottle  of  milk  to  drink 
with  his  lunch,  which  he  ate  in  the  barber-shop.  At  the 
time  when  he  was  injured  he  had  left  the  barber-shop  on 
such  personal  errand.  Upon  reaching  the  elevator,  the 
door  of  which  was  open,  he  asked  the  operator  if  he  was 
going  down,  and  receiving  an  affirmative  answer,  he  pro- 
ceeded to  enter,  when  he  was  caught  in  the  closing  doors 
and  injured. 

Upon  these  facts  petitioner  insists  that  the  injury  did 
not  arise  out  of,  and  in  the  course  of,  the  eraploymont  of 
Miles.  Three  reasons  are  assigned  for  this  contention: 
First,  that  the  claimant  had  left  the  premises  of  the  peti- 
titioner  on  a  personal  errand  and  was  not  engaged  in  the 
performance  of  any  service  for  his  emploj^er;  second,  that 
the  injury  was  not  due  to  a  risk  incident  to  his  employ- 
ment, but  caused  from  a  peril  common  to  all  persons  using 
the  elevator;  and,  third,  that  the  injury  was  caused  by  a 
joke  perpetrated  by  the  operator  of  the  elevator. 

While  it  is  sometimes  difficult  to  distinguish  the  line  be- 
tween an  injury  arising  out  of,  and  in  the  course  of,  em- 
ployment and  one  which  does  not  so  arise,  nevertheless,  the 
facts  here  presented  bring  the  case  within  the  rule  an- 
nounced in  the  opinion  in  Arrhihahl  v.  Ott,  77  Va.  448, 
[L.  R.  A.  1916D,  1013,  87  S.  E.  791],  wherein  it  is  said: 
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"Such  acts  as  are  necessary  to  the  life,  comfort,  and  con- 
venience of  the  servant  while  at  work,  though  strictly  personal 
to  himself,  and  not  acts  of  service,  are  incidental  to  the  ser- 
vice, and  injury  sustained  in  the  performance  thereof  is 
deemed  to  have  arisen  out  of  the  employment."  In  leaving 
the  barber-shop,  with  the  knowledge,  consent,  and  approval 
of  his  employer,  for  the  purpose  of  procuring  a  bottle  of 
milk  to  use  with  his  lunch,  as  was  his  custom,  the  claimant, 
while  ministering  unto  himself,  was,  nevertheless,  in  a  re- 
mote sense,  in  that  one  who  works  must  eat,  engaged  in  an 
act  which  contributed  to  his  eflSciency  and  furtherance  of 
the  work.  Thus  compensation  has  been  awarded  for  an  ac- 
cident suffered  where  the  employee  had  left  the  performance 
of  his  work  to  procure  drinking  water.  {Keencm  v.  Flem- 
ington  Coal  Co,,  5  F.  164,  St.  of  Sess.)  Other  cases  sus- 
taining the  rule  are  cited  in  the  opinion  in  Whiting-Mead 
Commercial  Co.  v.  Ind'ustrial  Acc.  Com.,  178  Cal.  505,  [5 
A.  L.  R.  1518,  173  Pac.  1105],  wherein  an  award  for  an 
injury  resulting  to  an  employee  from  a  bum  sustained 
from  igniting  a  turpentine-soaked  bandage  on  his  hand 
while  lighting  a  cigarette  for  his  personal  use,  was  upheld. 

[2]  The  fact  that  the  elevator  in  question  was  controlled 
by  the  owners  of  the  building  is  unimportant,  for  the  rea- 
son that  the  tenant  had  the  right,  as  an  appurtenance  of 
the  premises  leased  by  him,  to  the  use  of  the  elevator  for 
himself  and  employees  in  going  to  and  from  the  barber- 
shop, and  hence  the  elevator  was  a  part  of  the  employer's 
premises.  As  supporting  this  proposition,  see  Starr  Piano 
Co.  V.  Industrial  Acc.  Com,,  181  Cal.  433,  [184  Pac.  860], 
wherein  the  case  of  In  re  Sundine,  218  Mass.  1,  [L.  R.  A. 
1916A,  318,  105  N.  E.  433],  is  cited,  which  involved  an 
award  made  for  an  injury  sustained  by  an  employee  while 
asing  a  stairway  in  going  from  her  place  of  work  for  lunch. 

That  the  elevators  were  for  the  use  of  all  persons  having 
oc(*a.sion  to  use  them  as  a  means  of  access  to  the  building 
could  not  affect  claimant's  right  to  the  award.  A  like  ar- 
gument might  be  made  with  reference  to  injuries  sustained 
by  persons  whose  employment  requires  them  to  travel  upon 
lines  of  railway  or  upon  the  public  streets,  right  to  recover 
for  which  is  supported  by  ample  authority. 

Conceding  that  evidence  on  which  petitioner  relies  tends 
in  a  slight  degree  to  show  that  the  claimant,  upon  entering 
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the  car,  asked  the  operator  if  he  was  going  down,  to  which 
he,  in  the  spirit  of  a  joke,  replied,  **No,  going  up,"  where- 
upon claimant  attempted  to  get  out  of  the  elevator,  never- 
theless such  evidence  is  inconsistent  with  the  testimony  of 
Miles,  upon  which  conflict  of  evidence  that  of  the  latter 
was  accepted  by  the  commission  as  true.  However  consid- 
ered, we  do  not  think  the  facts  approach  those  involved  in 
Coronado  Beach  Co.  v.  Pillsbwry,  172  Cal.  682,  [L.  R.  A. 
1916P,  1164,  158  Pac.  212],  upon  which  petitioner  relies. 

[3]  It  appears  that  after  the  injury  and  before  the  filing 
of  his  claim  with  the  Industrial  Accident  Commission,  Miles, 
in  consideration  of  three  hundred  dollars  paid  to  him,  and 
without  petitioner's  knowledge,  executed  to  the  owners  of  the 
building  a  release  of  all  liability  against  them  on  account 
of  the  injury  sustained.  It  is  now  urged  that  by  such  act 
he  destroyed  the  employer's  right,  as  provided  by  section  26 
of  the  act,  to  recover  against  the  building  company  for  lia- 
bility created  on  account  of  the  award  made  in  favor  of 
claimant  against  petitioner.  Except  in  so  far  as  it  is  in- 
cidental to  the  inquiry,  the  question  as  to  whether  or  not 
petitioner  could  successfully  maintain  an  action  against 
the  building  company  to  recover  damages  on  account  of  com- 
pensation by  him  paid  to  claimant  is  not  involved  in  this 
proceeding. 

Section  26  of  the  act  (Stats.  1917,  p.  854),  provides: 
*'When  any  injury  for  which  compensation  is  payable  under 
the  provisions  of  this  act  shall  have  been  sustained  under 
circumstances  creating  in  some  other  person  than  the  em- 
ployer a  legal  liability  to  pay  damages  in  respect  thereto, 
the  injured  employee  may  claim  compensation  under  the 
provisions  of  this  act,  but  the  payment  or  award  of  com- 
pensation shall  not  affect  the  claim  or  right  of  action  of  such 
injured  employee  against  such  other  person,  but  such  in- 
jured employee  may  proceed  at  law  against  such  person  to 
recover  damages;  and  any  employer  having  paid,  or  having 
become  obligated  to  pay,  compensation  may  bring  an  action 
against  such  other  person  to  recover  damages";  it  being 
further  provided  that,  since  the  employer  or  employee  under 
such  circumstances  may  sue,  either  thereof,  upon  bringing 
such  action,  is  required  to  notify  the  other  of  such  fact, 
and  the  one  so  notified  may  join  as  a  party  plaintiff,  and 
if  upon  notice  he  fails  to  join  as  party  plaintiff,  his  right 
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of  action  against  such  third  party  shall  be  barred.  The 
employer's  right  of  recovery  in  such  action,  to  the  extent 
of  the  compensation  which  he  is  obligated  to  pay  his  em- 
ployee under  the  provisions  of  the  act,  together  with  attor- 
ney's fees  and  costs,  takes  precedence  over  that  of  the  em- 
ployee. 

As  we  have  seen,  the  injury  was  one  for  which  Miles 
was  entitled  to  an  award  of  compensation  under  the  provi- 
sions of  the  act,  and  conceding  it  was  sustained  under  cir- 
cumstances out  of  which  a  cause  of  action  for  damages 
ai-ose  in  his  favor  against  the  building  company,  such  cause 
of  action,  while  not  the  subject  of  an  assignment  by  him, 
was,  nevertheless,  to  the  limited  extent  specified  in  the  stat- 
ute, and  by  operation  of  law  vested  in  the  employer  who, 
as  to  his  interest  therein,  was  entitled  to  sue  thereon  in  the 
manner  specified  in  said  section.  In  cases  of  the  character 
mentioned  in  section  26  the  interest  of  the  employer  in  the 
cause  of  action  which  the  injured  employee  has  against 
the  third  party  whose  negligent  act  caused  the  injury  is  in 
the  nature  of  a  lien  thereon,  which  he  can  enforce  by  action 
in  his  own  name  and  which  right  cannot  be  impaired  or 
destroyed  by  any  act  of  the  injured  employee  not  concurred 
in  by  the  employer.  The  building  company,  due  to  whose 
act  the  injury  occurred,  must  be  deemed  chargeable  with 
notice  of  the  fact  that,  under  the  provisions  of  section  26, 
petitioner,  as  the  employer  of  Miles,  had  an  interest  in  the 
latter 's  cause  of  action  for  damages  which  could  not  be 
divested  by  any  act  of  the  injured  party,  and  hence  that 
anv  settlement  made  with  or  release  obtained  from  Miles 
without  petitioner's  concurrence  could  not  aflfect  the  latter 's 
right  to  sue  for  the  recovery  of  any  sum  which  he  was 
obligated  to  pay  the  employee  under  the  provisions  of  the 
act. 

From  what  has  been  said  it  follows  there  is  no  merit  in 
the  contention  that  the  findings  are  not  supported  by  the 
evidence.  Concedinsr,  as  claimed,  that  some  of  the  findings 
consist  of  conclusions  rather  than  findings  of  fact,  petitioner 
could  not  have  been  prejudiced  thereby. 

The  award  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  8147.    First  Appellate  Distriet,  Diyinoii  Two. — ^December  20, 

1919.] 

WILLIAM  M.  BBNBR,  Respondent,  v.  WEST  HOLLY- 
WOOD  TRANSFER  COMPANY  (a  Corporation), 
et  al.,  Appellants. 

[1]  Promissort  Notes — Execution  bt  President  and  Seobetart  ov 
Corporation  —  Consideration  —  Estoppel  —  Liability  or  Guar- 
antors.— ^Where  the  promissory  notes  of  a  corporation,  executed 
by  its  president  and  its  secretary,  are  given  for  a  valid  and  sub- 
sisting indebtedness  and,  as  a  consideration  therefor,  the  corpora- 
tion receives  its  former  note,  canceled,  which  was  given  for  the 
purchase  of  certain  property  which  it  continues  to  retain  and 
enjoy  the  use  and  benefit  of,  it  will  be  estopped  to  deny  the  execu- 
tion of  said  notes;  and  the  secretary  of  the  corporation,  who 
executed  a  written  guaranty  thereof,  is  liable  thereon  as  a 
guarantor. 

[2]  Id. — Action  on  Notes — ^Admissions — Jttdomsnt — ^Bbsebvation  of 
BuUNOs — Affirmative  Defense — Burden  op  Proof. — Where,  in 
an  action  to  recover  on  such  notes,  it  was  admitted  that  they  were 
executed  by  the  president  and  the  secretary,  claiming  to  act  for 
the  corporation,  and  that  the  secretary  executed  the  written 
guaranties  thereof,  the  admission  in  evidence  of  such  notes  was  not 
necessary  to  support  the  judgment  thereon  against  the  corporation 
and  against  such  secretary  as  guarantor;  therefore,  the  latter  was 
not  prejudiced  by  the  action  of  the  trial  court  in  reserving  its 
ruling  upon  the  admissibility  of  the  notes  in  evidence.  If  he  had 
any  affirmative  defense  the  duty  was  on  him  to  establish  it  by 
any  evidence  that  existed. 

[3]  Trials  —  Beservation  of  Rulings  —  Irregularities  —  Want  of 
Prejudice — Appeal. — Where  the  reservation  of  a  ruling  by  the  trial 
court  constitutes  a  mere  irregularity,  and  does  not  result  in  any 
injustice  to  the  complaining  party,  the  judgment  will  not  be  dis- 
turbed on  appeal  because  of  such  irregularity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.    Charles   Wellborn,    Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
William  B.  Ogden  and  Ralph  E.  Esteb  for  Appellants. 

1.     Batification  by  corporation  of  unauthorized  contract  entered  into 
by  officer  by  acceptance  and  retention  of  benefits,  note,  7  A.  L.  B.  1446. 
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Emmet  H.  Wilson,  Harlan  O.  Palmer  and  William  J. 
Palmer  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendants, 
West  Hollywood  Transfer  Company  and  P.  Steffenson,  from 
a  judgment  against  them  in  an  action  to  recover  upon  three 
promissory  notes  of  the  defendant  corporation,  and  the  guar- 
anties by  the  individual  defendants.  The  defendant  Q.  U. 
Barck  agreed,  in  open  court,  that  judgment  might  be  entered 
against  him  as  such  guarantor. 

The  principal  objection  of  the  appellants  is  that  the  notes 
upon  which  suit  was  brought  were  not  admitted  in  evidence 
by  the  trial  court,  and  that  as  the  suit  was  upon  the  notes, 
and  the  guaranties  written  upon  the  backs  thereof,  there  was 
nothing  before  the  court  upon  which  its  judgment  could 
be  based.  It  appears  from  the  record  that  the  notes  were 
offered  several  times  by  the  plaintiff;  they  were  marked  for 
identification,  but  no  ruling  was  made  thereon  and  the 
notes  were  not  admitted  in  evidence  during  the  trial  of  the 
case.  It  is  argued  by  the  respondent  that  the  notes  should 
have  been  admitted  in  evidence  and  that  the  court,  at  the 
time  it  arrived  at  its  conclusion,  so  decided  and  admitted 
the  notes  in  evidence  at  the  time  it  gave  judgment  for  the 
plaintiff. 

It  appears  from  the  record  that  the  notes  upon  which  the 
judgment  is  based  were  signed  by  the  West  Hollywood 
Transfer  Company,  by  G.  U.  Barck,  president,  and  P. 
Steffenson,  secretary.  There  was  no  seal  of  the  corporation 
attached  thereto,  and  there  was  no  showing  made  by  the 
plaintiff  that  the  president  and  secretary  had  authority  to 
sign  these  notes.  The  notes  were  set  out  in  the  complaint. 
The  answers  of  the  appellants  deny  that  the  corporation 
made  the  notes,  but  admit  that  Barck,  claiming  to  act  as 
president,  and  Steffenson,  claiming  to  act  as  secretary,  of 
the  company,  did  execute  the  said  documents  set  out  in  the 
complaint.  The  answers  also  deny  that  Barck  was  author- 
ized by  the  corporation  to  execute  said  notes,  but  do  not 
H'^ny  the  authority  of  Steffenson.  There  is  also  a  denial 
t'nt  the  corporation  ever  delivered  the  notes.  While  it  is 
true  that  the  authority  of  the  president  and  seorotarv  to 
execute  these  notes  was  not  shown,  there  were  other  facts 


188  Ebneb  v.  West  Hollywood  T.  Co.     [45Cal.  App. 

shown  which  would  estop  the  corporation  from  denying  the 
due  execution  and  delivery  of  the  notes.  It  was  shown  that 
G.  U.  Barck  was  the  president  and  P.  Steffenson  was  the 
secretary  of  the  corporation  at  the  time  the  notes  were 
signed.  It  was  shown  that  the  corporation  had  previously 
purchased  certain  property  of  the  Hollywood  and  Los  An- 
(geles  Daily  Express  Company,  for  which  property  it  had 
given  its  note,  dated  April  17,  1915,  in  the  sum  of  $6,903.50, 
to  the  plaintiff.  At  the  time  this  note  was  given,  the  de- 
fendant G.  U.  Barck  was  the  president  of  the  corporation 
and  one  C.  B.  McCall  was  the  secretary  thereof.  In  Au- 
gust, 1916,  this  note  remained  unpaid,  and  at  that  time  the 
defendant  Steffenson  purchased  an  interest  in  the  Trans- 
fer Company.  At  this  time  he  received  the  stock  of  the 
coniDany  held  by  McCall,  and  gave  his  check  for  three 
thousand  dollars,  which  was  deposited  to  the  credit  of  the 
company  and  used  to  pay  its  debts.  He  also,  at  this  time, 
together  with  Barck,  guaranteed  the  notes  sued  upon  in 
this  action,  which  notes  were  given  in  payment  of  the  old 
note  of  the  company  for  $6,903.50,  which  note  was,  at  that 
time,  marked  **paid"  and  returned  to  the  company.  Said 
canceled  note  for  $6,903.50  was  introduced  in  evidence  by 
the  plaintiff  and  was  admitted  to  have  come  from  the  cus- 
tody and  control  of  the  defendant  company.  [1]  It  there- 
fore appears  that  the  notes  sued  upon  here  were  given  by 
the  company  for  a  valid  and  subsisting  indebtedness;  that, 
as  a  consideration  therefor,  the  company  received  its  former 
note,  canceled,  which  had  been  given  for  the  purchase  of 
certain  property.  The  corporation  has  retained  and  en- 
joyed the  benefits  of  the  transaction.  The  giving  of  the 
notes  in  suit  was  not  an  vltra  vires  act.  Under  such  cir- 
cumstances, the  corporation  would  be  estopped  to  deny 
the  execution  of  said  notes,  and  defendants'  denial  that  the 
president  was  authorized  to  execute  the  notes  would  become 
unimportant. 

As  stated  before,  it  appears  from  the  record  that  the  trial 
court,  in  effect,  reserved  its  ruling  upon  the  admissibility 
of  the  notes.  It  becomes  unnecessary,  however,  for  us  to 
determine  whether  or  not  the  notes  should  have  been  ad- 
mitted in  evidence.  For  it  is  admitted  in  the  pleadings  that 
the  notes  were  executed  by  Barck  and  Steffenson,  claiming 
to  act  for  the  company.     The  denial  of  the  allegation  that 
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the  notes  were  executed  by  the  company  can  be  of  no  avail 
in  view  of  the  evidence  we  have  just  reviewed,  which  would 
preclude  the  company  from  denying  the  due  execution  of 
the  notes.  It  is  admitted  by  the  pleadings  that  the  de- 
fendant Steflfenson  executed  a  written  guaranty  of  said 
notes,  which  guaranty  is  set  out  in  the  complaint.  Since 
the  notes  were  valid  obligations  of  the  corporation,  upon 
the  theory  of  estoppel,  at  least,  the  defendant  Steffenson  is 
liable  thereon  as  a  guarantor.  The  cases  cited  by  appellant, 
on  this  question,  are  not  in  point  here.  In  one  or  two  of 
these  cases  it  is  held  that  where  the  principal  debt  is  barred 
by  the  statute  of  limitations,  the  guarantor  cannot  be  held. 
This  rule  is  based  upon  a  fundamental  principle  not  involved 
here.  That  principle  is  that  the  guarantor  has  certain  rights 
of  subrogation  against  the  principal  and,  therefore,  if  the 
creditor  allows  the  obligation  of  the  principal  debtor  to 
expire  by  limitation,  he  seriously  injures  the  guarantor,  who 
is  thus  deprived  of  his  remedy  against  the  principal,  and 
for  this  reason  the  creditor  may  not,  under  such  circum- 
stances, enforce  the  guaranty.  Also  is*  this  the  case  where 
the  creditor  extends  the  time  of  payment.  It  is  said  that 
this  deprives  the  sureties  or  guarantors  of  their  right  to 
collect  out  of  the  assets  of  the  principal  debtor  as  such  as- 
sets existed  at  the  time  the  debt  was  due.  But  no  such  rea- 
son exists  in  the  present  case.  Whatever  rights  the  guar* 
antor  is  entitled  to  in  the  matter  of  subrogation  to  the 
claim  of  the  creditor  against  the  principal  debtor  are  unim- 
paired by  any  irregularities  in  the  notes  sued  upon,  because, 
as  we  have  just  said,  such  irregularities,  if  any  there  be, 
may  not  be  set  up  by  the  corporation  to  avoid  its  obligation 
under  the  circumstances  in  evidence  here.  The  admission 
in  the  pleadings  that  the  defendant  Steffenson  executed  the 
written  guaranty  disposes  of  his  objection  that  the  written 
guaranty  was  not  admitted  in  evidence. 

[2]  But  it  is  insisted  by  the  appellant  that  the  defend- 
ant Steffenson  was  prejudiced  and  misled  by  the  action  of 
the  trial  court  in  not  ruling  upon  the  admissibility  of  the 
notes  before  the  time  of  giving  judgment.  This  argument  is 
predicated  upon  the  following  facts:  The  answer  of  Steffen- 
son set  up  as  an  affirmative  defense  to  the  contract  of  guar- 
anty that  his  signature  thereto  had  been  obtained  by  false 
and  fraudulent  representations  upon  the  part  of  the  creditor. 
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The  court  found  that  no  such  representations  were  made. 
Steffenson,  however,  contends  that,  as  the  notes  were  never 
received  in  evidence,  and  there  was  no  written  guaranty 
in  evidence,  there  was  nothing  upon  which  to  base  the  judg- 
ment, and  it  therefore  never  devolved  upon  him  to  prove  his 
aflSrmative  defense  because  a  prima  fade  showing  was  not 
made  by  the  plaintiff.  It  is  argued  that,  as  Steffenson  was 
excused  from  offering  evidence  upon  his  affirmative  defense, 
the  finding  upon  such  defense  was  improper.  He  urges 
that,  if  the  notes  were  to  be  admitted  in  evidence,  then  the 
case  should  have  been  reopened,  so  that  he  might  have  had 
an  opportunity  to  offer  evidence  upon  his  affirmative  de* 
fcnse.  This  argument,  of  course,  loses  much  of  its  force  in 
view  of  our  conclusion  that  the  judgment  was  warranted 
without  the  admission  of  the  notes,  under  the  admissions  in 
the  pleadings  and  the  evidence  before  the  court  as  to  facts 
which  would  estop  the  corporation  to  deny  the  due  exe- 
cution and  delivery  of  the  notes.  For  it  follows  that,  even 
without  the  admission  of  the  notes,  it  became  the  duty  of 
the  defendant  Steffenson  to  establish  his  affirmative  defense 
to  the  guaranty  by  any  evidence  which  existed.  Further- 
more, the  defendant  Steffenson  had  filed  in  the  action  a 
cross-complaint  which  set  up  substantially  the  same  allega- 
tions as  those  contained  in  the  affirmative  defense  in  the 
answer.  The  record  shows  that  Steffenson  attempted  to  es- 
tablish the  allegations  of  fraud,  but  for  some  reason  aban- 
doned the  attempt  and  dismissed  his  cross-complaint.  The 
attorney  for  Steffenson,  in  examining  the  witness  M  r'all, 
attempted  to  bring  out  the  facts  regarding  the  finanninl  con- 
dition of  the  West  Hollywood  Transfer  Company  at  the  time 
Steffenson  was  induced  to  purchase  the  stock  and  indorse  the 
notes  in  suit.  Among  others,  he  asked  the  following  ques- 
tion: **Well,  I  will  get  you  to  state,  Mr.  Mcrall,  if  you 
know,  what  was  the  financial  condition  of  the  Wost  Holly- 
wood Transfer  Company  along  in  July  and  Aiiiru  <t.  1916." 
The  question  was  objected  to  and  the  objection  was  over- 
ruled. The  attorney  for  said  defendant  failed,  however,  to 
secure  an  answer  to  the  question  or  to  follow  it  up  in  any 
way.  The  record  ends  abruptly  here  with  the  question  un- 
answered and  a  ruling  of  the  court  in  favor  of  the  defend- 
ant. It  therefore  appears  that  Steffenson  voluntarily  aban- 
doned  the  proof  of  his  allegations  of  fraud,  and  also  that, 
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nnder  the  admissions  in  the  pleadings,  he  was  called  upon  at 
this  time  to  establish  said  defense  if  he  desired  to  rely 
thereon.  While  it  is  true  that  the  practice  of  reserving 
rulings  upon  evidence  has  been  frequently  criticised  by  our 
supreme  court,  and  while  it  is  true  that  the  defendant  may 
have  been  misled  to  a  certain  extent  by  the  action  of  the 
trial  court  in  reserving  its  ruling  upon  the  admission  of  the 
notes,  it  is  apparent  that  no  prejudice  has  resulted  to  him 
from  such  error.  [3]  Where  the  reservation  of  a  ruling 
is  a  mere  irregularity,  and  does  not  result  in  any  real  in- 
justice to  the  appellant,  the  judgment  will  not  be  disturbed 
upon  appeal  for  this  reason.  Whether  the  practice  of  re- 
serving rulings  will  be  ground  for  reversal  in  any  given 
case  will  depend  upon  the  particular  circumstances  of  that 
ease.  {Martin  v.  Lloyd,  94  Cal.  204,  205,  [29  Pac.  491].) 
We  think,  under  all  the  circumstances  in  the  present  case, 
the  record  discloses  no  prejudicial  error. 
The  judgment  is  afiSrmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 


[Civ.  No.  S148.    Tint  Appellate  IHstriet,  DiTision  Two. — December  22, 

1919.] 

EPPIE   HAZEL   DILLON,   Respondent,   v.    GEORGE    C. 

DILLON,  Appellant. 

[1]  Jurisdiction — Action  fob  Divobob — ^Bxsidence — ^Pbesuuption. — 
Where  the  appeal  from  an  interlocutory  decree  of  diyorce  is  on 
the  judgment-roll  alone,  it  must  be  presumed  that  there  was  ample 
evidence  of  residence  within  the  state  for  a  period  of  one  year 
before  the  commencement  of  the  action. 

[2]  Id. — Ambndsd  Complaint — Relation  Back  to  CoicMXNCEiiXNT  of 
Action. — An  amended  complaint  in  an  action  for  divorce,  in  which 
it  is  alleged  that  "the  plaintiff  has  been  a  resident  of  the  state 
of  California  for  more  than  one  year  last  past,"  wiU  relate  back 
to  the  commencement  of  the  action. 

APPEAL   from   a  judgment   of  the   Superior   Court   of 
Kem  County.    Howard  A.  Peairs,  Judge.    AfiSrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court 
W.  B.  Law  for  Appellant. 
E.  A.  Klein  for  Respondent. 

BRITTAIN,  J.— The  defendant,  George  C.  Dillon,  appeals 
from  an  interlocutory  decree  of  divorce. 

From  the  transcript  it  appears  the  original  complaint 
was  filed  February  21,  1917.  An  amended  complaint,  on 
which  the  case  went  to  trial,  was  filed  June  13,  1917.  After 
general  demurrer  overruled  the  case  was  tried,  and  the 
court  found  that  all  the  allegations  contained  in  the  first 
count  of  plain tiflf's  amended  complaint  were  true.  The 
appeal  is  on  the  judgment-roll  alone.  In  the  amended  com- 
plaint it  was  alleged  'Hhe  plaintiff  has  been  a  resident  of 
the  state  of  California  for  more  than  one  year  last  past 
and  of  the  county  of  Eem  for  more  than  three  months 
next  preceding  the  commencement  of  this  action." 

The  appellant  contends  the  quoted  allegation  does  not 
show  the  plaintiff  had  been  a  resident  of  the  state  of  Cali- 
fornia one  year  prior  to  the  filing  or  commencement  of  the 
action.  (Civ.  Code,  sec.  128.)  Further,  that  the  findings 
that  the  allegations  of  the  amended  complaint  were  true 
do  not  cure  the  claimed  defect.  After  the  appellant's  de- 
murrer to  the  amended  complaint  was  overruled,  he  failed 
to  answer.  His  default  was  entered  and  he  did  not  appear 
at  the  trial.  The  allegations  of  the  complaint,  which  were 
found  to  be  true,  disclosed  an  ingenious  cruelty  on  the  part 
of  the  husband  not  surpassed  in  the  Middle  Ages  nor  equaled 
in  the  harems  of  the  time  of  the  Caliph  Haroun  al  Raschid. 

[1]  It  is  elementary  that  the  first  question  which  must 
be  determined  by  the  trial  court  in  every  case  is  that  of 
jurisdiction.  (Clary  vl  Hoagland,  6  Cal.  685.)  In  the  ab- 
sence of  all  evidence  and  under  the  rule  that  all  intend- 
ments are  in  favor  of  the  action  of  the  superior  court,  it 
must  be  presumed  that  there  was  ample  evidence  of  resi- 
dence within  the  state  for  a  period  of  one  year  before  the 
commencement  of  the  action  to  support  the  judgment.  The 
appellant  relies  on  the  rule  that  the  fact  of  residence  for 
the  statutory  period  must  be  alleged.  (Flynn  v.  Flynn, 
171  Cal.  746,  [154  Pac.  837].) 
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[2]  The  appellant  contends  that  since  the  action  was 
commenced  in  February,  1917,  and  the  amended  complaint 
was  not  filed  until  four  months  later,  the  allegation  of 
residence  within  the  state  for  **one  year  last  past"  is  an 
allegation  only  of  residence  within  the  state  for  eight 
months  prior  to  the  filing  of  the  amended  complaint.  The 
amended  complaint  ordinarily  relates  back  to  the  commence- 
ment of  the  action.  {CoUins  v.  Oray,  3  Cal.  App.  723, 
[86  Pac.  983].)  This  rule  is  applied  in  cases  where  the 
statute  of  limitations  is  involved,  unless  it  appears  that  a 
new  or  different  cause  of  action  is  presented  by  the  amended 
complaint. 

The  respondent  maintains  that  in  the  quoted  allegation 
the  words  **last  past"  may  be  disregarded  as  surplusage, 
in  which  event  the  allegation  would  meet  the  most  carping 
criticism.  If  the  allegation  was  in  any  way  ambiguous  or 
uncertain,  the  defect  might  have  been  reached  by  a  special 
demurrer.  If  the  jurisdictional  fact  of  residence  did  not 
exist,  the  defendant  might  have  defended  the  action  under 
an  answer  putting  in  issue  only  the  jurisdictional  question 
of  residence.  It  is  inconceivable  that  any  man  sufficiently 
interested  in  such  an  action  to  employ  counsel  to  represent  him 
and  to  appear  for  the  purpose  of  demurring  and  prosecut- 
ing an  appeal  could  have  refrained  from  answering  if  he 
could  have  shown  any  facts  to  defeat  a  suit  in  which  the 
charges  against  him  were  such  as  the  court  in  this  case 
found  to  be  true. 

The  appeal  does  not  appear  to  have  been  taken  in  good 
faith.  The  judgment  is  affirmed,  and  it  is  adjudged  that 
respondent  recover  from  the  appellant  one  hundred  dollars 
for  taking  the  frivolous  appeal. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 

45  Cal.  App. — 18 
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[Ciy.  No.  2963.    First  Appellate  District,  Diviflion  One.— December  22, 

1019.] 

JOHN  F.  FAYLOR,  Respondent,  v.  GREAT  EASTERN 
QUICKSILVER  MINING  COMPANY  (a  Corporation), 
Appellant. 

[1]  Neougenge — Attractive  Contrivances — ^Dutt  Owing  to  Ohii/- 
DREN. — Those  who  place  an  attractive  bnt  dangerous  contrivance 
in  a  place  frequented  by  children,  and  knowing,  or  having  reason 
to  believe,  that  children  will  be  attracted  to  it  and  subjected  to 
injury  thereby,  owe  the  duty  of  exercising  ordinary  care  to  pre- 
vent such  injury  to  them,  because  such  persons  are  charged  with 
knowledge  of  the  fact  that  children  are  likely  to  be  attracted 
thereto  and  are  usually  unable  to  foresee,  comprehend,  and  avoid 
the  danger  into  which  they  are  thus  knowingly  allured. 

[2]  Id. — Death  of  Child  on  Mining  Property — ^Dangeek>us  and  En 
TiciNG  Trap — Ordinary  Care — Intelligence  of  Child— Ques 
TiONs  FOR  Jury. — In  an  action  for  damages  for  the  death  of  a 
minor  son  caused  by  his  having  fallen  into  a  stops  driven  up 
through  the  floor  of  a  tunnel  in  a  mine,  the  ultimate  question  as 
to  whether  this  was  a  trap  enticing  and  dangerous  to  children, 
and  whether  the  defendant  exercised  ordinary  care  in  failing  to 
dose  the  mouth  of  the  tunnel  or  otherwise  to  prevent  children 
from  wandering  therein  while  playing  with  the  cars,  and  from 
falling  into  the  stope,  and  whether  the  deceased  child  was  old  enough 
and  intelligent  enough  to  anticipate,  apprehend,  and  understand 
and  to  avoid  the  danger,  are  questions  which  are  usually  to  be 
determined  by  the  jury. 

[3]  Id. — Attractive  Nuisance — Evidence — Finding. — In  this  action 
for  damages  for  the  death  of  a  minor  son  caused  by  his  having 
fallen  into  a  stope  driven  up  through  the  floor  of  a  tunnel  in  a 
mine  while  playing  with  certain  cars  used  in  working  the  mine, 
the  jury  had  sufficient  evidence  before  it  to  justify  a  finding  that 
the  car,  tunnel,  and  stope,  taken  together,  did  constitute  an  at- 
tractive nuisance  within  the  general  rule  of  the  turntable  eases. 

1.  Attractive  nuisances,  note,  19  L.  R.  A.  (N.  8.)  1094. 

2.  Ldability  of  mine  owner  for  injuries  resulting  from  unguarded 
excavation,  note,  Ann.  Cas.  1916E,  484. 

3.  Liability  of  railroad  companies  for  injury  to  children  playing 
on  turntables,  notes,  14  L.  B.  A.  781;  4  L.  R.  A.  (N.  8.)  80;  16 
L.  R  A.  (N.  8.)  1129. 

Contributory  negligence  of  child  injured  on  turntable,  note,  !■.  R.  A, 
1917F,  111, 
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[4]  Id. — Contributory  Negligence — ^Burden  of  Proof — ^Evidence. — 
The  burden  of  proving  contributory  negligence  rests  on  the  de- 
fendant; and  in  this  action  for  damages  for  the  death  of  a  minor 
son  caused  by  his  having  fallen  into  a  stope  driven  up  through  the 
floor  of  a  tunnel  in  a  mine,  the  jury  was  justified  in  finding  from 
the  evidence  that  this  burden  was  not  met. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge.    AfKrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geary  &  Geary  for  Appellant. 

W.  F.  Cowan  and  Carl  Barnard  for  Respondent. 

BEASLY,  P.  J.,  pro  tern, — This  is  an  appeal  by  the  de- 
fendant from  a  judgment  against  it  based  upon  an  adverse 
verdict  of  a  jury  in  an  action  for  the  death  of  John  Rich- 
ard Fay  lor,  a  minor.  The  action  is  prosecuted  by  the  boy's 
father.  The  verdict  was  for  five  thousand  five  hundred 
dollars,  and  on  motion  for  a  new  trial  the  court  indicated 
its  intention  to  grant  the  motion  unless  the  plaintiff  should 
agree  to  a  reduction  of  the  verdict  to  the  sum  of  $4,250. 
This  condition  was  met  by  plaintiff  and  the  motion  for  a 
new  trial  was  accordingly  denied.  The  facts  are  stated 
in  the  opening  brief  of  appellant's  counsel  as  follows: 

For  more  than  thirty  years  the  defendant  has  operated 
a  quicksilver  mine  about  three  miles  from  Guerneville,  in 
Sonoma  County.  The  mining  property  was  part  of  a  large 
tract  of  land  and  was  inclosed  with  a  barbed  wire  fence. 
A  public  road  passed  near  the  property,  and  a  large  gate 
in  defendant's  fence  permits  travel  between  defendant's 
property  and  the  county  road.  This  fence  and  gate  are 
about  twenty-five  feet  from  the  county  road.  Posted  in  a 
conspicuous  place  on  said  gate  was  a  sign  six  feet  long 
and  eighteen  inches  wide,  and  with  the  word  ''Danger" 
painted  thereon  in  letters  one  foot  high  and  the  words 
"No  Admittance"  about  eight  inches  high.  About  a  half 
mile  from  defendant's  property  the  plaintiff  and  his  family, 
which  included  the  deceased,  resided,  and  opposite  his 
dwelling  was  situated  the  public  school  attended  by  de- 
ceased.   It  was  not  necessary  for  deceased  or  any  of  plain- 
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tiff's  children  to  pass  near  or  through  defendant's  property 
in  going  to  or  from  school.  The  mine  has  been  operated 
about  thirty  years.  In  working  it  a  tunnel  about  five 
hundred  or  six  hundred  feet  long  was  driven  into  the  ore 
body.  This  tunnel  was  known  as  the  "old  tunnel,"  and 
was  about  four  feet  wide.  Two  rails  were  laid  in  said 
tunnel  about  two  feet  apart  and  extending  through  the 
mouth  of  said  tunnel  and  across  a  practically  level  part 
of  the  property  to  the  crushing  plant,  situated  about  150 
feet  from  the  mouth  of  the  tunnel.  In  moving  ore  from 
the  mine  small  cars  two  feet  long  and  about  eighteen  to 
twenty  inches  wide,  consisting  of  four  wheels  and  a  box- 
bed,  were  run  on  these  tracks.  There  was  a  slight  fall 
from  the  inside  of  the  tunnel  and  the  cars  were  easily 
pushed  along  the  rails  by  the  workmen.  Some  thirteen  or 
fourteen  years  a<ro,  in  working  the  mine,  a  stope  was  driven 
up  through  the  floor  of  the  tunnel.  Where  this  break  oc- 
curred, and  where  ore  tracks  passed  over  the  stope,  planks 
were  laid,  one  two  by  twelve  inch  board  between  the  rails 
and  a  similar  board  on  each  side  of  the  rail,  and,  as  so 
constructed,  it  was  safe  to  push  the  cars  over  the  rails, 
and  the  tunnel  was  so  used  for  many  years.  The  work- 
men continually  passed  back  and  forth  over  this  part  of  the 
tunnel,  walking  on  these  boards,  and  it  was  considered  safe. 
During  the  winter  of  1916-17,  by  reason  of  a  cave  occurring 
near  the  mouth  of  this  old  tunnel,  it  was  impossible  to  use 
the  part  of  it  extending  in  about  seventy-five  feet  from 
the  mouth  thereof,  and  a  short  tunnel,  called  the  branch 
tunnel,  was  driven  in  about  fifty  feet  to  intersect  this  old 
tunnel  beyond  the  caved-in  part,  and  during  the  year  1917 
and  part  of  1918  all  ore  extracted  from  the  mine  was 
moved  out  over  this  short  tunnel  to  the  crusher.  The  rails 
in  the  old  tunnel  between  its  mouth  and  its  junction  with 
the  branch  were  removed,  and  at  the  time  of  the  accident  to 
John  Richard  Faylor  there  were  no  rails  thereon  and  no 
cars  could  be  moved  through  the  mouth  of  the  old  tunnel. 
When  the  mine  was  not  being  operated  these  little  cars  were 
left  near  the  mouth  of  the  tunnel  which  was  in  use.  On 
Sunday,  the  third  day  of  February,  1918,  no  work  being 
then  done  in  or  about  said  mine,  the  deceased,  an  intelli- 
gent boy  eleven  years  old,  together  with  his  brother  and  a 
boy  named  Ewan,   went  in  upon  the  mining  property   to 
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play.  John  Faylor  ran  the  little  car  upon  the  track  into 
the  branch  tunnel  to  the  junction  with  the  main  tunnel 
once  or  twice  and  left  it  there,  and  instead  of  returning 
the  way  he  entered,  passed  into  the  old  tunnel  and  proceeded 
toward  the  mouth  thereof.  His  body  was  afterward  found 
in  the  stope.  At  the  junction  of  the  main  tunnel  and  the 
branch  tunnel  there  was  a  large  timber  i:i  the  center  of 
the  main  tunnel  which  one  proceeding  toward  the  mouth  of 
the  old  tunnel  would  have  to  pass  around.  It  was  also 
obstructed  by  a  pile  of  dirt  and  debris  two  feet  high  and 
by  a  pipe-line  extending  across  it. 

The  following  additional  evidence,  some  of  it  contradic- 
tory to  defendant's  above-recited  statement,  is  pointed  out 
by  appellant,  namely,  that  the  father  of  the  deceased  had 
been  employed  at  the  mine  for  many  years,  and  that  occa- 
sionally the  deceased,  with  the  children  of  other  miners, 
would  go  upon  the  grounds  to  see  their  parents,  but  that 
they  never  at  such  times  played  with  the  cars  and  had 
never  entered  the  tunnels;  that  orders  had  been  given  by 
the  managers  of  the  mine  to  all  their  employees  not  to  per- 
mit anyone  within  the  place;  and  that  the  deceased  and 
other  children  had  been  ordered  off  the  premises  by  a  Mr. 
Roeth,  an  employee  of  the  appellant,  who  drove  them  out 
and  told  them  to  get  out  and  stay  out;  that  the  father  of 
the  deceased  had  told  his  children  that  it  would  be  dan- 
gerous for  them  to  go  in  the  tunnels  or  to  play  on  the  cars ; 
that  a  foreman  of  the  mine  had  seen  two  boys  playing  with 
the  car  and  took  it  away  from  them  and  told  them  not 
to  play  there;  that  the  children  had  played  with  the  cars  on 
the  Sunday  on  which  John  Paylor  was  killed;  that  the 
Faylor  children  had  been  driven  out  of  the  mine  about  a 
month  before  the  accident;  that  Johnnie  Paylor,  the  de- 
ceased, had  been  ordered  off  the  grounds  several  times  by 
one  Clyde  Ayers,  who  stated  he  did  not  know  on  how  many 
occasions  he  had  done  this;  and  that  the  tunnel  and  stope 
were  an  integral  part  of  the  mine  and  necessary  to  properly 
work  the  same. 

The  following  additional  evidential  facts  are  pointed  out 
bv  the  respondent:  The  mine  where  the  deceased  met  his 
death  was  partly  inclosed  by  a  fence  on  the  northwest  side, 
and  is  located  within  about  one  hundred  foet  from  the  hoist, 
from   which  entrance  is  made  on   to  the   mining  property 
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through  a  gate.  It  was  easy  to  enter  the  mining  property 
through  the  fence,  and  a  road  leads  from  this  gate  over 
and  across  the  mining  property,  which  at  an  earlier  date 
had  been  used  as  a  public  road.  Upon  this  road  school- 
children living  beyond  the  mine,  prior  to  and  at  the  time 
of  the  injury,  would  travel  and  would  cross  the  mining 
property,  in  going  to  and  returning  from  school,  located 
about  one-half  mile  from  the  mine.  On  Saturdays  and 
Sundays  and  after  school  and  during  the  noon  hour  school- 
children and  children  of  the  neighborhood  would  go  upon  the 
mining  property  to  play.  One  Louis  Bonnacarsi  testified 
that  he  had  seen  children  at  the  mine  for  a  year  or  more 
playing  with  the  cars;  that  they  usually  played  around 
there  like  most  children  would  around  a  place  like  that,  and 
that  often  he  had  seen  them  playing  with  the  cars;  that 
they  would  run  them  up  into  the  tunnel  a  ways  and  ride 
out  on  them,  and  sometimes  some  of  the  little  boys  would 
get  in  the  cars  and  others  would  give  them  a  start  and 
ride  on  the  trucks  behind  while  the  cars  ran  down  toward 
the  dump.  On  account  of  the  cave-in  at  the  mouth  of  the 
old  tunnel  the  old  tunnel  had  been  for  a  time  in  disuse, 
but  at  and  prior  to  the  date  of  the  death  of  John  Paylor 
the  debris  had  been  removed,  so  that  the  entrance  was  un- 
obstructed. The  tracks  of  the  car-line  had  been  replaced 
at  the  time  of  tie  injury  up  to  the  stope  where  young 
Faylor  met  his  death,  which  before  the  earthquake  was 
built  up  from  below  the  140-foot  level  into  and  through 
the  floor  of  the  old  tunnel  at  a  point  about  fifty  feet  from  the 
entrance.  This  stope  was  about  five  hundred  feet  deep  and 
was  filled  with  water  below  the  140-foot  level  at  the  time 
young  Faylor  met  his  death  therein.  It  had  not  been  used 
in  the  mining  operations  for  a  number  of  years  and  was 
abandoned,  and  at  the  time  of  the  death  of  deceased  and 
for  some  months  prior  thereto  the  stope  was  open  and  un- 
protected. It  was  dangerous,  for  miners  had  been  warned 
to  avoid  the  stope  and  feared  to  go  into  the  tunnel  on  ac- 
count of  the  stope.  There  was  no  watchman  at  the  mine 
and  there  were  no  lights  in  the  main  tunnel.  Outside 
the  two  tunnels  mentioned,  and  near  by,  was  the  hoisting 
shaft  and  pump.  The  track  out  of  the  branch  tunnel  ran 
near  the  hoist  and  down  to  the  dump,  and  four  cars 
were    pushed    and    operated    over    the    track.    These    cars 
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could  be  pushed  or  shoved  by  children.  None  of  these  cars 
had  blocks  or  other  fastenings  except  a  foot-brake.  When 
not  in  use  the  cars  were  left  standing  on  the  tracks  out- 
side the  tunnels,  unblocked,  unfastened,  uninclosed,  and 
unguarded,  and  they  were  in  this  condition  and  uninclosed 
on  Sunday,  February  3,  1918,  when  the  deceased  met  his 
death. 

On  that  date  the  deceased  and  his  brother  Fred  and  an- 
other boy  named  Gilbert  Ewan  went  upon  the  premises 
and  played  with  two  of  the  cars,  one  of  the  larger  cars  and 
the  flat  car.  Clyde  Trine,  an  employee  of  defendant  and 
appellant,  helped  Fred  Faylor  and  Gilbert  Ewan  push  the 
large  car,  and  the  deceased  pushed  the  flat  car  into  the 
tunnel.  After  stopping  at  the  water  bucket  for  a  drink, 
Fred  Faylor  and  Gilbert  Ewan  pushed  the  big  car  and 
the  deceased  pushed  the  flat  car  back  into  the  new  tunnel 
at  the  junction.  One  of  the  cars  left  the  track  near  the 
junction,  and  they  heard  the  Faylor  girls  at  the  entrance 
of  the  tunnel,  and  Fred  Faylor  and  Gilbert  Ewan  hid  be- 
hind the  car  at  the  junction  of  the  tunnels,  and  deceased 
started  out  of  the  old  tunnel.  John  Faylor  was  never  again 
seen  alive,  and  his  body  was  subsequently  recovered  from 
the  stope.  Finger-prints  were  discovered  on  the  side  wall 
at  the  opening  of  the  stope.  The  parents  did  not  know  their 
children  played  with  the  cars  nor  around  the  tunnels  or 
mine,  nor  did  they  know  that  they  were  going  to  play  at 
the  mine  that  day. 

Upon  these  facts  the  respondent  obtained  a  verdict,  as 
above  stated,  upon  the  theory  that  the  cars,  tunnels,  and 
stopes  constituted  an  attractive  and  dangerous  nuisance 
under  the  rule  laid  down  in  the  turntable  and  kindred 
cases;  and  the  appellant  claims  that  the  facts  do  not  bring 
the  case  within  that  rule. 

The  rule  in  California  has  been  stated  as  follows:  [1] 
Those  who  place  an  attractive  but  dangerous  contrivance 
in  a  place  frequented  by  children,  and  knowing,  or  having 
reason  to  believe,  that  children  will  be  attracted  to  it  and 
subjected  to  injury  thereby,  owe  the  duty  of  exercising  or- 
dinary care  to  prevent  such  injury  to  them,  because  such 
persons  are  charged  with  knowledge  of  the  fact  that  chil- 
dren are  likely  to  be  attraoted  theroto  and  are  usually  un- 
able to  foresee,  comprehend,  and  avoid  the  danger  into  which 
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they  are  thus  knowingly  allured.  (Barrett  v.  Southern 
Pacific,  91  Cal.  296,  [25  Am.  St.  Rep.  186,  27  Pae.  666] ; 
Pierce  v.  Uniied  Oas  &  Electric  Co.,  161  Cal.  180,  [118 
Pae.  700] ;  Cdhm  v.  Stone  &  Co.,  153  Cal.  571,  [19  L.  R.  A. 
(N.  S.)   1094,  96  Pae.  84].) 

One  theory  on  which  this  rule  seems  to  be  predicated  is 
that  the  attractiveness  of  the  dangerous  contrivance  or 
machinery  raises  an  implied  invitation  to  children  to  go 
upon  the  property.  The  rule  of  implied  invitation  is  thus 
stated  in  Brown  v.  Salt  Lake  City,  33  Utah,  222,  [126  Am. 
St.  Rep.  828,  14  Ann.  Cas.  1004,  14  L.  R.  A.  (N.  S.)  619, 
93  Pae.  570] :  "If,  therefore,  the  owner  places  something 
upon  his  premises  which  is  easily  accessible  to  children, 
and  which  is  alluring  and  attractive  to  their  childish  pro- 
pensities, and  excites  their  curiosity  and  desire  for  play, 
it  in  effect  amounts  to  an  implied  invitation  to  them  to  come 
upon  the  premises."  By  reason  of  this  implied  invitation 
such  cases  are  sometimes  said  to  be  within  the  general  and 
well-settled  rule  of  law  that  the  owner,  or  occupant,  of  lands 
or  buildings,  who  by  invitation,  express  or  implied,  induces 
persons  to  come  upon  his  premises,  is  under  a  duty  to  ex- 
ercise ordinary  care  to  render  the  premises  reasonably  safe 
for  them.  This  general  rule  is  correctly  stated  in  Herzog 
V.  Hemphill,  7  Cal.  App.  116,  [93  Pae.  899];  Means  v. 
Southern  Pacific  Ry.  Co.,  144  Cal.  473,  [1  Ann.  Cas.  206, 
77  Pae.  1001],  and  Oiannini  v.  Campodonico,  176  Cal. 
548,  [169  Pae.  80],  and  it  is  accordingly  and  logically  held 
that  it  constitutes  want  of  ordinary  care  to  knowingly 
maintain  in  such  places,  where  attractive  contrivances  to 
the  knowledge  of  the  owner  invite  children  to  play,  a  dan- 
gerous piece  of  machinery  or  other  trap  or  snare  for  them, 
and  that  ordinary  care  in  such  cases  may  only  be  exercised 
by  taking  into  consideration  the  propensities  of  the  children 
who  play  there,  the  ability  of  such  children  to  appreciate 
the  danger,  and  their  power  to  avoid  it,  and  so  protecting 
them  reasonably  from  the  danger;  and  in  this  connection 
there  are  certain  qualifications  of  the  nile  to  be  hereinafter 
mentioned.  The  questions  of  the  particular  child's  ability 
to  appreciate  the  danger,  and  his  power  to  avoid  it,  are 
usually  questions  of  fact  for  the  jury. 

But  there  is  another  and  more  ^'^n'.^rally  accepted  theory 
on    which   the   turntable    and   kindred    attractive    nuisance 


Dec.  1919.]     Faylob  v.  Great  Eastern  Q.  Min.  Co.        201 


cases  are  rested,  to  wit,  that,  although  the  children  are 
trespassers,  these  cases  constitute  an  exception  to  the  gen- 
eral rule  that  the  owner  of  property  owes  no  duty  to  mere 
trespassers  to  keep  his  property  in  a  safe  condition  (Peters 
V.  Boteman,  115  Cal,  345,  [56  Am.  St.  Rep.  106,  47  Pac. 
113,  598] ;  Malloy  v.  Hibernia  Savings  etc,  Soc,  3  Cal. 
Unrep.  76,  [21  Pac.  525] ;  Loftw  v.  DeJiaU,  133  Cal.  214, 
[65  Pac.  379]),  and  this  because  the  cases  arise  out  of 
'instances  where  the  owner  maintains  on  his  land  something 
in  the  nature  of  a  trap,  or  other  concealed  danger,  known 
to  him,  and  as  to  which  he  gave  no  warning  to  others." 
This  language  is  quoted  from  the  opinion  of  Mr.  Justice 
McFarland  in  Peters  v.  Boivman,  supra.  The  exception  to 
the  general  rule  that  an  owner  owes  no  duty  to  protect 
trespassers  which  is  established  by  the  turntable  cases,  and 
is  known  as  the  attractive  nuisance  doctrine,  is  stated,  with 
some  of  the  qualifications  above  referred  to,  by  the  late 
Chief  Justice  Beatty  in  Peters  v.  Bovmian,  supra,  as  fol- 
lows: '*The  owner  of  a  thing  dangerous  and  attractive  to 
children  is  not  always  and  universally  liable  for  an  injury 
to  a  child  tempted  by  the  attraction.  His  liability  bears  a 
relation  to  the  character  of  the  thing,  whether  natural  or 
common,  or  artificial  and  uncommon,  to  the  comparative 
ease  or  diflSeulty  of  preventing  the  danger  without  dis- 
turbing or  impairing  the  usefulness  of  the  thing,  and  in 
short  to  the  reasonableness  and  propriety  of  his  own  con- 
duct, in  view  of  all  the  surrounding  circumstances  and  con- 
ditions. As  to  common  danger  existing  in  the  order  of 
nature,  it  is  the  duty  of  parents  to  guard  and  warn  their 
children,  and  failing  to  do  so,  they  should  not  expect  to  hold 
others  responsible  for  their  want  of  care.  But  with  respect 
to  danger  specially  created  by  the  act  of  the  owner,  novel 
in  'character,  attractive  and  dangerous  to  children,  easily 
guarded  and  rendered  safe,  the  rule  is  and  ought  to  be 
different" 

In  an  exceptionally  thoughtful  opinion  by  the  supreme 
court  of  Utah  (Brown  v.  Salt  Lake  City,  supra),  this  lan- 
guage of  the  chief  justice  is  quoted  with  unstinted  approval, 
and  that  court  discussed  fully  the  whole  subject,  and  after 
so  quoting  and  approving  the  above  language  of  the  late 
chief  justice  in  Peters  v.  Bowman,  supra,  that  court  held 
that  the  rule  as  there  stated  applied  to  a  water  conduit 


202    Faylob  v.  Qreat  Eastern  Q.  Min.  Co.     [45  Cal.  App. 


maintained  by  Salt  Lake  City,  wherein  the  clanger  was 
concealed,  and  in  which  a  schoolboy,  while  playing,  was 
drowned.  The  conduit  was  closed,  and,  in  principle,  the 
facts  of  the  case  cannot  be  distinguished  from  those  of  the 
case  now  under  discussion. 

Counsel  for  appellant  insists  that  Peters  v.  Bovrniariy 
supra,  Nicolosi  v.  Clark,  169  Cal.  746,  [L.  B.  A.  1915F, 
638,  147  Pac.  971],  Lofius  v.  Dehail,  supra,  and  Polk  v. 
Laurel  Hill  Cemetery  Assn,,  37  Cal.  App.  624,  [174  Pac. 
414]  determine  this  case,  and  that  under  those  cases  the 
rule  of  the  turntable  cases  cannot  be  extended  to  the  facts 
developed  by  the  evidence  in  this  case.  But  we  cannot  agree 
with  counsel  in  this  contention.  It  was  held  in  Peters  v. 
Bowman  that  a  body  of  water,  either  standing  as  in  pond? 
and  lakes  or  running  as  in  rivers  and  creeks,  or  ebbing 
and  flowing,  as  on  the  shores  of  seas  and  bays,  is  a  natural 
object  incident  to  all  countries  which  are  not  deserts;  that 
the  danger  of  drowning  in  it  is  an  apparent  open  danger, 
the  knowledge  of  which  is  common  to  all;  and  that  there 
is  no  just  view  consistent  with  recognized  rights  of  property 
owners  which  would  compel  one  owning  land  upon  which  such 
body  of  water  stands  or  flows,  to  fill  it  up,  or  surround  it 
with  a  wall,  and  that  while  in  that  case  the  pond  was  an 
artificial  pond,  the  same  rule  would  be  applied  to  it  that 
would  be  applied  generally  to  natural  bodies  of  water,  and 
justly,  for  the  reason  that  the  danger  was  not  a  concealed 
danger  and  that  children  from  birth  are  taught,  generally 
speaking,  to  avoid  the  danger  of  drowning,  at  least  when  the 
danger  is  open  to  their  eyes. 

Loftus  V.  Dehail,  supra,  was  a  case  where  the  danger,  an 
open  cellar  on  a  vacant  lot,  from  which  the  house  which  had 
covered  the  cellar  had  been  moved,  was  held  not  to  be  a 
concealed  danger,  and,  further,  the  injured  child  was  found 
to  have  been  pushed  into  the  cellar  by  another  child,  whose 
act  was  held  to  be  the  proximate  cause  of  the  injury. 

In  Nicolosi  v.  Clark,  supra,  a  boy  of  ten  years  stole  a 
box  of  dynamite  caps  from  a  tool-box  used  by  a  street  con- 
tractor to  store  tools,  and,  not  knowing  that  they  were 
dangerous,  exploded  one  of  the  caps,  to  his  injury.  It  was 
held  upon  the  facts  that  the  boy  was  shown  to  have  been 
guilty  of  contributory  negligence,  but  the  following  lan- 
guage of  the  opinion  is  illuminating:  *'If  a  boy  of  ten  years 
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of  age  is  ^lOt  chargeable  with  knowledge  that  he  has  no  right 
to  make  free  with  the  contents  of  a  box  placed  such  as 
this,  manifestly  a  box  belonging  to  other  people,  and  con- 
taining their  goods,  it  can  only  be  because  that  particular 
boy  is  of  deficient  intellect  and  understanding." 

In  Polk  V.  Lawrel  Hill  Cemetery  Assn.,  supra,  the  rule 
of  the  turntable  cases  was  applied  to  a  reservoir  of  water 
in  which  a  child  was  drowned,  apparently  because  the  reser- 
voir was  so  concealed  as  to  be  dangerous  to  persons  passing 
near  it,  as  the  following  language  of  the  complaint  indicates : 
''That  it  was  dangerous  to  all  persons  passing  near  the 
same,  because  the  turf  and  ground  sloped  up  to  the  edge 
thereof,  so  that  any  person  walking  or  standing  near  the 
edge  of  said  reservoir  was  without  protection  and  without 
notice  of  proximity  to  a  place  of  danger  and  was  with- 
out any  warning  sign  or  indication  that  said  place  was 
dangerous.** 

In  all  these  cases,  except  Polk  v.  Lawrel  Hill  Cemetery 
Assn.  the  danger  was  either  so  open  that  the  injured  child 
was  held  to  have  been  able  to  see  it,  or  so  obvious  that  the 
particular  child  was  held  accountable  for  understanding  the 
danger,  and  in  Polk's  case  the  defendant  was  held  answer- 
able because  the  danger  was  concealed. 

And  so  far  as  we  have  been  able  to  examine  the  au- 
thorities, the  rule  as  laid  down  by  the  chief  justice  in 
Peters  v.  Botoman,  supra,  will  be  found  to  explain  every 
case  where  relief  has  been  denied  in  the  states  where  the 
attractive  nuisance  doctrine  is  recognized. 

But  the  case  at  bar  is  distinguished  from  all  the  cases  in 
our  own,  and  so  far  as  our  attention  has  been  called  to 
them,  in  other  jurisdictions  recognizing  the  rule  where  re- 
lief has  been  denied  trespassing  children  injured  by  the 
condition  of  machinery  or  premises,  for  in  the  case  at  bar 
the  danger  was  distinctly  a  concealed  danger.  The  bait 
of  the  trap  may  be  said  to  have  been  the  push-car,  in  itself 
an  attractive  lure  to  boys  of  the  age  of  John  Faylor.  The 
tunnel,  which,  like  any  cave,  natural  or  artificial,  has  been 
both  in  fiction  and  in  fact,  in  their  reading  and  in  their 
play,  since  the  days  of  Ali  Baba,  Robinson  Crusoe,  and 
the  Count  of  Monte  Cristo,  irresistibly  attractive  to  boys, 
and  the  concealed  stope  in  the  dark  tunnel  five  hundred 
feet  deep  and  filled  with  water,  was  the  trap  into  which  the 
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tunnel  an  J  cars  led  the  boy's  unwary  feet.  Prom  the  evi- 
dence in  this  case,  the  company  knew  that  the  children 
played  about  this  mine.  It  must  be  taken  to  have  been 
known  to  the  defendant  that  its  machinery  was  attractive 
to  adventurous  and  playful  children.  It  knew  certainly  of 
the  open  and  unprotected  stope  in  the  dark  tunnel  near  the 
end  of  the  car-line,  and  it  must  be  held  to  the  duty  of 
recognizing  the  ordinary  propensities  of  boys  to  play 
therein,  their  love  of  adventure,  which  the  defendant  must 
be  held  to  have  anticipated,  would  lead  them  into  the  tun- 
nel, and  the  lurking  danger  against  which  the  company 
might  have  simply  provided  by  closing  the  tunnel  when  it 
was,  as  at  the  time  of  the  death  of  John  Paylor,  not  work- 
ing the  mine,  and  had  no  watchman  there  to  guard  it. 
The  evidence  certainly  is  sufficient,  from  a  legal  standpoint, 
to  sustain  a  finding  bringing  this  case  within  the  attractive 
nuisance  doctrine. 

[2]  The  ultimate  question  as  to  whether  this  was  a  trap 
enticing  and  dangerous  to  children,  and  whether  the  company 
exercised  ordinary  care  in  failing  to  close  the  mouth  of  the 
tunnel  or  otherwise  to  prevent  children  from  wandering 
therein  while  playing  with  the  cars,  and  from  falling  into 
the  stope,  and  whether  the  deceased  child  was  old  enougfh 
and  intelligent  enough  to  anticipate,  apprehend,  and  under- 
stand and  to  avoid  the  danger  were  questions  which  are 
usually  to  be  determined  by  the  jury.  {Brown  v.  Salt 
Lake  City,  supra.)  [3]  We  think  the  jury  had  suffi  'lent 
evidence  before  it  to  justify  a  finding  that  the  car,  tunnel, 
and  stope,  taken  together,  did  constitute  an  attractive  nui- 
sance within  the  general  rule  of  the  turntable  eases,  and 
in  reply  to  the  statement  that  no  case  has  been  found  ex- 
tending the  doctrine  to  such  a  state  of  facts  as  this,  it  may 
be  said  in  passing  that,  as  has  been  shown,  the  rule  has 
been  applied  to  cases  other  than  machinery,  and,  further, 
that  while  matching  cases  is  an  interesting  mental  recrea- 
tion, it  is  not  by  matching  cases,  but  by  the  correct  appli- 
cation of  sound  legal  principles,  that  a  case  such  as  this  is 
best  determined,  and  that  in  at  least  one  able  decision,  the 
rule  has  been  applied  to  a  state  of  facts  very  similar  to 
those  of  the  instant  case — Broicn  v.  Salt  Lake  City,  supra. 

[4]  The  burden  of  proving  contributory  negligence  rested 
on  the  defendant.    We  think  an  examination  of  the  facts 
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above  recited  will  show  that  the  jury  were  justified  in  finding 
from  the  above  evidence  that  this  burden  was  not  sustained. 
We  are  satisfied  that  the  evidence  sustained  the  verdict, 
and  that  the  judgment  should  be  afiirmedi  and  it  is  so 
ordered. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  19,  1920. 

Angellotti,  C.  J.,  Lawlor,  J.,  Lennon,  J.,  and  Kerrigan, 
J.,  pro  tern.,  concurred. 


[Civ.  No.  3083.    First  AppeHate  District,  Division  One.— December  22, 

1919.] 

TROPICAL  INVESTMENT  COMPANY   (a  Corporation), 
Respondent,  v.  EDNA  A.  BROWN,  Appellant. 

[1]  JtmisDicTioN  —  Depective  Summons  —  Appeara^ncx  —  Waiveb.— 
Where  a  defendant  entitled  to  a  ten-days  summons  is  served  with 
a  three-days  summons  and  she  fails  to  move  to  quash  the  summons 
but  appears  generally  by  demurrer  and  submits  to  the  jurisdiction 
of  the  court,  she  cannot  thereafter,  on  appeal,  comphdn  of  the  fact 
that  the  summons  served  was  insufficient  as  to  the  time  therein 
given  her  to  appear. 

[2]  Landlobd  and  Tenant — ^Action  to  Begoveb  Pbbmisxs — ^Pleading 
— Bent  Due. — Where  the  complaint  in  an  action  to  obtain  pos- 
session of  certain  leased  premises  is  not  based  upon  overdue  rent, 
an  allegation  as  to  the  amount  of  rent  due  is  not  necessary. 

[3]  Id. — State  of  Inoospobation — ^Variance — Eeboe. — ^Where  the  veri- 
fied complaint  in  such  action  alleges  that  the  plaintiff  was  in- 
corporated under  the  laws  of  the  state  of  California,  whereas  it 
appears  at  the  trial  that  it  was  incorporated  under  the  laws  of  the 
state  of  Utah,  the  variance  is  too  trivial  to  warrant  a  reversal. 

[4]  Id. — FbsECLOsuBB  of  Tbust  Deed— Want  of  Notioe  of  Lease. — 
Where  a  trust  deed  to  secure  a  loan  is  taken  without  notice  of  a 
loa«e  of  the  premises,  the  lessee's  interest  under  such  lease  is  fore- 
elosod  by  the  foreclosure  of  the  deed  of  trust. 
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[6]  Id. — Acceptance  or  Okdeb  fob  Payment  or  Bent — Failubb  to 
Disclose  Receipt — Kstoppel. — Where  a  lessee  accepts  the  lessor's 
order  to  pay  certain  rents  to  the  lessor's  creditor,  who  is  secured 
bj  a  deed  of  trust  to  the  leased  premises,  without  disclosing  to  such 
creditor  that  she  holds  a  receipt  for  such  rent,  she  will  be  estopped 
to  assert  such  receipt  for  more  than  she  has  actually  paid,  as 
against  the  lien  of  the  trust  deed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Arthur  C.  Vaughan  for  Appellant- 
Milton  K.  Young  for  Respondent. 

BEASLY,  P.  J.,  pro  iem. — We  are  constrained  to  open 
this  opinion  with  the  statement  that,  after  patiently  exam- 
ining the  176  pages  of  the  appellant's  brief,  we  are  unable 
to  form  a  clear  idea  therefrom  of  the  essential  facts  of  this 
case  or  the  legal  points  upon  which  the  appellant  relies  for  a 
reversal  of  the  judgment.  We  have,  therefore,  gone  directly 
to  the  record,  and  from  an  examination  of  the  pleadings, 
findings,  judgment,  and  the  evidence,  we  have  abstracted  the 
complicated  facts  upon  which  the  cause  must  be  determined, 
and  endeavored  to  clear  up  the  legal  questions  which  seem  to 
arise  therefrom. 

The  purpose  of  the  action  is  to  obtain  possession  of  the 
Morris  Hotel  property  of  the  city  of  Los  Angeles.  The  com- 
plaint contains  two  counts, — the  first  in  ejectment,  the  second 
upon  an  unlawful  detainer.  From  the  elaborate  findings  in 
the  case,  it  appears  that  the  trial  court  based  its  judgment 
upon  the  following  facts: 

Plaintiff  is  a  corporation  organized  under  the  laws  of  the 
state  of  Utah.  On  October  30,  1914,  defendant  Edna  A. 
Brown  and  one  Howard  entered  into  an  agreement,  in  writ- 
ing, by  which  Howard  purported  to  lease  to  the  defendant 
Brown  a  certain  hotel  building  to  be  erected  on  a  lot  de- 
scribed in  the  complaint,  and  situated  in  the  city  of  Los  An- 
geles, and  this  building  was,  when  completed,  to  be  called 
the  Morris  HoteL 
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The  lease  was  to  run  for  ten  years,  and  to  begin  December 
ly  1915,  the  term  of  the  lease  being  orally  agreed  to  be  from 
December  1,  1915,  to  November  30,  1925.  These  dates  were 
left  blank  in  the  lease,  which  was  signed  by  the  parties,  and 
were  inserted  later  by  some  unidentified  third  party  without 
authority  from  either  party  to  the  lease.  The  lump  rent  was 
to  be  $98,820,  payable  in  monthly  installments  of  $823.50,  in 
advance,  on  the  first  day  of  each  month. 

The  date  of  the  payment  of  the  rent  was  also  left  blank, 
and  no  time  was  fixed  in  the  instrument  for  the  beginning 
of  the  payment  of  the  rent. 

On  November  9,  1914,  the  parties  agreed,  also  in  writing, 
that  the  term  of  the  lease  should  commence  at  the  date  of 
the  completion  and  acceptance  of  the  building  by  the  city 
building  department  of  the  city  of  Los  Angeles,  which  com- 
pletion, it  was  agreed,  should  be  not  later  than  February  15, 
1915.  Thirty  days'  grace  for  completion  was  allowed,  but  it 
was  stipulated  that  should  this  thirty  days  be  exceeded,  an 
amount  equal  to  the  rental  **to  accrue"  until  the  building 
should  be  completed  and  so  accepted  should  be  forfeited  to 
the  lessee.  The  defendant  Brown  took  possession  of  the  hotel 
in  October,  1915,  and  the  building  was  completed  on  or  about 
November  1,  1915. 

On  October  28,  1915,  defendant  Brown  paid  Howard  one 
thousand  dollars,  '' pursuant  to  said  agreement  of  October  30, 
1914,"  and  '*as  part  consideration  for  giving  said  agree- 
ment," which  provided  that  $823.50  of  this  one  thousand 
dollars  should  apply  to  the  first  month's  rent  to  be  paid 
thereunder,  and  that  the  balance  of  said  one  thousand  dol- 
lars, to  wit,  $166.50,  was  to  be  applied  as  part  payment  for 
the  second  month's  rent.  Contemporaneously  with  the  pay- 
ment of  the  one  thousand  dollars  on  October  28,  1915, 
Howard  gave  Miss  Brown  a  receipt  with  the  0.  K.  of  one 
Paden  initialed  thereon,  which  reads  as  follows: 

'*B.  Los  Angeles,  Cal.,  Oct.  28,  1915. 

"Received  from  Edna  A.  Brown  Four  Thousand  Seven 
Hundred  and  five  75/100  dollars,  in  full  for  rent  on  Hotel 
Morris  No.  811  E.  5th  St.,  from  Nov.  11,  1915,  to  April  22, 
1916. 

''This  includes  the  $1,000.00  paid  to  secure  lease. 

"$4705.75.  Charles  Wellington  Howard. 

''0.  K.— Wm.  W.  Paden,  B." 
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The  court  finds  that  there  was  no  consideration  for  this 
receipt  other  than  the  one  thousand  dollars. 

On  October  27,  1915,  Miss  Brown,  together  with  Howard 
and  Paden,  applied  to  the  Fidelity  Savings  and  Loan  Asso- 
ciation for  a  loan  of  $1,818,  with  which  to  pay  a  note  secured 
by  a  chattel  mortgage  on  Miss  Brown's  furniture  situated  in 
the  Morris  Hotel.  The  loan  was  made,  and  Howard  there- 
upon gave  the  Fidelity  Savings  and  Loan  Association  an 
order  on  Miss  Brown,  running  against  her  rent  for  this 
amount,  which  order  was  accepted  by  her;  and  the  money 
was  thereupon  delivered  by  the  lender  to  Howard,  Paden, 
and  Miss  Brown,  who  paid  the  debt  secured  by  the  chattel 
mortgage,  and  obtained  the  release  of  the  furniture  from  the 
lien  thereof.  The  Fidelity  Savings  and  Loan  Association 
had,  at  no  time,  any  knowledge  of  the  giving  of  the  receipt 
to  Miss  Brown  for  the  $4,705.75.  Miss  Brown,  in  considera- 
tion of  this  loan,  signed  another  agreement,  the  meaning  of 
which,  apparently,  will  be  important  here.     It  is  as  follows: 

**As  holder  of  lease  covering  premises  known  as  Lots  Five 
(5)  and  Six  (6),  Block  Eleven  (11)  of  Wolfskill  Orchard 
Tract,  in  the  City  of  and  County  of  Los  Angeles,  State  of 
California,  for  and  in  consideration  of  free  rental  for  the 
month  of  November,  1915,  and  other  valuable  considerations, 
including  assistance  in  releasing  mortgage  on  my  furniture 
in  the  building  on  said  lots,  I  hereby  waive  and  declare  fully 
satisfied  all  claims  which  I  have  against  the  lessee  under  said 
lease  or  against  the  premises,  the  owners  of  said  premises  or 
the  Fidelity  Savings  and  Loan  Association,  for  any  damages 
or  loss  occasioned  through  any  delay  or  failure  of  any  kind 
resulting  from  delay  in  completion  of  the  building  on  said 
premises,  and  I  hereby  accept  said  building  as  being  fully  in 
accordance  with  the  terms  of  the  lease  aforesaid  and  agree  to 
enter  upon  possession  of  the  same  without  delay  and  to  be 
bound  by  all  the  provisions  of  the  lease  from  this  date,  waiv- 
ing all  claims  of  every  sort  under  said  lease  up  to  this  day,'* 

On  June  25,  1914,  Howard,  to  obtain  money  to  construct 
the  building,  borrowed  fifty  thousand  dollars  of  the  Fidelity 
Savings  and  Loan  Association,  gave  his  promissory  note 
therefor,  and  executed  a  trust  deed  on  the  premises  to  the 
Title  Guarantee  and  Trust  Company,  as  trustee,  with  the 
Fidelity    Savings   and    Loan   Association   as   beneficiary,   to 
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secure  this  note,  and  on  June  17,  1915,  to  complete  the  build- 
ing, Howard  borrowed  another  twenty-four  thousand  dollars, 
gave  his  note  therefor,  and  executed  another  trust  deed  to 
the  Title  Guarantee  and  Trust  Company,  as  trustee,  and  the 
lender  as  beneficiary,  to  secure  the  same.  This  latter  deed 
was  recorded  on  June  29,  1915.  It  should  be  noted,  in  pass- 
ing, that  both  these  trust  deeds  were  given  before  the  $1,818 
loan  and  the  execution  of  the  contemporaneous  instrument, 
above  set  forth.  Under  the  latter  trust  deed  the  Fidelity 
Savings  and  Loan  Association  advanced  further  sums  to 
Howard  until  the  total  loan  amounted  to  $36,698. 

Howard  defaulted  in  the  payment  of  these  loans,  and  on 
December  17,  1915,  the  trustees  sold  the  premises  under 
the  latter  trust  deed,  namely,  the  trust  deed  executed  on 
June  17,  1915.  The  sale  took  place  on  January  15,  1916,  the 
purchaser  being  the  Fidelity  Savings  and  Loan  Association, 
and  the  amount  paid  being  thirty-eight  thousand  dollars,  and 
thereupon  the  Title  Guarantee  and  Trust  Company,  as 
trustee,  executed  a  deed  to  the  Fidelity  Savings  and  Loan 
Association,  as  purchaser,  conveying  the  property  to  it. 

It  is  found  by  the  trial  court  that  this  deed  conveyed  the 
property  to  the  Fidelity  Savings  and  Loan  Association,  free 
from  the  interest  of  Miss  Brown  under  her  lease,  or  the 
agreement  dated  October  30,  1914,  as  well  as  all  other  inter- 
ests she  might  claim  in  the  premises.  The  Fidelity  Savings 
and  Loan  Association  subsequently  conveyed  the  property  to 
one  De  Garmo,  as  trustee,  and  he,  as  such  trustee,  in  turn,  on 
January  22,  1916,  conveyed  the  property  to  the  plaintiff, 
Tropical  Investment  Company.  There  are  certain  other 
claims  of  defendant  which  will  be  noticed:  Miss  Brown 
claims  that  she  did  not  know  of  the  trust  deed  of  June  17, 

1915,  to  the  Fidelity  Savings  and  Loan  Association,  but  it 
was  found  that  she  had  actual  knowledge  of  it. 

The  defendant  averred  that  after  the  sale  of  January  15, 

1916,  under  the  trust  deed,  the  purchaser  conveyed  the  prop- 
erty to  Howard.     This  is  found  to  be  untrue. 

It  is  found  that  the  Fidelity  Savings  and  Loan  Association 
and  the  Title  Guarantee  and  Trust  Company  bad  no  knowl- 
edge  of  Howard's  lease  to  the  defendant  at  the  time  of  the 
execntion  of  the  trust  deed  of  June  17,  1915,  the  deed  that 
was  foreclosed. 

45  Cal.  App. — 14 
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It  is  alleged  by  Miss  Browii  that  plaintiff  holds  the  prop- 
erty of  the  defendant  as  security  for  paymem  of  her  rent. 
This  is  found  to  be  untrue,  as  is  also  the  allegation  that 
plaintiff  holds  an  assignment  of  the  lease.  It  is  averred  by 
Miss  Brown  that  the  sale  of  January  15,  1916,  was  made,  to 
defendant,  to  defeat  certain  mechanics'  liens  upon  the  prop- 
erty.   This  is  found  to  be  untrue. 

De  Garmo  is  found  to  have  executed  a  deed  of  trust  to  the 
Title  Guarantee  and  Trust  Company,  as  trustee,  to  secure  a 
loan  made  to  him  by  the  Fidelity  Savings  and  Loan  Associa- 
tion, in  the  amount  of  eighty  thousand  dollars,  but  it  is  also 
found  that  the  allegation  of  Miss  Brown  that  the  Fidelity 
Savings  and  Loan  Association  is  the  real  owner  of  this  prop- 
erty is  false.  It  is  found  that  the  plaintiff  is  the  owner  of 
the  property ;  that  defendant  is  in  unlawful  possession  of  it ; 
and  that  possession  was  demanded  before  suit  and  refused; 
that  defendant's  possession  is  without  the  consent  of  plaintiff 
and  unlawful.  Rental  and  damages  are  found  against  the 
defendant  in  the  sum  of  $2,808,  and  judgment  is  given  for 
possession,  and  damages  accordingly. 

[1]  The  first  point  made  grows  out  of  the  fact  that  the 
complaint  contained  a  count  in  ejectment  and  a  count  in  un- 
lawful detainer,  and  that  the  summons  issued  was  a  ''three- 
days"  summons  to  appear.  The  facts  are,  that  defendant 
was,  as  stated,  served  with  a  "three-days"  summons.  The 
defendant  demurred  to  the  complaint  thereupon,  and  the  de- 
murrer was  overruled,  whereupon  the  court  required  an 
answer  from  defendant  in  four  days,  which  answer  was  filed 
accordingly.  The  defendant  claims  that  she  was  entitled  to 
a  ten-days  summons  upon  this  complaint.  Conceding  that, 
on  the  count  in  ejectment,  the  defendant  was  entitled  to  ten 
days  to  appear,  nevertheless,  as  she  did  appear  in  less  time, 
and  demurred  and  answered  generally  to  the  complaint,  she 
cannot  now  be  heard  to  complain  of  this  error.  She  should 
have  moved  to  quash  the  summons.  Having  appeared  gener- 
ally and  submitted  to  the  jurisdiction  of  the  court  without 
objection,  she  cannot,  at  this  late  date,  complain  of  the  fact 
that  the  summons  served  was  insufficient  as  to  the  time 
therein  given  her  to  appear. 

[2]  It  is  argued  that  the  general  demurrer  to  the  com- 
plaint should  have  been  sustained,  because  the  complaint  did 
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not  state  the  amount  of  rent  due,  but  the  original  complaint 
was  not  based  upon  the  fact  that  the  rent  was  overdue.  An 
amendment  charging  failure  to  pay  rent  was  added  to  the 
complaint  at  some  later  period,  as  to  the  time  of  which  we  arc 
not  advised  by  the  record.  Probably  this  amendment  was 
added  at  the  trial.  We  have  assumed,  in  this  state  of  the 
record,  that  the  court  passed  upon  the  demurrer  to  the  com- 
plaint in  its  original  form,  and  as  a  complaint  not  ba;';ed 
upon  overdue  rent  need  not  contain  an  allegation  as  to  the 
amount  of  rent  due,  the  demurrer  was  properly  overruled. 
It  is  only  in  case  the  unlawful  detainer  charged  is  for  de- 
fault in  payment  of  rent  that  the  complaint  must  state  the 
amount  of  such  rent.     (Code  Civ,  Proc,  sec.  1166.) 

[3]  We  are  rather  uncertain  as  to  the  method  by  which 
defendant  makes  her  next  point.  It  arises  out  of  the  fact 
that  the  complaint  in  the  case  alleged  that  plaintiff  was  in- 
corporated under  the  laws  of  the  state  of  California,  whereas 
it  appeared  at  the  trial  that  it  was  incorporated  under  the 
laws  of  the  state  of  Utah.  The  complaint  was  verified  by 
Edward  W.  Cason,  and  this  verification  is  attacked  upon  this 
ground.  We  are  unable  to  see  where  it  makes  any  material 
difference  whether  the  company  was  incorporated  under  the 
laws  of  the  state  of  California  or  under  the  laws  of  the  state 
of  Utah;  and  certainly  we  can  find  no  direct  attack  under 
which  the  court  could  have  avoided  this  error,  if  error  it  was, 
at  the  trial  of  the  case.  It  is  too  trivial,  under  the  facts  of 
this  case,  to  warrant  a  reversal  of  the  action,  anyhow. 

[4]  The  main  fact  upon  which  this  judgment  rests  is 
that  the  trust  deed  of  June  17,  1915,  the  deed  that  was  fore- 
closed, was  taken  by  the  Title  Quarantee  and  Trust  Company 
without  knowledge,  or  notice  on  its  part,  or  on  the  part  of 
the  Fidelity  Savings  and  Loan  Association,  of  the  claims  of 
Miss  Brown  under  her  lease.  The  findings  of  the  court  that 
the  Title  Quarantee  and  Trust  Company  had  no  knowledge 
or  notice  of  Miss  Brown's  claims,  when  that  trust  deed  was 
executed,  seems  to  be  conclusive  upon  the  point  that  Miss 
Brown's  interest  under  her  lease  was  foreclosed  by  the  fore- 
closure of  that  instrument. 

[6]  This  being  true,  ends  the  case,  apparently,  but  even 
if  it  does  not  do  so,  tlie  defendant  cannot,  for  other  reasons, 
prevail  on  this  appeal.     Miss  Brown  contends  that  she  had 
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It  is  alleged  by  Miss  Brown  that  plaintiff  holds  the  prop- 
erty of  the  defendant  as  security  for  payment  of  her  rent. 
This  is  found  to  be  untrue,  as  is  also  the  allegation  that 
plaintiff  holds  an  assignment  of  the  lease.  It  is  averred  by 
Miss  Brown  that  the  sale  of  January  15,  1916,  was  made,  to 
defendant,  to  defeat  certain  mechanics'  liens  upon  the  prop- 
erty.   This  is  found  to  be  untrue. 

De  Garmo  is  found  to  have  executed  a  deed  of  trust  to  the 
Title  Guarantee  and  Trust  Company,  as  trustee,  to  secure  a 
loan  made  to  him  by  the  Fidelity  Savings  and  Loan  Associa- 
tion, in  the  amount  of  eighty  thousand  dollars,  but  it  is  also 
found  that  the  allegation  of  Miss  Brown  that  the  Fidelity 
Savings  and  Loan  Association  is  the  real  owner  of  this  prop- 
erty is  false.  It  is  found  that  the  plaintiff  is  the  owner  of 
the  property ;  that  defendant  is  in  unlawful  possession  of  it ; 
and  that  possession  was  demanded  before  suit  and  refused; 
that  defendant's  possession  is  without  the  consent  of  plaintiff 
and  unlawful.  Rental  and  damages  are  found  against  the 
defendant  in  the  sum  of  $2,808,  and  judgment  is  given  for 
possession,  and  damages  accordingly. 

[1]  The  first  point  made  grows  out  of  the  fact  that  the 
complaint  contained  a  count  in  ejectment  and  a  count  in  un- 
lawful detainer,  and  that  the  summons  issued  was  a  ''three- 
days"  summons  to  appear.  The  facts  are,  that  defendant 
was,  as  stated,  served  with  a  ** three-days"  summons.  The 
defendant  demurred  to  the  complaint  thereupon,  and  the  de- 
murrer was  overruled,  whereupon  the  court  required  an 
answer  from  defendant  in  four  days,  which  answer  was  filed 
accordingly.  The  defendant  claims  that  she  was  entitled  to 
a  ten-days  summons  upon  this  complaint.  Conceding  that, 
on  the  count  in  ejectment,  the  defendant  was  entitled  to  ten 
days  to  appear,  nevertheless,  as  she  did  appear  in  less  time, 
and  demurred  and  answered  generally  to  the  complaint,  she 
cannot  now  be  heard  to  complain  of  this  error.  She  should 
have  moved  to  quash  the  summons.  Having  appeared  gener- 
ally and  submitted  to  the  jurisdiction  of  the  court  without 
objection,  she  cannot,  at  this  late  date,  complain  of  the  fact 
that  the  summons  served  was  insufficient  as  to  the  time 
therein  given  her  to  appear. 

[2]  It  is  argned  that  the  general  demurrer  to  the  com- 
plaint should  have  been  sustained,  because  the  complaint  did 
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not  state  the  amount  of  rent  due,  but  the  original  complaint 
was  not  based  upon  the  fact  that  the  rent  was  overdue.  An 
amendment  charging  failure  to  pay  rent  was  added  to  the 
complaint  at  some  later  period,  as  to  the  time  of  which  we  arc 
not  advised  by  the  record.  Probably  this  amendment  was 
added  at  the  trial.  We  have  assumed,  in  this  state  of  the 
record,  that  the  court  passed  upon  the  demurrer  to  the  com- 
plaint in  its  original  form,  and  as  a  complaint  not  ba^^ed 
upon  overdue  rent  need  not  contain  an  allegation  as  to  the 
amount  of  rent  due,  the  demurrer  was  properly  overruled. 
It  is  only  in  case  the  unlawful  detainer  charged  is  for  de- 
fault in  payment  of  rent  that  the  complaint  must  state  the 
amount  of  such  rent.     (Code  Civ.  Proc,  sec.  1166.) 

[3]  We  are  rather  uncertain  as  to  the  method  by  which 
defendant  makes  her  next  point.  It  arises  out  of  the  fact 
that  the  complaint  in  the  case  alleged  that  plaintiff  was  in- 
corporated under  the  laws  of  the  state  of  California,  wheroas 
it  appeared  at  the  trial  that  it  was  incorporated  under  the 
laws  of  the  state  of  Utah.  The  complaint  was  verified  by 
Edward  W.  Cason,  and  this  verification  is  attacked  upon  this 
ground.  We  are  unable  to  see  where  it  makes  any  material 
difference  whether  the  company  was  incorporated  under  the 
laws  of  the  state  of  California  or  under  the  laws  of  the  state 
of  Utah;  and  certainly  we  can  find  no  direct  attack  under 
which  the  court  could  have  avoided  this  error,  if  error  it  was, 
at  the  trial  of  the  case.  It  is  too  trivial,  under  the  facts  of 
this  case,  to  warrant  a  reversal  of  the  action,  anyhow. 

[4]  The  main  fact  upon  which  this  judgment  rests  is 
that  the  trust  deed  of  June  17,  1915,  the  deed  that  was  fore- 
closed, was  taken  by  the  Title  Guarantee  and  Trust  Company 
without  knowledge,  or  notice  on  its  part,  or  on  the  part  of 
the  Fidelity  Savings  and  Lioan  Association,  of  the  claims  of 
Miss  Brown  under  her  lease.  The  findings  of  the  court  that 
the  Title  Guarantee  and  Trust  Company  had  no  knowledge 
or  notice  of  Miss  Brown's  claims,  when  that  trust  deed  was 
executed,  seems  to  be  conclusive  upon  the  point  that  Miss 
Brown's  interest  under  her  lease  was  foreclosed  by  the  fore- 
closure of  that  instrument. 

[6]  This  being  true,  ends  the  case,  apparently,  but  even 
if  it  does  not  do  so,  the  defendant  cannot,  for  other  reasons, 
prevail  on  this  appeal.     Miss  Brown  contends  that  she  had 
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A  petition  to  have  the  cause  heard  in  the  supreme  oonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  19,  1920. 

All  the  Justices  concurred 


[OIt.  No.  81T8.    First  Appellate  Distriet,  Diyision  One. — ^Daeamber  SB, 

1919.] 

J.  0.  0.  JAXON  et  al.,  Respondents,  v.  BEEN  P.  CLAPP 

et  al.,  Appellants. 

[1]  Easements  —  Adjacent  Lands  —  Natural  Flow  or  SuBrAci 
Waters. — ^Whare  two  adjacent  parcelfl  of  land  belong  to  different 
owners,  ona  being  lower  than  the  other,  and  the  surface  water  from 
the  higher  tract  has  been  aceuBtomed  by  a  natural  flow  to  pass  over 
the  lower  tract,  the  owner  of  the  higher  land  has  an  easement  bj 
virtue  of  which  storm  waters  from  such  land  maj  be  permitted  to 
flow  on  to  the  lower  tract,  which  latter  is  charged  with  a  corre- 
sponding servitude. 

[2]  Id. — Ebeotion  of  OssisnGTioNS — Chanoe  of  Natural  Flow. — 
Such  dominant  tenement,  however,  has  no  right  to  erect  a  brick 
wall  along  the  boundary  line  of  his  property,  thereby  causing  an 
accumulation  of  storm  waters  in  large  and  artificial  quantities  at 
a  particular  spot,  which  are  discharged  upon  the  adjoining  land 
with  force  and  in  a  different  form  from  that  prevailing  under 
natural  conditions,  whether  such  adjoining  land  be  a  city  lot  or  a 
larger  open  tract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
^geles  County.    Frederick  "W.  Houser,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  G.  Cruickshank  and  Lloyd  W.  Brooke  for  Appellants. 

Willis  S.  Tyler  for  Respondents. 

KERRIGAN,  J. — ^This  is  an  appeal  by  defendants  from  a 
judgment  in  favor  of  the  plaintiffs  by  which  they  recovered 


2.     Right   to  collect  or  divert  surface  water  in   masses,   note,  21 
L.  B.  A.  595. 
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damages  for  injuries  to  their  land  through  the  acts  of  the 
defendants. 

The  defendants  are  owners  of  a  certain  lot  No.  9  in  the 
city  of  Pasadena,  fifty  feet  wide,  fronting  on  Elevado  Drive, 
and  extending  back  170  feet  deep,  which  formed  a  part  of 
their  residence  premises.  The  plaintiffs  are  the  owners  of  a 
lot  of  equal  size.  No.  10,  immediately  adjoining  to  the  east, 
upon  which  was  located  their  bungalow  home.  The  defend- 
ants erected  a  brick  waU  eight  feet  six  inches  high  and  ap- 
proximately eight  to  twelve  inches  in  thickness  along  the 
eastern  boundary  of  their  lot.  In  building  this  wall  the  de- 
fendants had  left  three  to  five  inch  openings  or  weep  holes 
every  three  feet  extending  along  the  whole  length  of  the  wall, 
and  several  two-inch  pipe  openings  in  the  foundation  of  the 
wall  through  which  the  rain-water  draining  naturally  from 
lot  9  would  flow  on  to  lot  10.  The  plaintifib  alleged  and 
sought  to  prove  in  their  first  cause  of  action  that  the  defend- 
ants had  so  changed  the  grade  and  character  of  the  surface 
of  their  lot  as  to  cause  the  rain-waters  to  flow  upon  plaintiffs' 
lot,  but  the  court  found  that  these  allegations  were  untrue, 
and  that  the  flow  of  rain-water  from  defendants'  lot  was 
natural  and  not  by  reason  of  any  change  of  grade  or  of  the 
character  of  the  surface  soil. 

The  plaintiffs  alleged  in  their  second  cause  of  action  that 
the  brick  wall  erected  by  the  defendants  as  described  above 
caused  the  water  to  concentrate  and  flow  upon  the  plaintiffs' 
property  with  resulting  damage  to  their  bungalow.  The 
finding  of  the  court  was  "that  said  water  was  poured  upon 
said  lot  10  in  an  unusual  quantity  and  only  by  and  through 
the  medium  of  the  said  openings  and  the  said  drainage  tubes 
constructed  in  said  wall  by  the  said  defendants,  and  that  as 
a  result  thereof  the  plaintiffs  were  damaged  in  that  the 
waters  did  run  through  said  draining  tubes  and  openings 
against  the  western  wall  of  the  house  of  said  plaintiffs  situate 
on  lot  10,  and  did  run  under  the  said  house  and  did  damage 
the  said  house  in  the  sum  of  and  to  the  extent  of  six  hundred 
dollars." 

Defendants  contend  that  the  evidence  is  insufficient  to  sus- 
tain the  findings  that  any  damage  to  the  plaintiff's  house 
was  the  result  of  water  flowing  from  defendants'  lot  in  un- 
usual quantities  caused  by  the  construction  of  the  brick  wall, 
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or  that  the  damage  amounted  to  six  hundred  dollars.  A  map 
was  introduced  in  evidence  and  constantly  referred  to  dur- 
ing the  trial  of  the  case,  but  it  has  not  been  incorporated  in 
the  transcript,  and  it  is,  therefore,  difficult  to  obtain  a  dear 
idea  of  the  evidence,  but  we  are  satisfied  that  the  finding  of 
the  court  is  sustained  as  to  the  damages  allowed.  The  testi- 
mony is  not  very  definite,  but  it  may  be  said  that  one  of  the 
plaintiffs  and  another  witness  testified  to  an  amount  of  dam- 
age in  excess  of  that  for  which  recovery  was  given,  and  their 
testimony  was  not  contradicted. 

With  reference  to  the  sufficiency  of  the  evidence  as  to  the 
cause  of  the  damage,  that,  also,  is  not  as  satisfactory  as  might 
be  wished  for.  Mrs.  Jaxon  testified  that  the  storm  waters 
flowing  from  defendants'  lot  on  to  their  lot  had  caused  dam- 
age each  year  since  they  had  owned  the  property,  and  her  hus- 
band in  his  testimony  admitted  that  his  property  had  suf- 
fered damage  from  flood  waters  at  least  on  one  occasion  prior 
to  the  erection  of  the  wall.  The  record  also  contains  evi- 
dence that  the  rainfall  which  preceded  the  damage  to  plain- 
tiffs* home  for  which  the  action  was  brought  was  unusually 
heavy  and  of  an  extraordinary  character — the  inference  be- 
ing that  the  very  heavy  rainfall  caused  the  damages,  and  that 
thoy  would  have  occurred  even  if  the  wall  had  not  been 
erected.  On  the  other  hand,  there  is  evidence  in  the  record 
which  tends  to  show  that  by  reason  of  the  wall  the  course  of 
the  flow  of  storm  waters  was  changed  so  that  the  water,  in- 
stead of  flowing  off  the  land  generally  and  naturally  was 
gathered  in  a  large  pool  on  defendants'  lot  against  the  brick 
wall  from  which  it  escaped  through  the  holes  in  the  wall 
and  poured  on  to  plaintiffs'  lot  and  against  their  house  with 
great  velocity,  flooding  the  cellar  and  causing  substantial 
damaore.  We  are  constrained,  therefore,  to  hold  that  there 
is  sufficient  evidence  to  sustain  the  findings  of  the  court  in 
favor  of  the  plaintiffs. 

We  think,  too,  that  the  authorities  support  the  conclusion' 
reached  by  the  court.  [1]  The  general  rule  is  that  wherei 
two  adjacent  parcels  of  land  belong  to  different  owners,  one 
being  lower  than  the  other,  and  the  surface  water  from  the 
higher  tract  has  been  accustomed  by  a  natural  flow  to  pass 
over  the  lower  tract,  the  owner  of  the  higher  land  has  an 
easement  by  virtue  of  which  storm  waters  from  such  land 
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may  be  permitted  to  flow  on  to  the  lower  tract,  which  latter 
is  charged  with  a  corresponding  servitude.  {Ogbtirn  v. 
Connor,  46  Cal.  347,  [13  Am.  Rep.  213].)  [2]  Conceding, 
however,  as  seems  to  be  the  case,  according  to  the  very  gen- 
erally adopted  rule  in  this  country,  that  this  doctrine  has  no 
application  to  city  lots,  and  that  the  owner  of  such  a  lot,  in 
the  exercise  of  proper  dominion  over  his  property,  may  make 
changes  and  alterations  in  the  surface  thereof  essential  to 
its  enjoyment,  and  which  might  interfere  with  the  flow  of 
water  from  or  on  to  the  adjoining  lot,  without  thereby  ren- 
dering himself  liable  in  damages  to  the  owner  thereof 
(Oghiirn  v.  Connor,  supra),  still  in  the  case  at  bar  the  court 
found  that  the  damage  complained  of  was  not  caused  by  any 
change  in  the  grade  of  defendants'  lot  or  by  any  alteration 
of  its  surface,  but  by  the  erection  of  the  aforesaid  wall, 
which  caused  an  accumulation  of  storm  waters  in  large  and 
artificial  quantities  at  a  particular  spot,  and  which  were  dis- 
charged with  force  and  in  a  different  form  from  that  prevail- 
ing under  natural  conditions.  This,  we  think,  the  owner  of 
the  dominant  tenement  has  no  right  to  do,  whether  the  ad- 
joining land  be  a  city  lot  or  a  larger  open  tract.  (Oghurn 
V.  Connor,  supra;  Wood  v.  Moulton,  146  Cal.  319,  [80  Pac. 
921.) 
For  the  reasons  given  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Wood,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  19,  1920. 

Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  and  Lennon,  J.,  con- 
curred. 
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[C&y.  No.   1937.    Third  AiypeUate  DiBtrict.— Deeember  23,  1919.] 

FREDERICK    AYER,    Appellant,    v.    STEPHEN    GRON- 

DONI  et  al..  Respondents. 

[1]  Waters  and  Water  Rights — Ownership  or  Ditoh  and  Waters — 
Sufficiency  or  Finding. — In  an  action  brought  to  determine  the 
respective  rights  of  the  parties  to  a  certain  water  ditch  and  to  the 
waters  flowing  therein,  a  finding  that  plaintiff  ia  the  owner  of  the 
ditch,  "subject  to  the  rights  of  the  defendants  ...  as  in  this 
judgment  set  forth/'  the  interests  of  the  defendants  also  being 
found  and  set  forth,  constitutes  a  sufficient  finding  as  to  the 
owDersbip  of  the  ditch,  although  such  finding  appears  in  the  con- 
clusions of  law. 

[2]  Id.— Payment  or  Taxes — Admission  by  Pleadings — Conflictino 
Finding. — In  such  action,  a  finding  that  the  rights  of  plaintiff  in 
and  to  the  ditch  and  in  and  to  the  water  rights  were  regularly 
assessed  by  the  assessor  for  forty  years  last  past  to  the  plaintiff 
and  his  predecessors  in  interest,  and  that  all  taxes  so  levied  and 
assessed  upon  the  rights  of  the  plaintiff  and  his  predecessors  in 
interest  have  been  paid  by  the  plaintiff  and  his  predecessors  in 
interest,  is  contrary  to  the  admission  of  the  pleadings  where  the 
complaint  alleges,  and  the  answer  admits  by  failure  to  deny,  that 
the  plaintiff  and  his  predecessors  in  interest  for  forty  years  have 
paid  all  taxes  levied  and  assessed  against  said  ditch  and  water 
rights. 

[3]  Id. — Appurtenance  to  Land — Separate  Payment  or  Taxes  not 
Essential  to  Prescription. — ^Where  an  interest  in  a  ditch  and 
water  right  has  become  appurtenant  to  a  certain  piece  of  land 
upon  which  all  taxes  that  have  been  levied  and  assessed  have  been 
paid,  no  sej.arate  payment  of  taxes  on  the  ditch  or  water  right  by 
the  owners  of  such  land  is  required  in  order  to  enable  them  to 
claim  title  by  prescription. 

[4]  Id. — User  op  Reduced  Amount  or  Water — Priority  op  Rights — 
Adverse  Title. — Where  up  to  a  period  of  about  twelve  years  prior 
to  the  commencement  of  the  action  the  plaintiff  and  his  prede- 
cessors in  interest  used  175  inches  of  water,  and  thereafter  used 
five  inches  of  water,  the  right  to  that  amount  of  water  was 
prior  and  superior  to  the  rights  of  the  defendants  who  claimed 
title  by  prescription;  and  the  defendants  could  not  by  adverse 
user  acquire  title  to  the  five  inches  of  water  that  the  plaintiff  was 
all  the  time  putting  to  a  beneficial  use. 

APPEAL  from  a  .jiidjrment  of  the  Superior  Court  of 
Nevada  County.  George  L.  Jones,  Judge.  Modified  and 
ail^irined. 
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The  facts  ire  stated  in  the  opinion  of  the  court. 
Nilon  ft  Nilon  and  Searles  ft  Searles  for  Appellant. 
Hennessy  &  Peterson  for  Respondents. 

ELLISON,  P.  J.,  pro  tern, — This  action  was  brought  to 
determine  the  respective  rights  of  the  parties  to  a  certain 
water  ditch  taking  water  from  Slate  Creek,  in  Nevada 
County,  known  as  the  Texas  Ditch,  and  to  determine  their 
respective  rights  to  the  waters  flowing  in  said  ditch. 

The  complaint  alleges  that  the  plaintiff  and  his  predeces- 
sors in  interest  have  been  the  owners  of  the  ditch  for  more 
than  forty  years,  and  during  all  that  time  have  been  in  open, 
notorious,  continuous,  and  adverse  possession  of  both  ditch 
and  water,  and  during  said  forty  years  have  paid  all  taxos 
levied  and  assessed  on  said  ditch  and  water  right,  "said  ditch 
having  its  head  in  Slate  Creek  where  said  creek  is  crossed  by 
a  manzanita  flume,  and  extending  thence  to  the  Texas  mine, 
a  distance  of  one  mile,  more  or  less,  together  with  the  first 
right  to  divert  175  inches  of  water  of  said  Slate  Creek  at  the 
head  of  said  ditch  and  carry  the  same  by  ditch  and  flume  to 
the  Texas  mine  and  intermediate  points." 

The  complaint  alleges  that  the  defendants  have  wrongfully 
and  unlawfully  conspired  to  interfere  with  plaintiff's  ditch 
and  water  rights,  and  have  at  divers  times  entered  upon  said 
ditch  and  trespassed  upon  the  same.  In  specifying  the 
wrongful  acts  of  the  defendants,  the  plaintiff  recites  several 
instances,  all  alike  in  character.  A  summary  of  one  instance, 
as  alleged  in  the  complaint,  will  be  sufficient  for  the  purposes 
of  the  decision.  It  is  alleged  that  on  February  6th  the 
plaintiff  turned  the  water  out  of  said  Texas  ditch  at  its  head 
on  Slate  Creek,  and  placed  in  the  head  of  said  ditch  a  gate, 
with  padlock  and  chain  thereon,  to  prevent  the  running  of 
water  into  said  ditch  or  raising  said  gate;  that  thereafter, 
on  February  7th,  the  defendants  wrongfully  broke  and  re- 
moved said  headgate  of  said  Texas  ditch. 

The  defendants  deny  the  plaintiff's  ownership  of  either 
ditch  or  the  right  to  flow  water  therein.  They  deny  that  the 
plaintiff,  or  his  predecessors  in  interest,  have  been  in  posses- 
sion  continuously,  or  otherwise,  for  forty  years,  or  for  any 
length  of  time,  of  the  Texas  Ditch,  and  deny  that  he,  or  his 
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predecessors  in  interest,  have  been  the  owners,  or  in  the  pos- 
session continuously,  or  otherwise,  in  the  use  of  175  inches 
of  the  water  of  said  creek,  or  the  first  right  to  divert  any  of 
the  waters  of  said  creek. 

The  defendants  deny  that  the  plaintiff,  or  his  predecessors 
in  interest,  have  used  the  ditch  or  water  right  for  any  period 
of  time,  or  at  all,  for  irrigation  or  motive  power  or  steam, 
"except  as  in  this  answer  hereinafter  alleged."  It  is  then 
alleged  that  at  a  time  about  twelve  years  before  the  com- 
mencement of  this  action  the  plaintiff  and  his  predecessors 
in  interest  ceased  to  use,  and  have  not  since  put  to  a  benefi- 
cial use,  175  inches  of  water  taken  from  Slate  Creek,  save 
and  except  three  inches  of  water  used  by  one  Edminster,  the 
agent  of  plaintiff;  that  the  plaintiff  and  his  predecessors  in 
interest  abandoned  and  lost  all  water  right  that  they  might 
have  had  in  the  waters  of  said  creek  except  said  three  inches ; 
that  said  three  inches  of  water  used  by  plaintiff  was  only 
that  portion  of  the  water  of  Slate  Creek  which  the  defend- 
ants and  their  predecessors  and  others  permitted  to  flow  past 
their  respective  intakes,  and  that  plaintiff  did  not  use  contin- 
uously, or  at  all,  said  three  inches  of  water  for  a  regular 
period,  but  through  his  agent  used  through  said  ditch  said 
three  inches  of  water  at  such  times  and  on  such  occasions  as 
the  defendants  and  others  voluntarily  and  gratuitously  per- 
mitted plaintiff  to  use  it,  and  during  the  dry  season  plaintiff 
did  not  at  any  time  receive  more  than  three  inches  of  water 
through  said  Texas  Ditch. 

We  have  thus  deemed  it  necessary  to  state  with  some  full- 
ness some  of  the  issues  raised  by  the  pleadings,  because  the 
main  contention  of  appellant  is  that  there  are  not  findings 
of  the  court  upon  some  of  them  and  that  the  findings  upon 
others  are  either  contrary  to  the  pleadings  or  not  sustained 
by  the  evidence. 

I. 

[1]  The  plaintiff  complains  that  the  court  failed  to  find 
on  the  issue  raised  as  to  the  ownership  of  the  Texas  Ditch. 
The  finding  of  the  court  is,  in  effect,  that  neither  the  plain- 
tiff nor  his  predecessors  in  interest  have  for  forty  years,  or 
for  any  time,  been  the  owners  of  the  Texas  Ditch,  or  been 
in  the  exclusive  open  possession  of  it,  or  an  adverse  posses- 
sion of  it,  or  any  possession  of  it  at  all,  **  except  as  here- 
inafter in  these  findings  set  forth.'* 
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It  is  stated  by  counsel  for  plaintiff  that  he  was  entitled  to 
a  specific  finding  as  to  the  ownership  of  the  ditch,  and  that 
>the  exceptions  referred  to  nowhere  appear  in  the  findings. 

If  this  were  all  that  appeared  in  the  record,  the  finding 
(no  exceptions  being  stated  afterward)  would  be  one  to  the 
effect  that  plaintiff  was  not  the  owner  of  any  interest  in  the 
ditch  at  all.  There  is,  however,  a  finding  of  fact  **that 
plaintiff  is  the  owner  of  the  Texas  Ditch,  subject  to  the  rights 
of  the  defendants  Grondoni  and  Hecker  as  in  this  judgment 
set  forth." 

While  this  finding  appears  in  the  conclusions  of  law,  and 
is,  perhaps,  misplaced,  it  is  nevertheless  a  finding  of  fact, 
and  disposes  of  the  issue  as  to  the  ownership  of  the  ditch, 
because  in  the  findings  the  interests  of  both  Grondoni  and 
Hecker  are  found,  and  the  findings  altogether  are  to  the 
effect  that  the  plaintiff  is  the  owner  of  tne  ditch,  except  as 
limited  by  the  rights  declared  to  exist  in  the  above  two  de- 
fendants. 

We  think  this  is  sufficient  finding  upon  the  ownership  of 
the  ditch. 

II. 

[2]  The  complaint  alleges  that  the  plaintiff  and  his  prede- 
cessors in  interest  for  forty  years  have  paid  all  taxes  levied 
and  assessed  against  said  ditch  and  water  rights.  The  an- 
swer admits  this  by  a  failure  to  deny. 

The  finding  should  have  been  as  broad  as  the  allegation. 
There  is  a  finding,  however,  that  it  is  not  as  broad.  It  is  to 
the  effect  that  the  rigJUs  of  plaintiff  in  and  to  the  Texas 
Ditch  and  in  and  to  the  water  rights  in  said  Slate  Creek 
were  regularly  assessed  by  the  assessor  for  forty  years  last 
past  to  the  plaintiff  and  his  predecessors  in  interest,  and  that 
all  taxes  so  levied  and  assessed  upon  the  rights  of  the  plain- 
tiff and  his  predecessors  in  interest  have  been  paid  by  the 
plaintiff  and  his  predecessors  in  interest. 

The  court  found  that  plaintiff  owns  a  certain  interest  in 
the  ditch  and  waters  of  Slate  Greek,  and  that  the  defendants 
Grondoni  and  Hecker  each  owns  a  certain  interest  in  the 
ditch  and  water  right,  and  the  finding,  in  effect,  is  not,  as 
alleged  in  the  complaint,  that  the  plaintiff  has  paid  all  taxes 
levied  and  assessed  on  said  ditch  and  water  ri^ht,  but  that 
plaintiff  has  only  paid  taxes  on  whatever  rights  he  may  own 
in  the  ditch  and  water,  leaving  an  inference  that  a  part  of 
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the  ditch  and  water  and  an  interest  in  both  were  not  assessed 
to  plaintiff  and  that  he  has  not  paid  taxes  on  all  of  the  ditch 
and  water.  This  finding  is  contrary  to  the  admission  of  the 
pleadings.  But  we  are  of  the  opinion  that  it  may  be  disre- 
garded. The  plaintiff's  title  to  both  ditch  and  water  right 
to  the  extent  that  he  has  not  abandoned  the  same  does  not 
depend  upon  prescription,  but  upon  prior  appropriation  and 
use,  and,  as  we  shall  see  further,  may  safely  rest  upon  such 
prior  use  and  appropriation. 

III. 

The  plaintiff  complains  of  the  court's  finding  that  the  de- 
fendants have  acquired  a  prescriptive  right  to  a  certain  interest 
in  said  ditch  and  the  waters  flowing  therein,  and  claims  that 
the  same  is  not  supported  by  the  evidence  because  the  evi- 
dence fails  to  show  that  the  defendants  have  paid  the  taxes 
upon  said  ditch  and  water  right,  or  any  part  thereof. 

[8]  The  evidence  shows  that  each  of  the  defendants  owns 
a  piece  of  land  near  the  ditch,  and  that  he  has  been  taking 
the  waters  from  said  ditch  by  other  ditches  upon  his  land 
and  using  it  there,  and  that  said  interest  in  the  ditch  and 
water  right  has  become  appurtenant  to  their  land.  And  the 
evidence  further  shows  that  they  have  paid  all  taxes  that 
have  been  levied  and  assessed  upon  their  lands. 

The  decisions  seem  to  hold  that  under  such  conditions  no 
separate  payment  of  taxes  on  the  ditch  involved  here,  or  of 
the  water  right  claimed  by  the  defendants,  is  necessary  to 
give  them  a  prescriptive  right. 

In  Gartlan  v.  Hooper,  177  Cal.,  at  page  428,  [170  Pac. 
11211,  it  is  said:  '*The  appellant  urges,  however,  that  the 
plaintiff's  adverse  user  and  claim  of  these  waters  did  not 
otherwise  satisfy  the  requirements  of  the  statute  because  he 
paid  no  taxes  upon  the  easement  claimed,  but  in  this  behalf 
evidence  shows  that  no  taxes  were  separately  assessed  upon 
such  easement,  but  that  the  plaintiff  paid  all  of  the  taxes 
which  were  assessed  against  tract  No.  1,  since  his  acquisition 
of  title  thereto.  This  court  has  held  that  where  the  use  of 
water  is  appurtenant  to  a  tract  of  land  and  contributes  to 
its  val'ie,  it  must  be  considered  as  included  in  the  assessment 
of  such  land  without  a  separate  specification^.''  (Citing 
Coonradt  v.  //?7Z,  79  Cal.  593,  [21  Pac.  1099] ;  Frederick  v. 
Dickey,  91  Cal.  358,  [27  Pac.  742].) 
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On  the  authority  of  these  decisions,  we  hold  that  no  other 
payment  of  taxes  than  that  proved  on  behalf  of  the  defend- 
ants  was  required  in  order  to  enable  them  to  claim  title  by 
prescription. 

IV. 

[4]  The  court  found  that  the  plaintiflF  was  at  the  time  of 
the  commencement  of  this  action  the  owner  of  a  right  in 
said  Texas  Ditch  to  have  flow  through  or  cause  to  flow 
through  said  ditch  five  inches  of  the  water  of  said  creek,  but 
that  said  right  to  said  five  inches  of  water  was  subject  to  and 
subordinate  to  the  right  of  Grondoni  to  have  flow  upon  his 
land  three  inches  and  the  said  Hecker  one  and  one-fourth 
inches,  and  subordinated  the  plaintiff's  right  to  their  claims 
to  that  extent. 

The  pleadings  and  the  evidence  sufficiently  show  that  up 
to  a  period  of  about  twelve  years  ago  the  plaintiff  and  his 
predecessors  in  interest  were  using  at  said  Texas  mine 
through  said  ditch  175  inches  of  water ;  that  said  mine  ceased 
operations  about  that  time,  and  the  plaintiff  ceased  to  use 
175  inches  of  water,  but  continued  to  use  some  of  the  water, 
the  answer  alleging  only  three  inches.  The  court  in  its  find- 
ings finds,  however,  that  he  has  continued  to  use  since  said 
time  five  inches  of  water. 

There  is  nothing  in  the  evidence  to  show  that  the  use  of 
these  five  inches  of  water  since  the  Texas  mine  ceased  to  run 
has  been  used  by  the  consent  of  the  defendants,  or  either  of 
them. 

We  have,  then,  a  case  where  the  plaintiff  and  his  prede- 
cessors in  interest  were  using  175  inches  of  water,  and  then 
ceased  to  use  any  of  it,  except  five  inches  of  water,  and  have 
continued  to  use  said  five  inches  of  water  down  to  the  pres- 
ent time.  Their  right  to  the  use  of  the  water  was  prior  to 
the  rigKts  of  the  defendants,  and  it  is  obvious  that  the  de- 
fendants have  not  and  could  not  by  adverse  user  acquire 
title  to  the  very  five  incheg  of  water  that  the  plaintiff  was  all 
the  time  putting  to  a  beneficial  use. 

As  to  the  five  inches  of  water,  it  seems  clear  that  the  plain- 
tiff's rights  are  superior  to  any  rights  of  the  defendants. 

The  amount  of  the  water  involved  is  exceedingly  small  and 
we  deem  it  unnecessary  to  reverse  the  case  and  send  it  back 
for  a  new  trial,  believing  that  substantial  justice  can  be  done 
by  ordering  a  modification  of  the  judgment. 
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The  judgnient  of  this  court  will  be  that  the  superior  court 
be  directed  to  modify  its  decree  by  allowing  the  plaintiff  the 
first  right  to  five  inches  continuous  flow  of  the  waters 
through  said  ditch,  and  granting  to  the  defendants,  subject 
to  the  plaintiff's  first  right  to  five  inches,  three  inches  con- 
tinuous flow  to  the  defendant  Grondoni  and  one  and  four- 
tenths  inches  to  the  defendant  Hecker,  and,  as  so  modified, 
the  judgment  will  be  affirmed. 

It  is  proper  to  add  that  the  respondent  has  filed  no  brief 
in  this  case,  and  we  have  had  no  assistance  from  him  in  ar- 
riving at  a  conclusion. 

Hart,  J.y  and  Burnett,  J.,  concurred. 


[CiY,  No.  2965.    IHrst  Appellate  District,  Division  One. — ^Deeember  23, 

1»19.] 

SAN  ANTONIO  UNION  SCHOOL  DISTKICT  OF  MON- 
TEREY COUNTY,  Appellant,  v.  ADA  P.  HUSTON, 

Respondent. 

[1]  Contracts — Use  of  Property  for  School  Purposes — Abandon- 
ment— Evidence. — In  this  action  by  a  school  district  to  compel 
specific  performance  of  an  alleged  contract  to  convey  certain  real 
property  and  for  the  enforcement  of  a  trust  in  the  property,  the 
letters  and  evidence  introduced,  given  even  their  strongest  con- 
struction in  favor  of  the  plaintiff,  showed  nothing  more  than  a 
willingness  on  the  part  of  defendant's  predecessor  that  the  school 
should  take  possession  of  an  indefinite  lot  of  land,  a  part  of  a 
given  quarter-section,  and  use  it  for  school  purposes  so  long  as  it 
might  need  it  therefor,  or  so  long  as  the  district  might  find  it 
convenient  to  maintain  the  school  in  that  particular  location.  The 
plaintiff,  having  ceased  to  conduct  a  school  on  the  premises  and 
having  abandoned  possession  thereof  to  the  defendant,  waived  all 
further  right  to  possession  for  any  purpose  whatever. 

APPEAL   from  a  judgment  of  the   Superior   Court  of 
Monterey  County.    J.  A.  Bardin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Hugh  R.  Osbum  for  Appellant 
C.  F.  Lacey  for  Respondent 

BEASLT,  P.  J.,  pro  tern.— The  plaintiff,  San  Antonio 
Union  School  District  of  Monterey  Comity,  brought  this  ac- 
tion as  successor  in  interest  to  the  Franklin  School  District. 
From  the  prayer  of  the  complaint  the  action  was  originally 
intended  to  quiet  title  to  a  small  piece  of  property  which 
is  a  part  of  the  southwest  quarter  of  the  southwest  quarter 
of  section  thirty-two,  township  twenty-two  south,  range 
eight  east.  Mount  Diablo  meridian.  The  entire  quarter- 
section  was  patented  to  Joseph  Alcorn  on  September  25, 
1888,  and  by  mesne  conveyances  the  defendant  acquired  the 
legal  title  to  the  whole  quarter-section  on  August  16,  1905, 
and,  as  will  hereafter  appear,  the  plaintiff  at  no  time  had 
the  legal  title  to  the  acre  in  controversy. 

Being  met  at  the  outset  with  the  objection  that  an  action 
to  quiet  title  cannot  be  maintained  by  the  holder  of  the  mere 
equity  against  the  holder  of  the  legal  title  to  real  property, 
plaintiff's  counsel  in  his  brief  apparently  abandons  the 
theory  that  the  action  is  one  to  quiet  title  and  insists  that 
his  client  be  given  relief  under  the  general  prayer  of  the 
complaint  for  ''such  other  and  further  relief  as  to  the 
court  may  seem  just  and  meet  in  the  premises,"  and  from 
the  language  of  appellant's  brief  we  infer  that  the  plaintiff 
now  seeks  specific  performance  of  a  contract  to  convey  made 
between  Alcorn  and  the  Franklin  School  District  and  ''for 
the  enforcement  of  a  trust  in  this  property,"  for  the  bene- 
fit of  plaintiff.  Although  from  the  prayer  of  the  complaint 
it  appears  very  clearly  that  the  plaintiff  at  first  intended 
to  rely  upon  a  cause  of  action  to  quiet  title  to  the  lot,  we 
are  inclined  to  consider  the  case  upon  its  merits,  without 
regard  to  the  form  of  the  action. 

[1]  The  plaintiff,  in  support  of  the  contract  to  pur- 
chase which  it  now  seeks  to  enforce,  relies  upon  the  follow- 
ing facts:  Some  time  in  1886,  and  while  Joseph  Alcorn  was 
the  owner  or  in  possession  of  the  quarter-section  of  which 
this  lot  forms  a  part,  C.  Q.  Heinsen  was  trustee  of  the 
Franklin  School  District  and  wrote  Alcorn,  according  to 
Heinsen 's  testimony,  to  know  how  ranch  he  would  take  for 
one  acre  of  land  upon  which  to  build  a  schoolhouse,  giving 
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no  description,  but  mentioning  the  corner  needed,  and  not 
saying  whether  or  not  the  school  district  desired  to  purchase 
the  corner  in  fee  or  to  secure  the  mere  right  to  build  and 
maintain  a  Bchoolhouse  thereon.  Running  through  the  cor- 
respondence and  the  testimony  of  Heinsen  is  the  statement 
of  the  purpose  for  which  the  land  was  desired,  namely, 
for  school  purposes.  On  December  27,  1886,  Heinsen  re- 
ceived an  answer  signed  by  Mrs.  Alcorn,  wife  of  the  owner 
of  the  property,  dated  at  Boulder  Creek,  California,  and 
saying:  "Your  postal  received  and  in  reply  will  say  that  my 
husband  thinks  that  twenty-five  ($25)  dollars  is  the  price 
to  ask  for  an  acre  of  land  for  the  schoolhouse. "  Seven 
months  after  the  receipt  of  this  letter  Heinsen  sent  fifteen 
dollars,  which  Mrs.  Alcorn  received,  and  to  this  remittance 
Mrs.  Alcorn  sent  a  reply  dated  at  Boulder  Creek,  July  24th, 
in  which  she  said:  **We  have  received  fifteen  dollars  ($15) 
as  part  payment  for  the  land  for  the  schoolhouse.*'  Mrs. 
Alcorn's  name  alone  is  signed  to  this  letter.  In  none  of 
the  correspondence  was  the  length  or  width  of  the  acre 
given  and  nothing  was  said  about  the  terms  of  payments, 
whether  in  installments  or  in  cash.  Heinsen  testified  that 
within  a  year  or  two  after  the  first  letter  the  remaining 
ten  dollars  was  available  to  pay  for  the  land  and  that  he 
wrote  for  a  deed,  but  did  not  send  the  money.  No  an- 
swer was  received  to  this  last  letter.  There  were  no  other 
negotiations  than  those  referred  to  in  these  letters.  Mrs. 
Alcorn  testified  that  she  wrote  the  letter  of  December  27, 
1886,  at  her  husband's  instance  and  there  is  no  evidence 
of  any  written  authority  held  by  Mrs.  Alcorn  authorizing 
her  to  contract  for  the  sale  of  the  property.  There  is  in 
the  letters  no  agreement  to  sell.  There  is  simply  a  recital 
of  the  price  which  Mr.  Alcorn  thought  was  proper  for  the 
land.  Subsequently  the  Franklin  School  District  fenced 
the  property.  Mr.  Heinsen  "stepped  off"  the  acre  the  best 
he  could  and  a  substantial  fence  was  built  around  it,  and 
from  that  time  until  the  organization  of  the  San  Antonio 
Union  School  District,  the  Franklin  School  District  main 
tained  a  schoolhouse  and  kept  a  school  on  the  property. 
The  plaintiff,  San  Antonio  Union  School  District,  is  the 
successor  in  interest  of  the  Franklin  School  District.  There 
is  no  evidence  that  Alcorn  ever  had  actual  knowledge  of  the 
occupation  of  the  property  by  the  schoolhouse.    There  seems 
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to  be  no  evidence  that  he  ever  saw  the  property  after  this 
correspondence,  and  unless  he  must  be  held  to  have  had 
constructive  notice  of  what  was  going  on  upon  his  property, 
a  point  which  we  think  it  unnecessary  to  decide,  he  may  be 
said  not  to  have  had  any  knowledge  whatever  of  the  erection 
of  the  schoolhouse  or  the  possession  of  the  Franklin  School 
District.  Some  time  subsequent  to  July  1,  1916,  the  San 
Antonio  Union  School  District  was  formed,  as  has  been 
said,  and  took  the  place  of  four  other  districts  of  Monterey 
County,  including  the  Franklin  School  District,  and  there- 
upon the  Franklin  schoolhouse  was  abandoned,  and  school 
ceased  to  be  kept  therein.  On  the  seventh  day  of  Septem- 
ber, 1916,  after  such  abandonment,  the  defendant  took 
possession  of  the  property,  claiming  to  be  the  owner  under 
her  chain  of  title  from  Alcorn. 

After  thirty  years  had  elapsed  a  tender  of  the  remaining 
ten  dollars  was  made  to  Mrs.  Alcorn.  The  Alcorns  had 
ceased  to  have  any  interest  in  the  property  on  November 
24,  1887.  No  conveyance  was  ever  made  by  any  one  of  the 
various  owners  of  this  property  to  the  Franklin  School 
District  and  the  entire  right  of  the  present  plaintiff  rests 
upon  the  validity  of  the  agreement  above  set  forth,  if  it 
constituted  an  agreement,  and  the  subsequent  action  of  the 
Franklin  School  District  in  fencing  the  land,  taking  posses- 
sion thereof  and  building  and  maintaining  a  schoolhouse 
thereon. 

Many  of  the  elements  necessary  to  sustain  a  demand  for 
specific  performance  of  this  agreement  are  absent  in  this 
case,  but  in  view  of  the  construction  which  we  think  must 
be  placed  upon  the  evidence  it  seems  to  us  unnecessary  to 
go  into  the  question  of  the  rights  to  specific  performance 
further  than  to  say  that  specific  performance  cannot  be  de- 
creed in  this  case  because  the  demand  for  a  deed  should 
have  been  made  to  Mrs.  Huston,  the  present  owner  of  the 
record  title  to  the  entire  quarter-section,  rather  than  to  Mrs. 
Alcorn,  and  the  tender  also  should  have  been  made  to  Mrs. 
Huston  rather  than  as  it  was  made  to  Mrs.  Alcorn. 

But  the  main  obstacle  to  plaintiff's  success  in  this  appeal 
is  that  its  contention,  that  in  equity  this  agreement,  taken 
with  the  improvement  of  the  property,  should  be  construed 
as  creating  a  trust  in  the  owner  of  the  property  in  f^ivur 
of  the  Franklin  School  District,  cannot  be  upheld,  ajul   a 
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clarifying  inquiry  at  this  point  might  be:  A  trust  deed  of 
what  title — a  fee  or  a  right  to  use  the  property  for  school 
purposes?  The  letters  and  the  testimony  of  Heinsen  show 
that  all  that  was  asked  was  land  for  the  purposes  of  the 
school,  and  here  some  general  knowledge  of  California  his- 
tory and  usage,  it  seems  to  us,  is  of  value  as  casting  light  on 
this  transaction.  Schoolhouses  were  moved  thirty  years 
ago  in  California  from  one  part  to  another  in  country  dis- 
tricts as  the  preponderance  of  population  shifted  from  one 
part  to  another.  And  especially  true  was  this  in  such 
country  districts  as  this.  It  was  not  then  unusual  for 
owners  of  land  to  permit  the  use  of  their  property  tem- 
porarily for  schoolhouses  until  a  time  came  when  the  larger 
number  of  children  would  be  served  by  the  transfer  of  the 
school  to  some  other  section  of  the  district.  The  letters, 
given  even  their  strongest  construction  in  favor  of  the  plain- 
tiff, show  nothing  more  than  a  willingness  that  the  school 
should  take  possession  of  an  indefinite  lot  of  land  and  use 
it  for  school  purposes  so  long  as  it  might  be  needed  therefor, 
or  so  long  as  the  district  might  find  it  convenient  to  maui- 
tain  the  school  in  that  particular  location.  And,  indeed, 
this  is  the  view  taken  by  the  trial  judge,  who  found  that 
the  plaintiff  never  had  any  right  to  use  any  of  the  real 
property  described  in  the  complaint  except  for  the  purpose 
of  conducting  tliereon  a  public  school,  and  that  prior  to 
the  commencement  of  this  action  the  plaintiff  had  ceased 
to  conduct  a  school  on  the  premises  and  had  abandoned 
possession  thereof  to  the  defendant  and  had  waived  all  fur- 
ther riorht  to  possession  for  any  purpose  whatovor.  And 
it  seems  to  us  that  this  position  of  the  trial  court  is  sound. 
The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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[Ciy.  No.  3106.    First  Appellate  Diatrict,  Division  One. — December  2^, 

1919.] 

MARGARET  HORTON  MORGAN  et  al.,  Respondents,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
Appellant. 

[1]   NBGUGBNCE  —  DEBAn.MENT    0»    TRAIN  —  INJDBY    TO    PASSENGER  — 

Prima  Facib  Presumption. — ^When  a  passenger  is  injured  by  the 
derailment  of  a  train,  the  fact  of  such  an  accident  raises  a  prima 
facie  presumption  of  negligence,  which  the  railway  company  has 
the  burden  of  overcoming  by  clear  and  explicit  proof  that  the 
accident  oould  not  have  been  avoided  by  the  utmost  practical  care 
and  diligence,  and  that  it  proceeded  from  something  against  which 
no  human  prudence  or  foresight,  on  the  part  of  the  company,  could 
provide. 

[2]  Id. — Cars  Required  of  Carrier  of  Passengers — ^Breakage  of 
Rails — Purchase  prom  Competent  Manufacturer. — A  railroad 
company,  as  a  carrier  of  passengers,  is  bound  to  the  utmost  care 
and  diligence  of  Tery  cautious  persons,  being  responsible  for  even 
the  slightest  neglect;  and  it  is  not  excused  from  that  degree  of 
care  and  diligence  by  the  fact  that  the  rail  in  use,  the  breakage 
of  which  caused  the  derailment  of  its  train  and  consequent  injury 
to  a  passenger,  was  constructed  by  a  competent  and  skiUed  manu- 
facturer from  whom  it  purchased  it.  The  manufacturer  was  its 
agent  or  servant  in  the  rolling  of  the  rail,  and  it  is  responsible  for 
any  want  of  care  of  the  maker. 

[3]  Id. — ^Latent  Defects — Ability  to  Discover  During  Manufac- 
ture— Liability  of  Carrier. — A  common  carrier  is  responsible  for 
defects,  which,  even  though  not  discoverable  after  the  instru- 
mentality came  into  its  possession,  could  have  been  discovered  by 
the  most  careful  and  thorough  examination  during  the  process  of 
manufacture. 

[4]  Id. — Verdict  for  Plaintiff — ^Finding  of  Negligence  Implied. — 
In  an  action  for  damages  for  personal  injuries  received  through 
derailment  of  a  car  while  riding  as  a  passenger  therein,  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  implies  a  finding  of  negli- 
gence on  the  part  of  the  defendant. 

1.  Derailment  of  train  or  car  as  evidence  of  negligence  on  part 
of  carrier,  notes,  12  Ann.  Gas.  1045;  Ann.  Oas.  1913E,  55£«. 

2.  Liability  of  carrier  for  injuries  resulting  froic  derailment  of 
train  caused  by  buckling  of  rails,  note,  Ann.  Oa«.  1913D,  211. 
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[5]  Id. — ^Verdict  —  Proportionate  CbicPENSATiON  —  Refusal  to  Set 
Aside. — ^Where  the  verdict  in  an  action  for  damages  for  personal 
injuries  is  not  grossly  disproportionate  to  any  reasonable  limit  of 
compensation  warranted  by  the  facts  in  the  case,  and  there  is 
nothing  to  indicate  that  the  verdict  was  the  result  of  passion  or 
piejudice  on  the  part  of  the  jury,  the  trial  court  ib  correct  in  re- 
fusing to  set  it  aside. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angdes    County.    Charles    Monroe,    Judge.    AJSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellant 

Nathan  Newby  for  Respondents. 

WASTE,  P.  J.— Plaintiffs,  wife  and  husband,  brought  this 
action  for  the  recovery  of  damages,  for  injuries  received 
by  the  wife,  through  derailment  of  a  car  being  operated  by 
defendant  on  its  main  line  in  Arizona,  while  she  was  a 
pa^ssenger  thereon.  All  the  allegations  of  plaintiffs  with  re- 
lation  to  the  negligence  of  the  defendant  and  the  injuries 
to  Mrs.  Morgan  were  denied  by  the  defendant.  For  a  fur- 
ther answer  and  defense,  it  alleged  that  the  derailment  of 
the  train  was  caused  by  a  break  in  the  track,  through  no 
carelessness  or  negligence  of  itself,  or  any  of  its  servants,  but 
resulted  from  latent  defects  in  the  rail  not  discoverable  by 
usual  and  ordinary  inspection  and  examination.  Defend- 
ant asked  for  a  directed  verdict,  which  was  refused.  The 
jury  found  in  favor  of  the  plaintiffs  for  three  thousand 
one  hundred  dollars.  A  motion  for  a  new  trial,  made  by 
defendant,  was  denied,  and  this  appeal  is  from  the  judg- 
ment entered  on  the  verdict  in  plaintiffs'  favor. 

The  train  on  which  the  injured  plaintiff  was  riding  was 
running  westerly  from  Yuma  to  Los  Angeles.  At  the  time 
of  the  accident  it  was  late,  and,  according  to  one  witness, 
** running  very  fast."  The  derailment  took  place  on  a 
**two  degree,''  or,  what  is  commonly  called  in  railroad  par- 
lance, a  very  easy,  curve.  The  engine  and  some  of  the 
cars  remained  on  the  track,  while  the  diner,  two  Pullmans, 
and  the  observation-car  were  derailed  and  turned  over  on 
the  outer  side  of  the  curve.  Having  shown  these  facts  and 
established  a  prima  facie  ease  by  showing  that  the  injury 
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to  Mrs.  Morgan  occurred  while  she  was  being  carried  as  a 
passenger  by  defendant,  through  the  use  by  it  of  an  instru- 
mentality under  its  control,  plaintiffs  rested  their  case. 

Defendant  thereupon  introduced  evidence  showing  that 
an  inspection  of  the  scene  of  the  accident  by  the  division 
engineer  of  the  defendant  and  others  disclosed  a  broken 
rail  at  that  point,  which,  in  the  opinion  of  these  witnesses, 
caused  the  derailment  of  the  train.  The  division  engineer 
testified  that  the  rail  broke  because  of  an  initial  weakness, 
or  latent  defect,  in  its  manufacture,  caused  by  permitting 
slag  to  be  rolled  into  the  steel,  producing  what  is  technically 
called  a  ** piped  rail,"  or  one  having  a  concealed  hole  or 
hollow  space  in  its  interior.  A  break  of  that  kind,  the  same 
witness  testified,  is  not  discoverable  by  the  usual  and  ordi- 
nary means  of  track  inspection  and  examination  conducted 
by  the  defendant,  for  the  reason  that  the  defect  is  entirely 
within  the  metal,  with  no  visible  indication  on  the  surface 
to  show  it  and  nothing  by  which  the  impending  failure 
of  the  rail  may  be  foreseen  before  an  accident  occurs.  Such 
defects  usually  develop  in  the  ball,  or  top  portion,  of  the 
rail,  which  falls,  or  sags,  at  that  point.  This  sagging 
causes  no  sound  as  the  wheels  pass  over  it  and  can  only 
be  detected  by  sight  and  observation.  The  crest  of  the 
rail  not  being  touched  and  correspondingly  worn  with  the 
rest  of  the  bearing  surface  by  the  passage  of  car-wheels 
develops  an  eliptical  discoloration,  which,  to  the  trained 
observer,  gives  notice  of  the  presence  of  the  defect. 

In  support  of  its  contention  that  the  ordinary  means  of 
examination  and  inspection  of  the  roadbed  were  used,  de- 
fendant showed  that  Casey,  the  section  foreman,  made  an  in- 
spection of  the  track  where  the  accident  occurred,  on  Thurs- 
day, two  days  before  the  wreck.  He  made  his  inspection 
while  riding  on  the  front  of  a  motor-car  and  seated  about 
four  and  one-half  feet  above  the  rail.  Kelleher,  foreman  of 
an  adjoining  section,  testified  that  the  broken  rail  caused  the 
derailment  because  of  the  curve.  He  passed  over  the  track 
ten  or  twelve  hours  before  the  accident  on  a  velocipede-car, 
and  later  walked  back  over  that  part  where  the  wreck  oc- 
curred, pushing  his  velocipede  before  him,  and  looking  for 
and  repairing  some  broken  bond  wires  of  tlie  signal  system. 
He  testified  that  he  examined  the  track  and  did  not  see 
anything  wrong  with  it.    About  six  months  before  the  acci- 
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dent  he  had  replaced  the  ties  on  that  section  of  the  road,  re- 
lined  and  gaged  the  track,  and  had  not  discovered  any 
defect  in  the  rail  at  that  time.  Brown,  roadmaster  of  the 
defendant,  passed  over  the  track  about  three  days  before 
the  wreck  occurred,  giving  it  the  **  usual  method  of  track 
inspection,"  which,  he  testified,  was  to  go  over  tJie  line  on  a 
motor-car,  seated  about  a  foot  and  a  half  above  the  rails. 
Mathews,  division  engineer  of  the  company,  also  testified 
that  he  inspected  the  track  about  ten  days  before  the  wreck, 
making  the  examination,  he  thought,  from  the  rear  end  of 
a  train  which  was  going  in  the  neighborhood  of  thirty  miles 
an  hour.  The  discoloration  of  the  rail  caused  by  the  sag- 
ging, so  he  testified,  could  be  observed  in  thus  passing 
over  the  track. 

The  fractured  rail  was  a  Carnegie  rail,  weighing  seventy- 
five  pounds  per  yard,  purchased  in  1899  from  the  Edgar 
Thompson  mills,  which  was  stipulated  to  be  a  reputable 
house  engaged  in  the  manufacture  of  steel  rails.  At  the 
time  of  the  accident  it  had  been  laid  and  in  use  for  seven- 
teen years  on  the  main  line  of  defendant  as  the  outside 
rail  on  a  two  per  cent  curve.  Parts  of  the  broken  rail  were 
brought  into  court  and  exhibited  to  the  jurors. 

On  cross-examination  of  defendant's  witnesses,  plaintiff  de- 
veloped the  fact  that  the  tendency  in  railroad  practice,  in 
recent  years,  had  been  to  increase  the  size  of  rails  used  in 
main  line  construction  to  as  high  as  120  pounds  to  the  yard ; 
that  having  gone  to  a  point  where  the  best  results  were  not 
obtained,  during  the  last  fifteen  years  it  has  been  considered 
the  best  practice  to  have  ninety-pound  rails;  that  the  gross 
weight  of  the  engines  in  use  by  defendant  has  increased,  but 
the  wheel  loads  have  not  materially  grown.  The  division 
engineer  of  defendant  also  testified  that  ** several  broken 
rails  a  month'*  occurred  on  his  division,  and  that  ** piped 
rails'*  were  a  very  frequent  occurrence;  that  as  soon  as 
detected  they  were  taken  up  and  replaced. 

[1]  When  a  passenger  is  injured  by  the  derailment  of  a 
train,  the  fact  of  such  an  accident  raises  a  prima  facie  pre- 
sumption of  negligence,  which  the  railway  company  has  the 
burden  of  overcoming  by  clear  and  explicit  proof  that  the 
accident  could  not  have  been  avoided  by  the  utmost  practi- 
cal care  and  diligoiice,  and  that  it  proceeded  from  something 
against  which  no  human  prudence  or  foresight,  on  the  part 
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of  the  company,  could  provide.  (3  Thompson  on  Negli- 
gence, 2d  od.,  pars.  2909,  2910;  Fairchild  v.  California 
Stage  Co,,  13  Cal.  599,  604;  McCurrie  v.  Southern  Pacific 
Co.,  122  Cal.  558,  561,  [55  Pac.  324].)  That  such  is  the 
law  is  admitted  by  the  appellant.  Upon  the  state  of  the 
evidence,  however,  it  claims  exoneration  in  the  instant  case. 
It  relies  finst  upon  the  stipulated  fact  that  it  purchased  the 
rail  forming  part  of  its  track  from  a  manufacturer  of  repu- 
tation, and,  second,  that  after  employing  all  reasonable  care 
and  skill  for  the  purpose  of  detecting  any  weakness  in  the 
rail,  the  defect  which  was  the  cause  of  the  accident,  re- 
mained undisclosed,  and,  in  fact,  could  not  be  discovered 
by  means  of  the  examination  which  the  defendant  made. 

[2]  The  precise  question  we  are  here  confronted  with 
was  elaborately  considered  by  the  supreme  court  of  this 
state,  in  Treadwell  v.  WKitiler,  80  Cal.  574,  [13  Am.  St. 
Rep.  175,  5  L.  R.  A.  498,  22  Pac.  266].  So  completely  is 
the  matter  there  discussed,  and  so  thoroughly  are  the  au- 
thorities examined  and  quoted  from,  that  the  decision  may 
be  said  to  be  the  leading  case  in  California  upon  the  subject. 
It  was  there  said  (page  588) :  **The  doctrine  of  the  Ameri- 
can courts  is  still  more  strict  and  explicit,  and  the  general 
current  of  the  authorities  is,  that  the  carrier  of  passengers 
is  bound  to  the  utmost  care  and  diligence  of  very  cautious 
persons,  and  is  responsible  for  any,  even  the  smallest,  neg- 
lect ;  holding  their  undertaking  to  be  to  carry  their  passengers 
with  safety  as  far  as  human  care  and  foresight  can  go."  It  is 
settled  by  that  decision,  and  seems  to  be  well-established  by 
the  cases  therein  examined  and  cited,  that  appellant  was  not 
excused  from  the  degree  of  care  and  diligence  pointed  out, 
by  the  fact  that  the  rail  in  use  was  constructed  by  a  compe- 
tent and  skilled  manufacturer  from  whom  it  purchased  it. 
The  manufacturer  was  its  agent  or  servant  in  the  rolling  of 
the  rail,  and  it  is  responsible  for  any  want  of  care  of  the 
maker.  The  obligations  of  care  and  foresight  rested  upon 
the  defendant  using  the  rail,  and  it  cannot  shift  it  from 
itself  to  another  person.  Whether  the  rail  was  manufac- 
tured in  the  workshop  of  defendant,  by  agents  employed 
for  the  purpose  or  by  a  manufacturer  engaged  in  the  busi- 
ness of  supplying  such  articles  for  sale,  defendant  was 
bound  to  see  that  in  its  making  no  care  or  skill  was  omitted. 
''When  such  care  and  skill  has  been  exercised  the  defend- 
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ant's  duty  in  this  respect  has  been  discharged.  If,  on  the 
other  hand,  a  defect  existed  in  the  construction,  which  might 
have  been  detected  and  remedied,  it  was  answerable  for  the 
consequences."  (Hegeman  v.  Western  R,  B.  Corp,,  16 
Barb.  (N.  Y.)  353,  356,  cited  approvingly  in  Treadwell  v. 
Whit  tier,  supra,  80  Cal.  597,  [13  Am.  St.  Rep.  175,  5 
L.  R.  A.  498,  22  Pac.  266].) 

[3]  Following  the  Treadwell  case,  the  supreme  court  has 
steadfastly  adhered  to  the  doctrine  there  laid  down,  that 
in  this  state  a  common  carrier  is  responsible  for  defects, 
which  even  though  not  discoverable  after  the  instrumen- 
tality came  into  its  possession,  could  have  been  discovered 
by  the  most  careful  and  thorough  examination  during  the 
process  of  manufacture.  (Siemsen  v.  Oakland  8,  L.  cfe  H. 
Ry.,  134  Cal.  494,  499,  [66  Pac.  672] ;  Jacobi  v.  Builders' 
Realty  Co.,  174  Cal.  708,  710,  [L.  R.  A.  1917E,  696,  164 
Pac.  394];  Treadwell  v.  Whittier,  supra,  80  Cal.  594  et 
seq.)  In  view  of  the  above  rule,  so  strongly  drawn  in  this 
state,  we  feel  that  the  lower  court  could  not  say,  as  matter 
of  law,  that  the  defendant  had  successfully  met  the  burden 
imposed  upon  it  by  plaintiffs'  prima  facie  case.  Defendant's 
only  witness  as  to  the  latent  defect  and  its  cause  never  had  any 
practical  experience  in  the  manufacture  of  or  science  of  mak- 
ing rails.  So  far  as  the  record  discloses  he  was  never  in  any 
way  connected  with  such  work.  There  was  no  evidence  as  to 
the  processes  or  care  employed  in  the  rolling-mills  to  eliminate 
slag  from  rails,  or  as  to  tests,  or  of  examination  in  their  manu- 
fac  ture.  The  effect  of  the  evidence,  as  we  view  it,  is  that,  after 
the  rail  was  made  and  purchased  by  defendant,  such  defects 
in  its  inner  fabric  are  not  discoverable,  cannot  be,  and, 
as  matter  of  fact,  in  the  instant  case,  were  not,  disclosed  by 
**the  usual  and  ordinary"  methods  of  inspection  pursued 
by  defendant. 

As  before  stated,  the  broken  portions  of  the  rail  were 
submitted  to  jurors.  They  may  not  have  been  satisfied- 
with  the  theory  of  the  expert,  as  against  the  result  of  their 
own  inspection  and  examination.  As  was  pointed  out  in 
Seimsen  v.  Oakland  8.  L.  &  H,  Ry.,  supra,  and  its  com- 
panion case,  Johnsen  v.  Oakland  etc.  Ry,,  127  Cal.  608,  [60 
Pac.  170]  the  jury  may  have  considered  other  circum- 
stances attending  the  accident,  which,  in  their  judgment, 
entered  into  a  consideration  of  the  case.    The  fact  that  the 
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train  was  late  and  running  very  fast;  the  happening  of  the 
accident  at  a  curve;  the  great  length  of  time  the  broken 
rail  had  been  in  use;  its  weight;  its  texture  and  physical 
qualities  appearing  from  the  inspection;  the  credibility  of 
the  witnesses,  and  the  probability  of  the  correctness  of  the 
theories  advanced  by  defendant  as  to  the  cause  of  the  acci- 
dent, were  all  proper  matters  for  the  consideration  of  the 
jury  in  arriving  at  a  verdict.  Under  the  doctrine  of  res 
ipsa  loquitur  proof  that  the  injury  to  Mrs.  Morgan  was 
caused  by  the  derailment  of  the  train,  which  was  under 
the  control  and  management  of  defendant,  warranted  the 
inference  of  negligence  on  the  part  of  defendant  without 
further  showing  on  the  part  of  the  plaintiffs.  (Shearman 
&  Bedfield  on  Negligence,  6th  ed.,  sec.  516.)  The  burden 
then  devolved  upon  the  defendant  to  show  that  it  was  not 
guilty  of  negligence  for  which  it  could  be  charged.  {Tread- 
well  V.  WJUttier,  supra,  80  Cal.  582.)  In  the  case  of 
Sweeney  v.  Erving,  228  U.  S.  233,  240,  [Ann.  Cas.  1914D, 
905,  57  L.  Ed.  815,  33  Sup.  Ct.  Rep.  416,  see,  also,  Rose's 
XJ.  S.  Notes],  the  United  States  supreme  court  said: 

"In  our  opinion,  res  ipsa  loquitur  means  that  the  facts 
of  the  occurrence  warrant  the  inference  of  negligence,  not 
that  they  compel  such  an  inference;  that  they  furnish  cir- 
cumstantial evidence  of  negligence  where  direct  evidence 
of  it  may  be  lacking,  but  it  is  evidence  to  be  weighed,  not 
necessarily  to  be  accepted  as  sufficient;  that  they  call  for 
explanation  or  rebuttal,  not  necessarily  that  they  require 
it;  that  they  make  a  case  to  be  decided  by  the  jury,  not 
that  they  forestall  the  verdict.  Res  ipsa  loquitur^  where  it 
applies,  does  not  convert  the  defendant's  general  issue  into 
an  affirmative  defense.  When  all  the  evidence  is  in,  the 
question  for  the  jury  is,  whether  the  preponderance  is  with 
the  plaintiff.** 

[4]  The  verdict  of  the  jury  in  the  instant  case  implies  a 
finding  against  defendant.  {Worden  v.  Central  Fireproof 
Building  Co.,  172  Cal.  94,  96,  [155  Pac.  839].) 

[6]  Appellant  assails  the  verdict  upon  the  ground  that 
it  is  excessive.  There  is  ample  evidence,  if  believed,  to  sup- 
port the  claim  of  plaintiffs,  as  to  the  nature  and  extent  of 
Mrs.  Morgan's  injuries.  There  is  nothing  in  the  reoord  to 
indicate  that  the  verdict  was  the  result  of  passion  or  prc»- 
judice  on  the  part  of  the  jury.    It  is  not  grossly  dispro- 
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portionate  to  any  reasonable  limit  of  compensation  warranted 
by  the  facts  in  the  case,  and  the  trial  court  was  correct 
in  refusing  to  set  it  aside.  {ZibbeU  v.  Southern  Pacific  Co., 
160  Cal.  237,  254,  [116  Pac.  513] ;  Bond  v.  United  Railroads, 
159  Cal.  270,  286,  [Ann.  Cas.  1912C,  50,  48  L.  R.  A.  (N.  S.) 
687,  113  Pac.  366];  Harrison  v.  Sutter  St.  By.  Co.,  116 
Cal.  156,  164,  [47  Pac.  1019].) 

The  rulings  of  the  lower  court  here  assailed  were  correet. 
The  motion  for  a  new  trial  was  properly  denied* 

The  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  19,  1920. 

All  the  Justices  concurred. 


[dr.  Ko.  9046.    Yini  Appellate  DiBtriet,  Division  One. — ^December  88, 

1»19.] 

CALIFORNIA  PACKING  CORPORATION  (a  Corpora- 
tion),  PlaintiflP,  Appellant  and  Respondent,  v.  CHARLES 
EMIRZIAN,  Defendant,  Respondent  and  Appellant. 

[1]    GONTBACTS  —  AGBEEICBNT    fOB    8alE    OF    CBOPS  —  ASSUMPTION    BT 

Yendbb  —  EviDENOX  —  FINDING. — In  this  action  for  damages  for 
failure  to  deliver  a  crop  of  fruit,  the  agreement  between  the  de- 
fendant and  his  vendor  and  the  evidence  as  to  the  manner  in  which 
the  crop  was  handled  during  the  first  year  the  defendant  was  in 
possession  showed  that  he  did  not  assume  to  carry  out  the  contract 
entered  into  between  his  vendor  and  plaintiff's  assignor. 

[2]  Id. — Novation — ^Mketinq  or  Minds. — To  establish  a  novation  the 
plaintiff  must  show  a  meeting  of  the  minds  effecting  a  sabstitution 
of  the  new  party  for  the  original  party  to  the  contract. 

[3]  Id. — Salx  op  Cbop  by  Vendee — Acceptance  op  Amount  Paid- 
Equitable  Assignment. — ^Where  the  first  year  the  defendant  was 
in  possession  he  delivered  the  crop  of  fruit  grown  to  plaintiff's 
assignor  under  a  contract  entered  into  with  an  agent  of  such 
assignor  who  agreed  to  pay  him  a  higher  price  for  the  fruit  than 
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was  called  for  by  the  contract  entered  into  with  his  vendor,  but 
he  was  only  paid  at  the  rate  provided  in  such  contract,  his  failure 
to  sue  for  the  difference  did  not  constitute  a  voluntary  acceptance 
of  the  benefits  of  the  contract  entered  into  by  his  vendor  such  as 
is  necessary  to  support  an  equitable  assignment. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  granting  a  motion  for  a 
new  trial.  H.  Z.  Austin,  Judge.  Judgment  affirmed;  order 
granting  new  trial  reversed. 

The  facts  are  stated  in  the  opinion  of  ttie  court. 

Short  &  Sutherland  for  Plaintiff. 

L.  L.  Cory  for  Defendant. 

BEASLY,  P.  J.,  pro  tern.— On  April  9,  1913,  Pettit  & 
Wilson,  a  copartnership,  contracted  in  writing  to  sell  and 
deliver  to  Griffin  &  Skelley  Company  the  crops  of  peaches 
to  be  grown  during  the  seasons  of  1913  to  1917,  inclusive, 
upon  certain  lands  owned  by  the  partnership.  In  1916, 
Pettit  &  Wilson  entered  into  an  executory  agreement  for 
the  sale  of  the  land  to  the  defendant,  pursuant  to  which 
defendant  has  ever  since  been  in  possessiou  of  and  farming 
the  land. 

This  action  grows  out  of  that  transaction,  and  it  is  alleged 
in  the  complaint  that  the  Griffin  &  Skelley  Company  as- 
signed the  above-mentioned  contract  to  the  plaintiff.  The 
defendant  delivered  the  fruit  from  the  land  to  the  plaintiff 
for  the  season  of  1916,  but  failed  and  refused  to  deliver 
it  during  1917.  The  action  is  for  damages  for  this  fail- 
ure to  deliver  the  crop  in  that  year.  The  defendant  had 
judgment  for  his  costs. 

The  plaintiff  was  granted  a  new  trial  upon  the  sole  ground 
that  the  court  had  failed  to  find  upon  the  issue  of  the  as- 
signment of  the  fruit  contract  above  mentioned,  from  Griffin 
&  Skelley  Company  to  the  plaintiff.  Both  parties  appeal 
from  the  judgment.  Defendant  desires  the  order  granting 
a  new  trial  reviewed  upon  the  ground  that  the  issue  as  to 
the  aasiornment  of  the  contract  was,  in  view  of  certain  other 
findings  of  the  court,  immaterial.  The  plaintiff  was  not 
satisiied  with  the  order  granting  the  new  trial  because  it 
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was  granted  upon  the  single  ground  above  set  forth.  The 
questions  raised  by  the  parties  are  entangled,  and  while 
the  appeals  might,  we  think,  be  disposed  of  on  technical 
grounds,  we  are  inclined  to  decide  all  questions  raised ;  and  we 
are  the  more  disposed  to  this  course  because  of  the  manner  in 
which  the  views  of  counsel  are  presented.  First,  then,  we 
will  consider  the  contentions  of  plaintiflf.  [1]  The  trial 
court  found  that  defendant  did  not  at  any  time,  or  at  all, 
assiniie  or  agree  to  perform  the  contract  of  Pettit  &  Wilson 
with  the  GrifHn  &  Skelley  Company  to  deliver  the  fruit,  and 
that  the  delivery  of  the  1916  crop  was  not  made  pursuant 
to  the  terms  of  that  contract.  The  plaintiff  insists  that 
this  finding  is  against  the  evidence,  and  conflicts  with  an- 
other finding  which  its  counsel  contends  is  inferentially  at 
least  upon  the  same  point  of  fact.  The  other  finding,  with 
which  it  is  asserted  the  foregoing  finding  conflicts,  is  briefly 
this:  That  prior  to  the  execution  of  the  contract  for  the 
sale  by  Pettit  &  Wilson  to  the  defendant  of  the  land  upon 
which  the  fruit  was  to  be  produced  Wilson  **at  defend- 
ant's request  asked  the  manager  of  GrifHn  &  Skelley  Com- 
pany by  telephone  if  the  company  would  accept  the  peaches 
grown  upon  said  land  from  defendant,  *'  and  that  the  man- 
ager stated  to  Wilson  that  he  would  do  so.  We  do  not 
think  these  findings  necessarily  conflict  with  each  other. 
They  may  both  very  well  be  true.  The  conversation  above 
set  forth  between  Wilson  and  Grifl&n  &  Skelley  Company's 
manager,  although  had  at  Emirzian's  request,  may  have  had 
no  other  purpose  than  to  seek  information.  It  would  take 
something  more  definite  than  this  conversation  to  make  a 
binding  agreement  on  Emirzian's  part  to  assume  and  per- 
form the  contract  between  Pettit  &  Wilson  and  Griffin  & 
Skelley  Company,  and  the  court's  finding  that  Emirzian 
did  not  assume  the  performance  of  the  contract  to  deliver 
the  fruit  was  illuminated  further  by  the  testimony  of  Wil- 
son and  that  of  Emirzian  himself.  Wilson  testified  that 
Emirzian  requested  of  him  to  call  upon  Rowan,  GrifHn  & 
Skelley 's  agent,  and  ask  him  if  Emirzian  could  deliver  the 
peaches  under  the  contract.  Rowan,  on  being  called  and 
asked  if  he  wanted  the  peaches,  said  he  did.  Wilson  told 
Rowan  that  Wilson  &  Pettit  were  selling  out  and  asked  if 
he  needed  a  new  contract  and  Rowan  said,  '*No;  let  him 
deliv^er  under  our  contract."    When  this  was  repeated  to 
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Emirzian,  Wilson  did  not  remember  what  he  said,  or  if  he 
made  any  reply  at  all.  Emirzian  testified  that  he  knew 
Pettit  &  Wilson  had  a  contract  with  Griffin  &  Skelley  Com- 
pany; that  he  did  not  know  the  price  for  the  peaches  pro- 
vided in  this  contract;  and  that  Wilson  telephoned  to  Ro- 
wan, but  he,  Emirzian,  did  not  know  what  Rowan  said. 
On  being  afterward  advised  by  Pettit  &  Wilson  to  sell  to 
Griffin  &  Skelley  Company,  Emirzian  testified  that  he  said 
he  would  see  Rowan;  but  instead  he  saw  Goree,  another 
agent  of  Griffin  &  Skelley  Company,  or  whom  Emirzian  as- 
sumed so  to  be,  and  the  latter,  so  Emirzian  testified,  agreed 
to  give  him  $22.50  and  $27.50  for  his  peaches,  of  which 
there  were  two  varieties.  Emirzian,  as  has  been  said,  de- 
livered the  1916  crop  of  peaches  to  Griffin  &  Skelley  Com- 
pany, as  he  supposed,  under  the  assumption  that  he  would 
be  so  paid,  pursuant  to  the  conversation  with  Goree,  and 
when  he  came  to  settle,  Griffin  &  Skelley  Company  told  him 
he  was  delivering  under  the  Pettit  &  Wilson  contract  and 
paid  him  at  the  rate  therein  provided.  This  was  $120 
short  of  Goree 's  price  for  the  crop,  and  Emirzian  pocketed 
his  loss  and  did  not  sue  for  the  difference,  because  he 
thought  it  was  too  small  to  be  fought  over.  He  claimed 
that  this  settlement  was  his  first  information  that  anyone 
claimed  he  was  bound  to  deliver  under  the  Pettit  &  Wilson 
contract.  In  1917  he  sold  his  peaches  elsewhere.  The 
statement  of  the  evidence  is  sufficient  answer  to  plaintiff's 
contention  on  the  point  of  the  assumption  by  Emirzian  of 
the  obligation  of  Pettit  &  Wilson  to  deliver  the  peaches 
under  the  contract.  The  court  found  that  Emirzian  did 
not  so  assume  to  carry  out  Pettit  &  Wilson's  contract  to 
deliver  the  fruit  as  above  set  forth  to  Griffin  &  Skelley 
Company,  and  the  finding  is  sustained  by  this  evidence. 

But  there  is  more  to  be  said  on  this  point.  Pettit  & 
Wilson  and  Emirzian  were  making  a  deal  in  connection  with 
this  land  and  the  crops  thereon  which  involved  the  sum  of 
about  fifty  thousand  dollars.  The  executory  contract  of 
sale  was  drawn,  as  it  shows,  with  great  care  and  circum- 
spection and  evidently  by  a  thoughtful  and  prudent  lawyer. 
Two  other  fruit  contracts  outstanding  by  which  Pettit  & 
Wilson  agreed  to  deliver  certain  other  fruits  than  the 
peaches  were  carefully  mentioned  in  this  contract.  Emir- 
zian assumed  to  carry  out  the  provisions  of  these  two  other 
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fruit  contracts  by  which  Pettit  &  Wilson  were  bound.  On 
the  other  hand,  this  contract  with  Griifin  &  Skelley,  while 
Emirzian  knew  of  its  existence,  was  not  mentioned  at  all  in 
the  executory  contract  for  the  sale  of  the  land.  It  seems 
obvious  from  this  that  the  parties  carefully  avoided  binding 
Emirzian  to  the  fulfillment  of  the  GriiBSn  &  Skelley  Company 
contract.  That  such  an  omission  should  be  accidental  is 
hardly  to  be  assumed  at  this  stage  of  the  case,  and  if  it 
was  accidental,  the  proper  remedy  for  the  plaintiff  was  to 
have  sought  a  reformation  of  the  contract. 

Of  course,  the  finding  that  Emirzian  did  not  assume  to 
carry  out  the  fruit  contract  between  Pettit  &  Wilson  and 
Griffin  &  Skelley  is  decisive  of  this  case  on  the  point 
of  any  contract  at  all  on  his  part  to  deliver  the  fruit,  for 
if  the  plaintiff  must  rest  on  an  independent  contract,  that 
is,  a  contract  independent  of  that  existing  between  Pettit 
&  Wilson  and  Griffin  &  Skelley  Company,  such  an  inde- 
pendent contract  must  be  in  writing,  for  by  its  terms  it 
was  not  to  be  performed  within  one  year,  and  so  is  obnox- 
ious to  the  statute  of  frauds.  There  is  no  such  contract 
here. 

Nor  can  we  from  the  findings  and  the  evidence  deduce 
a  novation.  The  findings  are  sufficiently  broad  to  negative 
the  idea  of  a  novation.  [2]  To  establish  a  novation  the 
plaintiff  must  show  a  meeting  of  the  minds  effecting  a 
substitution  of  the  new  party  for  the  original  party  to 
the  contract,  and  no  meeting  of  minds  to  this  effect  is  ap- 
parent from  the  evidence  in  this  case. 

[3]  And  we  are  equally  unable  to  agree  with  plaintiff 
that  there  was  an  equitable  assignment  of  the  contract 
binding  upon  the  defendant.  It  is  contended  in  this  behalf 
that  Pettit  &  Wilson  in  effect  turned  over  the  contract  verbally 
to  Emirzian  and  that  he  accepted  its  benefits  during  the 
year  1916,  and  cannot  be  heard  to  say  that  he  was  not 
bound  to  assume  what  are  called  its  burdens,  namely,  the 
delivery  of  the  1917  crop.  But  the  evidence  must  be  con- 
strued as  the  trial  court  evidently  understood  it,  namely, 
that  Emirzian  did  not  accept  the  benefits  in  1916.  Accord- 
ing to  his  testimony,  which  the  trial  court  evidently  credited, 
he  did  not  deliver  in  1916  under  the  contract  at  all,  but 
under  his  contract  with  Goree.  This  was  not  a  voluntary 
acceptance  of  the  benefits  of  the  contract  between  Pettit  & 
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Wilson  and  3riffin  &  Skelley  Company,  such  as  is  necessary 
to  support  an  equitable  assignment.     (Civ.  Code.  sec.  1589.) 

From  the  foregoing  considerations  it  is  evident  that  the 
finding  upon  the  allegation  of  the  assignment  of  the  contract 
by  Griffin  &  Skelley  to  the  plaintiff  is  in  no  sense  material 
to  the  decision  of  this  case.  This  assignment  must  not  be 
confused  with  the  equitable  assignment  above-mentioned. 
There  being  no  contract  or  agreement  binding  Emirzian  to 
deliver  the  fruit  in  controversy,  any  finding  that  Griffin  & 
Skelley  Company  had  assigned  their  contract  with  Pettit 
&  Wilson  to  the  plaintiff  could  not  avail  to  change  the  result 
of  this  case. 

The  order  granting  a  new  trial  on  account  of  failure  to 
find  upon  the  allegation  of  the  assignment  of  the  contract 
by  Griffin  &  Skelley  Company  to  the  plaintiff  was,  therefore, 
improper,  and  is  reversed;  the  original  judgment  must  be 
affirmed.    It  is  so  ordered. 

Richards,  J.,  and  Kerrigan,  J.,  ooncorred. 


[Civ.  No.  1911.    Third  Appellate  District.— December  24,  IdlO.] 

STINSON  CANAL  AND  IRRIGATION  COMPANY  (a 
Corporation),  Respondent,  v.  THE  LEMOORE  CANAL 
AND  IRRIGATION  COMPANY  et  al.,  AppeUants; 
CRESCENT  CANAL  COMPANY  (a  Corporation), 
Intervener  and  Respondent. 


[CiT.   No.   1912.    Third   Appellate  District.— December  24,   1919.] 

STINSON  CANAL  AND  IRRIGATION  COMPANY  (a 
Corporation),  et  al..  Respondents,  v.  THE  PEOPLE'S 
DITCH  COMPANY  (a  Corporation),  et  al.,  Appellants, 

Ll]  Watkbs  and  Wateb  Rights — Prescription — Excessivk  Diversion. 
One  actually  diverting  water  under  a  claim  of  appropriation  for  a 
useful  or  beneficial  purpose  cannot  by  such  diver»ion  acquire  any 


1.     Correlative    rights   of   upper   and    lower   proprietors   as   to   ap- 
propriation of  water,  note,  41  L.  R.  A.  743;  right  of  prior  appropri- 
ator,  note,  30  I*.  R.  A.  665,  66a. 
45  0al.  App.--16 
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[188  Pac.  85],  were  tried  together,  and  there  is  but  one 
bill  of  exceptions  in  all  three  cases.  It  was  agreed,  at  the 
oral  argument  herein,  that  these  two  could  and  should  be 
treated  in  one  opinion,  since  they  involve  the  same  general 
issues  as  to  the  rights  of  the  Stinson  Canal  Company  and 
the  Crescent  Canal  Company.  The  trial  of  the  cases  con- 
sumed a  period  of  twenty-six  days,  and  the  record  em- 
braces over  two  thousand  four  hundred  printed  pages. 
The  transcript  and  the  briefs  contain  conclusive  evidence 
of  the  stupendous  amount  of  labor  on  the  part  of  counsel 
in  the  trial,  and  in  the  presentation  of  the  cases  on  appeal. 
It  may  be  added  that  it  has  been  no  small  task  to  examine 
the  voluminous  record,  and  it  is  scarcely  less  difficult  to 
determine  to  what  controverted  points  specific  attention 
should  be  given  in  this  opinion.  The  embarrassment  of  the 
situation  may  be  suggested  by  the  statement  that  there  are 
over  four  hundred  assignments  of  error,  and  150  of  these  are 
argued  with  apparent  sincerity  and  confidence  by  the  able 
and  distinguished  counsel  for  appellants.  If  the  opinion 
is  not  to  be  unduly  prolonged,  most  of  these  points,  of 
course,  must  go  without  recital,  exposition,  or  discussion. 
Indeed,  few  of  them  possess  merit,  and  it  is  considered 
necessary  to  notice  only  two  or  three  controverted  points. 

Speaking  generally,  it  may  be  stated  that  in  the  first 
action  the  complaint  alleges  that  plaintiff  is  the  owner  of  a 
canal  which  leads  out  of  a  certain  slough,  called  Boggy 
Slough,  connected  with  Kings  River,  in  Fresno  County,  and 
that  plaintiff  has  the  right  to  divert  from  this  slough  165 
cubic  feet  per  second  of  the  waters  of  said  Kings  River  and 
to  use  the  same  for  irrigation  and  other  useful  purposes; 
that  plaintiff  has  used  this  water  continuously  for  fifteen 
years;  that  the  defendants  claim  an  interest  in  these  waters 
adversely  to  plaintiff,  but  without  right ;  that  about  the  1st  of 
March,  1905,  by  means  of  a  certain  ditch  constructed  by  de- 
fendants, they  wrongfully  diverted  from  the  river,  and  ever 
since  have  continued  to  divert  a  large  quantity  of  water,  about 
85  cubic  feet  per  second,  which  belongs  to  plaintiff  and 
which,  otherwise,  would  have  flowed  down  the  river  into 
plaintiff's  ditch  and  have  been  diverted  and  used  by  plain- 
tiff. 

The  Crescent  Canal  Company  filed  a  complaint  in  inter- 
vention,  by  which  it   appears  that  said  company  owns   a 
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right  to  divert  more  water  than  is  reasonably  necessary  for  such 
use  or  purpose,  no  matter  how  long  a  diversion  in  excess  thereof 
has  continued. 

[2]  Id. — Amount  of  Water  Nbcessaet — ^Weight  of  Opinion  Evi- 
dence.— In  determining  whether  the  amount  of  water  in  fact  used 
on  a  given  acreage  was  applied  to  a  beneficial  use  and  was  reason- 
ably necessary  for  irrigation  and  the  other  purposes  to  which  it 
was  devoted,  the  testimony  of  farmers,  and  of  superintendents, 
ditch-tenders,  stockholders,  irrigators,  and  the  presidents  and  di- 
rectors of  the  various  irrigation  systems,  whose  actual  knowledge 
of  the  lands  and  the  use  of  water  thereon  has  extended  over  a 
period  of  years,  is  of  a  higher  quality  than  the  mere  opinion  of 
experts  who  have  made  a  mere  casual  or  theoretical  survey  of  the 
lands. 

[3]  Id. — ^Peesumption  in  Favor  of  Prior  Appropriatdr. — In  de- 
termining how  much  of  the  water  in  fact  used  on  a  given  acreage 
was  reasonably  necessary  for  the  purpose  for  which  it  was  used, 
a  court  should  be  liberal  with  the  appropriator  to  the  extent,  at 
least,  that  it  should  not  deprive  him  of  any  portion  of  the  amount 
of  water  that  he  has  in  fact  used  for  the  period  necessary  to  gain 
title  by  prescription,  unless  it  is  clearly  and  satisfactorily  made  to 
appear  that  he  has  used  more  than  was  reasonably  necessary. 

[4]  Id. — CoNFLiCTiNQ  Rights  to  Waters  —  Erroneous  Rulings  of 
Trial  Court — Prejudicial  Conduct — Preponderance  of  Evidence 
— Nevt*  Trial. — ^In  these  actions  involving  the  rights  of  various 
companies  to  divert  water  from  a  given  river  for  irrigation  pur- 
poses, the  various  rulings  of  the  trial  court  with  reference  to  the 
admission  and  rejection  of  evidence,  standing  alone,  were  such  that 
they  might  have  been  regarded  as  without  prejudice,  but  when 
coupled  with  the  conduct  of  the  trial  judge  and  the  fact  that  the 
evidence  preponderates  in  favor  of  appellant,  were  such  that  the 
interests  of  justice  demanded  a  new  trial. 

APPEAL  from  a  judgment  of  the   Superior   Court   of 
Fresno  County.    George  E.  Church,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  C.  Famsworth,  L.  L.  Cory  and  H.  Scott  Jacobs  for 
Appellants. 

Short  &  Sutherland,  Frank  H.  Short,  W.  A.  Sutherland 
and  M.  K.  Harris  for  Respondents. 

BURNETT,  J.— These  two  oases,  and  another,   Cuthbert 
Burrell  Co.  et  al.  v.  People's   Ditch   Co,  et  a/.,  post,  p.  795, 
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[188  Pac.  85],  were  tried  together,  and  there  is  but  one 
bill  of  exceptions  in  all  three  cases.  It  was  agreed,  at  the 
oral  argument  herein,  that  these  two  could  and  should  be 
treated  in  one  opinion,  since  they  involve  the  same  general 
issues  as  to  the  rights  of  the  Stinson  Canal  Company  and 
the  Crescent  Canal  Company.  The  trial  of  the  cases  con- 
sumed a  period  of  twenty-six  days,  and  the  record  em- 
braces over  two  thousand  four  hundred  printed  pages. 
The  transcript  and  the  briefs  contain  conclusive  evidence 
of  the  stupendous  amount  of  labor  on  the  part  of  counsel 
in  the  trial,  and  in  the  presentation  of  the  cases  on  appeal. 
It  may  be  added  that  it  has  been  no  small  task  to  examine 
the  voluminous  record,  and  it  is  scarcely  less  difficult  to 
determine  to  what  controverted  points  specific  attention 
should  be  given  in  this  opinion.  The  embarrassment  of  the 
situation  may  be  suggested  by  the  statement  that  there  are 
over  four  hundred  assignments  of  error,  and  150  of  these  are 
argued  with  apparent  sincerity  and  confidence  by  the  able 
and  distinguished  counsel  for  appellants.  If  the  opinion 
is  not  to  be  unduly  prolonged,  most  of  these  points,  of 
course,  must  go  without  recital,  exposition,  or  discussion. 
Indeed,  few  of  them  possess  merit,  and  it  is  considered 
necessary  to  notice  only  two  or  three  controverted  points. 

Speaking  generally,  it  may  be  stated  that  in  the  first 
action  the  complaint  alleges  that  plaintiff  is  the  owner  of  a 
canal  which  leads  out  of  a  certain  slough,  called  Boggy 
Slough,  connected  with  Kings  River,  in  Fresno  County,  and 
that  plaintiff  has  the  right  to  divert  from  this  slough  165 
cubic  feet  per  second  of  the  waters  of  said  Kings  River  and 
to  use  the  same  for  irrigation  and  other  useful  purposes; 
that  plaintiff  has  used  this  water  continuously  for  fifteen 
years;  that  the  defendants  claim  an  interest  in  these  waters 
adversely  to  plaintiff,  but  without  right ;  that  about  the  1st  of 
March,  1905,  by  means  of  a  certain  ditch  constructed  by  de- 
fendants, they  wrongfully  diverted  from  the  river,  and  ever 
since  have  continued  to  divert  a  large  quantity  of  water,  about 
85  cubic  feet  per  second,  which  belongs  to  plaintiff  and 
which,  otherwise,  would  have  flowed  down  the  river  into 
plaintiff's  ditch  and  have  been  diverted  and  used  by  plain- 
tiff. 

The  Crescent  Canal  Company  filed  a  complaint  in  inter- 
vention,  by   which  it  appears  that  said   company  owns   a 
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canal  which  heads  in  the  lower  north  fork  of  Kings  River 
and  runs  across  the  country  in  Fresno  County  in  a  general 
westerly  direction  for  about  twenty  miles,  and  that  it  is 
the  owner  of  a  right  to  divert,  by  means  of  this  canal,  213 
cubic  feet  of  water  per  second  and  to  use  the  same  for  irri- 
gation and  other  purposes;  that  for  more  than  twenty  years 
it  has  diverted  this  amount  of  water  "openly,  peaceably, 
continuously,  and  uninterruptedly,  under  claim  of  right 
against  defendants  and  the  whole  world";  that  defendants 
claim  a  right  to  this  water  adversely  to  intervener,  but 
without  any  right  thereto.  Defendants,  in  their  answer  to 
plaintiflf,  alleged  that  they  have  a  prior  right  to  use  and 
divert  from  Kings  River  six  hundred  cubic  feet  of  water  per 
second;  that  they  are  the  owners  of  a  large  ditch — which  is 
described — that  was  constructed  in  1873,  and  that,  by  means 
of  this  ditch,  the  said  Lower  Kings  River  Water  Ditch 
Company,  from  October,  1873,  to  October  18,  1902,  appro- 
priated and  used  for  irrigation,  and  other  useful  purposes, 
said  amount  of  water;  that  on  the  latter  date  said  company 
granted  and  conveyed  unto  the  Lemoore  Canal  and  Irriga- 
tion Company  its  said  ditch  and  the  right  to  divert  from 
said  Kings  River  said  quantity  of  water,  and  that  ever 
since  said  date  said  grantee  has  appropriated  and  diverted 
from  said  river,  except  when  unlawfully  prevented  by  other 
parties,  the  said  six  hundred  cubic  feet  of  water  per  second, 
and  that  said  grantee  has  been  the  owner  of  said  ditch 
and  the  right  to  appropriate  and  divert  from  Kings  River 
said  quantity  of  water;  there  is  also  a  suitable  allegation 
of  title  by  prescription  to  said  amount  of  water  and  that 
plaintiff's  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. The  answer  to  the  complaint  in  intervention  is 
of  a  similar  nature,  and  the  prayer  is,  likewise,  that  the 
intervener  take  nothing,  and  that  it  be  adjudged  that 
appellants  are  entitled  to  six  hundred  cubic  feet  of  water 
per  second,  and  that  they  have  a  prior  right  to  said 
water.  The  complaint  in  this  action  was  filed  on  April 
26,  1905;  the  answer  thereto  was  filed  on  November  9, 
1965;  the  complaint  in  intervention  was  filed  on  December 
3,  1906,  and  the  answer  to  this  on  March  9,  1909.  It 
may  be  stated  that  there  is  really  only  one  appellant  in  this 
action,  to  wit,  the  Lemoore  Canal  and  Irrigation  Company. 
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On  Octo^r  1,  1906,  the  second  action  was  brought,  the 
Stinson  and  the  Crescent  Company  uniting  in  the  complaint. 
This  pleading,  in  its  averments,  is  similar  to  the  other 
complaints  hereinbefore  alluded  to,  and  as  to  the  defendants 
it  alleges  that  within  two  years  last  past  they  have  *' un- 
lawfully without  right,  and  against  the  wishes  of  plaintiffs 
entered  upon  Kings  River  above  plaintiff's  said  points  of 
diversion  and  by  means  of  dams  and  obstructions  placed 
in  the  river  and  by  means  of  large  ditches  leading  therefrom 
have  wrongfully  and  without  plaintiffs'  consent  appro- 
priated and  diverted  from  said  river  through  their  respec- 
tive ditches  a  large  quantity  of  water,  to  wit,  about  four 
hundred  cubic  feet  of  water  per  second  and  have  deprived 
plaintiffs  of  the  waters  of  said  river."  The  prayer  was  for 
an  injunction  to  restrain  the  defendants  from  diverting 
said  water  or  any  portion  thereof.  The  defendants  filed 
a  joint  answer  in  the  case  denying  the  material  allegations 
of  the  complaint  and  alleging  as  affirmative  matter  that  ever 
since  1873  the  People's  Ditch  Company  has  been  and  is  now 
the  owner  of  a  large  ditch  constructed  to  convey  part  of  the 
water  of  Kings  River  for  the  purpose  of  irrigation  and 
other  useful  purposes  from  the  head  of  its  ditch  into  the 
county  of  Kings;  that  said  company  is  the  owner  of  the 
right  to  so  divert  six  hundred  cubic  feet  of  water  per  sec- 
ond and  that  it  has,  ever  since  March,  1874,  so  appropriated 
and  diverted  from  said  river,  except  when  unlawfully  pre- 
vented by  other  parties,  said  amount  of  water  when  there 
was  a  sufficient  quantity  flowing  in  the  river,  and  that  it 
has  been  continuously  used  for  said  purposes.  In  said  an- 
swer appears  a  similar  claim  of  the  Last  Chance  Water 
Ditch  Company  to  six  hundred  cubic  feet  of  water  per 
second.  It  is  also  disclosed  that  the  stockholders  of  both 
these  canal  companies  have  been  and  are  the  **  owners  of 
large  quantities  of  agricultural  and  horticultural  lands  in 
Kings  County  which  have  been  and  are  now  used  by  said 
stockholders  for  raising  agricultural  and  horticultural  crops 
and  domestic  stock,  and  that  these  lands,  in  order  to  be 
successfully  cultivated  so  as  to  produce  crops,  require  irri- 
gation and  without  irrigation  they  will  not  produce  crops 
and  without  water  said  stockholders  will  be  unable  to  keep 
or  maintain  livestock  upon  their  lands."  It  .vas  averred 
that  this  right  to  said  one  thousand  two  hundred  cubic 
feet  of  water  is  superior  to  any  of  the  rights  of  plaintiffs 
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or  either  of  them,  and,  furthermore,  that  defendants  have 
a  prescriptive  title  to  this  water  by  reason  of  adverse  use 
thereof  for  more  than  five  years. 

The  cases  were  tried  in  1913 — eight  years  after  the  first 
complaint  was  filed — and  judgment  was  rendered  in  Jan- 
uary, 1914.  A  motion  for  a  new  trial  in  each  case  was 
made  and  it  was  denied  on  March  6,  1916.  On  the  third 
day  of  April  following,  the  appeal  was  taken. 

In  the  first  case,  the  court  found  that  the  defendant,  the 
Lemoore  Company,  as  successor  in  interest  to  the  defendant, 
Lower  Kings  River  Company,  is  entitled  to  divert  from 
Kings  River,  at  the  head  of  its  canal,  250  cubic  feet  of  water 
per  second;  that  the  plaintiflP,  the  Stinson  Company,  is  en- 
titled to  divert  from  said  river  165  cubic  feet  per  second, 
and  the  intervener,  the  Crescent  Company,  is  entitled  to 
divert  213  cubic  feet  per  second  from  said  river;  that  the 
right  of  the  Lemoore  Company  is  superior  and  prior  to  the 
right  of  either  the  Stinson  or  the  Crescent  Company  to  the 
extent  of  said  250  feet,  but  no  more,  and  it  was  decreed 
that  defendant,  the  Lemoore  Company,  be  enjoined  from  di- 
verting any  greater  quantity  of  water  than  said  250  cubic 
feet,  or  in  any  manner  from  interfering  with  the  additional 
flow  of  the  waters  of  said  river  or  any  of  its  branches  or 
channels  to  the  head  of  the  respective  canals  of  the  plaintiff 
and  the  intervener  to  the  full  extent  and  quantity  of  the 
said  165  and  213  feet,  respectively. 

In  the  second  case,  the  court  found  that  the  defendant. 
People's  Ditch  Company,  was  entitled  to  divert  and  appro- 
priate 360  cubic  feet  of  water  per  second  from  said  rivrr, 
and  the  Last  Chance  Company  250  cubic  feet  per  siH'ond, 
and  that  each  of  these  rights  is  superior  and  prior  to  the 
rights  of  plaintiffs,  or  either  of  them.  The  finding:  as  to 
the  right  of  appropriation  by  the  Stinson  and  the  Crescent 
Company  was  the  same  as  in  the  other  case,  confining  them 
to  said  165  and  213  feet  and  providing  that  their  rights 
are  prior  and  superior  to  the  rights  of  the  defendants  to 
divert  any  water  in  excess  of  the  said  360  feet  by  the 
People's  Company  and  the  250  feet  by  the  Last  Chance 
Company.  The  defendants  were,  therefore,  restrained  and 
enjoined  from  divertiiiar  water  in  excess  of  said  amounts. 

Thus,  we  see  that  respondents  were  awarded  the  amount 
of  water  which  they  claim,  but  its  appropriation  was  made 
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subject  to  tic  prior  right  of  the  Lemoore  Company  for  250 
cubic  feet  per  second,  of  the  People's  Company  for  360 
feet,  and  of  the  Last  Chance  for  250  feet.  Appellants, 
however,  were  dissatisfied  with  the  decision  of  the  trial  court 
as  to  the  number  of  feet  of  water  to  which  they  were  and 
are  entitled,  and  hence  their  appeal. 

An  important  and,  indeed,  vital  question  in  the  case  is 
whether  the  evidence  does  not  compel  the  conviction  that 
appellants  are  entitled  to  more  water  than  was  awarded 
them;  or,  conversely,  whether  there  was  any  substantial 
showing  to  support  the  conclusion  of  the  court  that  their 
prior  right  should  be  limited  to  the  number  of  feet  which 
we  have  mentioned.  This  consideration  resolves  itself  into 
the  two  elements:  First,  the  number  of  cubic  feet  which 
was  appropriated  by  appellants;  and,  second,  the  number 
of  feet  that  was  necessary  for  the  purpose  to  which  the 
water  was  devoted,  or,  in  other  words,  the  extent  of  the 
"duty  of  water"  required  by  the  situation  of  said  appel- 
lants. It  is  conceded  that  these  are  the  elements  involved 
in  the  inquiry,  and,  moreover,  it  cannot  be  disputed  that, 
as  to  both  considerations,  appellants  made  an  impressive 
showing.  Many  farmers,  and  others  who  were  familiar 
with  the  construction  and  operation  of  appellants'  canals, 
testified  to  facts  strongly  supporting  the  inference  that 
for  many  years  the  asserted  amount  of  water  was  appro- 
priated and  used.  This  was  supplemented  and  aided  by 
actual  measurements  of  the  flow  in  said  canals,  which  were 
made  by  various  experts,  who  testified  to  the  results  of 
their  investigations. 

As  to  the  quantity  of  water  needed  for  appellants'  pur- 
poses, quite  a  number  of  competent  witnesses  testified  that 
the  full  amount  claimed  was  actually  needed  and  was  rea- 
sonably necessary  for  the  proper  irrigation  of  the  lands 
covered  by  the  several  water  systems  of  appellants,  and 
for  the  use  of  their  stock.  In  their  brief  they  set  out  at 
length  this  evidence,  contrast  it  with  what  they  are  pleased 
to  call  the  '*very  weak  and  unsatisfactory  showing"  of  re- 
spondents, and  they  declare  themselves  "at  a  loss  to  see 
why  or  under  what  theory  the  trial  court  allowed  plain- 
tiff, Stinson  Canal  and  Irrigation  Company,  165  feet  of 
water  per  second  with  only  about  eio:ht  thousand  acres  of 
land  under  cultivation;  or  why  the  court  granted  the  Cres- 
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cent  Canal  Com[)any  213  cubic  feet  of  water  per  second 
with  only  about  ten  thousand  acres,"  while  appellants  were 
allowed  only  860  cubic  feet  with  some  one  hundred  and 
thirty-five  thousand  acres  of  land  to  be  supplied  with  water. 

To  this  assertion,  respondents  answer:  "Appellants'  only 
diflficulty  in  connection  with  this  branch  of  the  case  seems 
to  have  resulted  from  a  failure  to  appreciate  that  the 
amount  of  water  awarded  to  the  respective  parties  in  second- 
feet  do  not  at  all,  of  themselves  and  without  a  consideration 
of  their  relation  to  acre-feet^  indicate  anything  as  to  the 
correctness  of  the  judgment.  Obviously  the  duty  of  water 
must  be  resolved  upon  a  consideration  of  the  needs  of  the 
lands  in  question  in  acre  feet,  even  though  to  produce  a 
given  result  in  acre-feet  the  second-foot  unit  of  measure- 
ment must  be  adopted.  It  is  therefore  the  effect  of  the 
judgment  in  producing  acre-feet  for  the  respective  parties 
which  is  to  be  considered  and  not  the  number  of  second- 
feet  allotted  to  them  respectively."  Indeed,  it  can  be  said, 
with  fairness  to  respondents,  that  they  do  not  seriously  dis- 
pute the  contention  of  appellants  as  to  the  amount  of  water 
appropriated  and  used  by  them  for  many  years,  but  they 
seek  to  justify  the  judgment  on  this  very  ground  that  the 
lands  thus  irrigated  required  no  more  water  than  the 
court  allotted  to  them.  In  fact,  they  quote  the  testimony 
of  their  own  witnesses  to  show  that  appellants  were  greatly 
favored,  in  that  their  canals  were  so  located  and  constructed 
as  to  enable  them,  for  many  years,  to  enjoy  the  prior  appro- 
priation and  use  of  a  much  larger  volume  of  water  than 
was  awarded  them  by  the  lower  court,  and  also  larger  than 
was  available  for  the  use  of  respondents. 

Respondents  insist  that  the  court's  award  is  justified 
upon  the  theory  of  the  duty  of  water  and  the  beneficial 
use  upon  appellants'  lands,  and  they  decline  to  consider 
specifically  any  question  as  to  the  size  and  capacity  of 
the  ditches  of  the  respective  parties  or  the  quantity  of  water 
diverted  by  these  ditches  and  distributed  to  the  lands  of 
the  various  irrigating  systems. 

In  support  of  their  contention  that  the  needed  and  bene- 
ficial amount  of  water  was  awarded,  they  claim,  in  the  first 
place,  that  the  number  of  acres  of  land  actually  irrigated 
bv  appf^llaT^ts  has  been  exa^rsrerated  by  the  latter;  and,  in 
the  second  place,  conceding  that  the  extent  of  the  irrigated 
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area  has  be3n  correctly  represented  by  appellants,  never- 
theless, the  finding  of  the  trial  court  that  the  amount 
awarded  to  them  is  sufficient  for  the  beneficial  use  to  which 
it  is  and  has  been  applied  is  supported  by  credible  evi- 
dence. 

As  to  the  area  of  the  land  actually  irrigated,  there  is 
room  for  some  diversity  of  opinion,  but  it  is  deemed  un- 
necessary to  quote  the  evidence  in  that  respect. 

Concerning  the  amount  of  water  required  by  each  irri- 
gated district — whatever  its  extent — in  other  words,  how 
much  water  could  be  devoted  to  a  beneficial  use,  it  is 
deemed  proper  to  notice  more  particularly  the  contentions 
of  the  parties.  [1]  As  to  the  legal  principle  involved  in 
the  question,  it  is  not  disputed  that  it  is  the  settled  law 
of  this  state  "that  one  actually  diverting  water  under  a 
claim  of  appropriation  for  a  useful  or  beneficial  purpose 
cannot  by  such  diversion  acquire  any  right  to  divert  more 
water  than  is  reasonably  necessary  for  such  use  or  purpose, 
no  matter  how  long  a  diversion  in  excess  thereof  has  con- 
tinued, and  that  there  is  no  such  thing  as  the  acquirement 
by  such  appropriation  of  a  title  by  prescription  in  so  far 
as  the  excessive  diversion  is  concerned."  {California  etc. 
Co.  V.  Madera  etc.  Irr.  Co.,  167  Cal.  78,  [138  Pac.  718].) 

The  rule  is  very  clearly  stated  also  in  Hufford  v.  Bye,  162 
Cal.  153,  [121  Pac.  403],  as  follows:  '*It  is  the  well-settled 
law  of  this  state  that  one  making  an  appropriation  of  the 
waters  of  a  stream  acquires  no  title  to  the  waters,  but  only 
a  right  to  their  beneficial  use  and  only  to  the  extent  that 
they  are  employed  for  that  purpose.  His  right  is  not  mea- 
sured by  the  extent  of  his  appropriation  as  stated  in  his 
notice  or  by  his  actual  diversion  from  the  stream,  but  by 
the  extent  to  which  he  applies  such  waters  for  useful  or 
beneficial  purposes.  Beyond  that  his  appropriation  or  di- 
version of  more  than  can  be  applied  by  him  gives  him  no 
right  to  the  excess,  and  this  is  subject  to  appropriation 
by  any  other  person  who  may  use  it  for  similar  beneficial 
purposes." 

On  this  branch  of  the  case,  to  support  their  theory,  re- 
spondents relied  largely  upon  the  testimony  of  certain  ex- 
perts, among  whom  the  most  important  are  I.  Teilman,  W. 
C.  ITammatt,  and  F.  E.  Twinin?.  Th^  first  liad  been  en- 
gaged in  distributing  and  supervising  tlie  distribution  and 
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use  of  water  for  irrigation  under  several  different  systems 
in  the  valley,  and  had  made  a  special  study  of  the  subject 
of  the  duty  of  water;  he  was  familiar  with  the  canals  of 
the  Lemoore  Company  and  the  People's  Company,  and  the 
crops  irrigated  therefrom,  and  he  had  recently  made  a  de- 
tailed examination  of  those  sy^ems  and  the  lands  subject 
thereto.  He  testified  as  to  the  amount  of  water  required  by 
the  orchards,  vineyards,  and  alfalfa  throughout  these  dis- 
tricts, and  concluded  that  a  duty  of  water  of  one  acre-foot 
would  be  sufficient.  It  was  also  his  opinion  that  too  much 
water  had  been  used  on  the  lands  of  appellants,  thereby 
causing  "the  country  to  be  water-logged."  Ascribing  the 
duty  of  water  indorsed  and  advocated  by  this  witness,  it 
would  be  a  reasonable  inference  that  the  court  awarded  to 
appellants,  the  Lemoore  and  the  People's  Company,  as  much 
water  as  they  could  use  to  advantage  on  the  land. 

W.  C.  Hammatt  had  been  a  civil  engineer  for  twenty 
years  and  he  was  experienced  regarding  the  use  of  water 
for  irrigation  purposes;  acting  for  respondents,  he  had  in- 
vestigated the  territory  under  the  three  canal  systems  of  ap- 
pellants. He  described,  in  detail,  his  investigations,  and 
concluded  that  "taking  it  altogether"  water  to  the  depth 
of  one  foot  would  be  sufficient  for  the  irrigation  of  the 
whole  territory.  His  opinion,  also,  it  may  be  said,  supports 
the  theory  of  respondents  that  appellants  are  accorded  all 
the  water  they  actually  need  for  irrigation.  However,  it 
may  be  well  to  note  that  his  knowledge  of  the  territory  was 
acquired  by  this  witness  in  a  two  days'  automobile  trip  in 
which  he  traveled  180  miles;  and,  as  to  his  examination  of 
the  soil,  he  testified:  "My  examination  there  was  the  same 
as  the  others,  merely  a  superficial  examination  of  the  soil  con- 
ditions, kicked  up  a  little  dirt  and  picked  it  up  in  my  hands 
and  threw  it  away  again."  His  examination  was  rather 
hurried  and  incomplete,  one  would  think,  to  form  the 
basis  for  an  opinion  of  much  value  as  to  the  needs  of  some 
one  hundred  and  thirty-five  thousand  acres  of  land.  But, 
of  course,  we  cannot  say  how  much  weight  it  was  accorded 
by  the  learned  trial  judge. 

P.  E.  Twining,  analytical  chemist,  made  an  extensive  ex- 
amination of  the  territory  covered  by  the  irrigation  systems 
of  appellants,  analyzing  some  seventy  samples  of  soil.  He 
testified  at  great  length  and  the  written  report  of  his  invosti- 
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gations  was  received  in  evidence.  The  report  covers  thirty 
pages  of  the  transcript  and  constitutes  a  comprehensive  re- 
view of  the  character  and  condition  of  the  various  soils  of 
the  irrigated  territory.  The  following  quotation  will  afford 
some  indication  of  the  nature  of  this  report:  "(17-21) 
badly  encrusted  all  around.  South  between  l-(  18-21)  and 
6  (18-22)  1  S.  W.  12  Sample  section  1  N.  E.  Cor.  7  Gov. 
map  good — ^Hanford  Sand.  South  of  this  to  Hanford  with 
exception  of  2  or  3  spots,  in  Fancher  Sandy  Loam.  Fancher 
Sandy  Loam — covers  a  considerable  area  near  the  center 
of  and  small  areas  throughout  the  Hanford  district.  This 
soil  contains  enough  clay  to  bind  the  soil  grains  and  if  cul- 
tivated in  a  wet  condition  often  bakes  and  forms  clods. 
In  much  of  this  area  the  water-table  is  kept  very  close  to 
the  surface  during  the  irrigating  season  and  certain  small 
areas  and  depressions  have  become  water  soaked  resulting 
in  drowning  out  of  crops  and  accumulation  of  alkali.  The 
soil  does  not  contain  much  alkali  but  over  irrigation,  especi- 
ally subirrigation  is,  however,  always  dangerous  as  the  solu- 
ble salts  become  concentrated  on  the  surface  and  become 
injurious  or  even  prohibitive  to  plant  growth.  This  has 
occurred  in  many  places  throughout  the  area."  Of  course, 
we  cannot  say  with  certainty,  but  we  think  it  probable  that 
the  report  and  testimony  of  this  witness  were  considered 
by  the  trial  court  of  great,  if  not  of  decisive,  importance. 

These  witnesses  were  met  by  expert  witnesses  on  the  part 
of  appellants,  who  gave  a  different  account  of  the  said 
territory  as  to  the  character  of  the  soil  and  other  conditions, 
and  who  expressed  the  opinion  that  the  land  had  not  been 
excessively  irrigated.  In  the  matter  of  experts,  therefore, 
there  was  a  sharp  conflict  and  the  not  unusual  antagonism. 
It  must  be  admitted,  however,  that  as  to  actual  knowledge  of 
the  care,  cultivation,  and  development  of  the  land  through 
a  long  period  of  years,  the  advantage  was  all  upon  the 
side  of  appellants.  Farmers  from  nearly  every  section  of 
the  said  irrigation  districts  testified  as  to  the  land  which 
they  knew  had  been  irrigated  by  the  respective  canals  of 
appellants.  Also,  their  superintendents,  ditch-tenders,  stock- 
hoMers  and  irrigators,  the  presidents  and  directors  of  the 
various  systems,  testified  from  their  observation,  rxperience, 
and  knowledge;  and,  if  credit  be  given  to  this  ma«!R  of  testi- 
mony, the  conclusion   would   almost  inevitably   follow,   not 
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only  that  appellants  used,  through  a  long  period  of  time, 
the  amount  of  water  which  they  claimed,  when  it  was  avail- 
able in  Kings  River,  but  that  they  irrigated  substantially 
the  said  number  of  acres,  to  wit,  one  hundred  and  thirty^ 
five  thousand;  and  that  said  water  was  applied  to  a  bene- 
ficial use  and  that  it  all  was  reasonably  necessary  for  irriga- 
tion and  the  other  purposes  to  which  it  was  devoted.  [2] 
It  is  true  that  the  credibility  of  these  various  witnesses 
was  to  be  determined  by  the  exercise  of  a  wise  discretion 
on  the  part  of  the  trial  judge,  and  it  is  not  for  us  to  say 
that  their  statements  should  have  been  accepted  at  their 
full  face  value,  but  it  is  at  least  apparent  that  this  class  of 
testimony  is  of  a  higher  quality  than  the  mere  opinion  of 
an  expert.  It  is  the  diflFerence  between  practice  and  theory, 
between  experience  and  mere  observation  or  examination. 
There  is  this,  also,  to  be  said,  that  it  is  not  at  all  probable 
that  a  number  of  farmers  would  use,  for  many  years,  for 
the  purpose  of  irrigation,  an  amount  of  water  that  would 
destroy  or  impair  the  value  of  their  land.  Of  course,  they 
would  not  willingly  do  so;  and  it  is  hard  to  believe  that, 
in  these  days  of  intelligent  and  scientifically  directed  agri- 
culture, these  men,  who  have  located  and  built  up  a  thriving 
community,  would  make  such  a  grievous  mistake  as  to  cause 
deliberately  their  lands  to  become  water-logged  and  depre- 
ciated for  all  the  purposes  of  husbandry.  The  very  fact 
that  they  used  for  so  many  years  a  certain  quantity  of 
water  is,  indeed,  very  persuasive  evidence  that  such  quan- 
tity was  actually  needed  for  such  purposes.  It  is  not  con- 
clusive evidence  of  that  fact,  but  it  is  a  circumstance  of 
impressive  significance.  The  evidence  having  shown,  there- 
fore, that  appellants  diverted  and  used  for  many  years  a 
larger  quantity  of  water  than  is  awarded  in  the  judgment, 
the  strong  probability  is  that  it  was  all  needed.  The  value 
of  such  use  as  evidence  of  the  need  for  the  water  is  appar- 
ent, and  we  may  add  that  it  is  so  recognized  by  the  supreme 
court  in  the  California  Pastoral  et  al.  Co.  case,  supra, 
wherein  it  is  said:  [3]  *'In  determining  how  much  of 
the  water  in  fact  used  had  been  reasonably  necessary  for 
the  purpose  for  which  it  was  used,  we  believe  that  a  court 
should  be  liberal  with  the  appropriator  to  the  extent,  at 
least,  that  it  should  not  deprive  him  of  any  portion  of  the 
amount  of  water  that  he  had  in  fact  used  for  the  period 
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necessary  to  gain  title  by  prescription  unless  it  is  clearly 
and  satisfactorily  made  to  appear  that  he  has  used  more 
than  was  reasonably  necessary.  The  presumption  would 
appear  to  be  in  his  favor,  for  ordinarily  one  would  not  take 
the  pains  to  use  upon  any  land  more  than  was  reasonably 
necessary  under  all  the  circumstances."  It  may  be  added 
that  the  thriving  orchards,  vineyards,  and  alfalfa  fields 
throughout  the  district  and  the  number  of  prosperous  farm- 
ers therein  argue  strongly  that  the  water  has  been  at  least 
beneficially  appropriated.  Again,  a  portion  of  the  waters- 
how  much  does  not  appear — ^has  been  used  for  stock,  which 
seems  to  have  been  overlooked  by  respondents,  and  in  esti- 
mating the  amount  of  water  that  must  be  diverted  at  the 
head  of  the  canals  to  irrigate  suitably  the  lands  of  appel* 
lants,  allowance  does  not  seem  to  have  been  made  by  the  ex- 
perts for  respondents  for  the  amount  which  must  be  con- 
sidered— ^varying  from  thirty  to  fifty  per  cent — ^for  seepage 
and  evaporation  before  the  water  reaches  the  land  to  be 
irrigated. 

These  things  have  been  mentioned,  not  for  the  purpose  of 
holding  that  the  testimony  of  the  experts  is  necessarily  in- 
sufficient to  support  said  finding,  but  to  emphasize  the  im- 
portance of  the  rulings  made  by  the  trial  court  in  reference 
to  these  witnesses.  We  may  take  the  instance  of  the  witness 
Twining  as  the  most  striking.  After  stating  that  he  had 
made  analyses  of  the  soils  of  this  territory  at  various  times 
and  the  last  **in  February  of  this  year,"  he  was  asked  this 
question:  **In  February  of  this  year,  and  will  you  describe 
in  a  general  way  just  what  you  did  in  making  those  soil 
surveys?"  A  general  objection  was  made  to  the  question 
and  also,  ''that  any  such  examination  made  at  that  time  of 
the  condition  of  the  soil  would  not  show  or  tend  to  show  the 
condition  of  the  soil  at  the  time  of  the  commencement  of  any 
of  these  actions,  and  it  does  not  prove  or  tend  to  prove  any 
issue  in  the  case."  This  examination  by  the  witness  was 
made  years  after  the  suits  were  brought,  and  before  his  re- 
port was  admitted  in  evidence  there  should  have  been  some 
showing  that  the  essential  conditions  had  not  materially 
changed.  Indeed,  it  is  a  fair  inference  from  the  report 
itself  that  there  had  been  an  important  change,  at  least  as 
to  the  presence  of  alkali  near  the  surface  of  the  ground, 
caused^  as  he  claimed,  by  excessive  irrigation.    Respondents 
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seek  to  justify  the  ruling  on  the  ground  that  both  sides 
offered  such  evidence  on  the  promise  that  it  would  be  shown 
that  the  conditions  remained  essentially  unchanged,  and  that 
appellants,  especially,  almost  at  the  outset  of  this  case,  de- 
clared: "We  will  connect  that  and  show  that  the  same 
conditions  existed  prior  to  the  suit  as  in  1909."  The  con- 
ditions, though,  to  which  appellants  referred,  related  to  the 
amount  of  water  actually  used,  the  number  of  acres  irri- 
gated and  the  kind  of  crops  produced.  In  fact,  the  witness 
Boland  was  not  permitted  to  testify  as  to  the  character  of 
crops  that  were  grown  and  produced  upon  the  land  and 
the  number  of  acres  of  those  crops  at  a  time  subsequent  to 
the  beginning  of  the  actions.  In  reply  to  the  question  of 
the  court:  "When  was  this?"  Appellants  stated:  "He  made 
an  examination  this  year  and  four  years  ago.  This  for  the 
purpose  of  showing  the  lands  are  irrigated  and  what  the 
water  is  used  for.  We  expect  to  connect  that  and  show  that 
the  same  character  of  crops  were  produced  before  the  com- 
mencement of  the  action."  The  court  replied:  "I  don't 
like  that,  because  that  simply  multiplies  the  evidence  almost 
indefinitely,  and  this  is  a  very  questionable  method  of  pro- 
cedure. Besides,  those  things  are  subject  to  constant  change 
anyway."  Furthermore,  in  response  to  a  statement  by  ap- 
pellants that  the  only  way  to  make  it  relevant  would  be  to 
show  that  the  conditions  had  not  changed,  the  court  said: 
"That  would  be  impossible.  I  am  solicitous  to  keep  out  any 
irrelevant  and  immaterial  testimony  because  it  occupies  so 
much  time."  When  a  motion  was  subsequently  made  by 
appellants  to  strike  out  the  testimony  of  respondents  relat- 
ing to  the  time  subsequent  to  the  beginning  of  the  action, 
the  court  stated  it  would  be  granted  if  appellants  would  con- 
sent to  having  all  such  testimony  stricken  out,  including 
their  own.  We  think  this  condition  should  not  have  been 
imposed. 

But  assuming  that  the  court  did  not  commit  prejudical 
error,  or  error  at  all,  in  overruling  said  objection  to  the 
testimony,  appellants  attempted  to  have  portions  of  Twin- 
ing's  said  report  stricken  out  on  the  ground,  apparently, 
that  they  constituted  mere  argument  and  hearsay.  The 
record  as  to  this  shows  the  following:  "Mr.  Famsworth: 
'If  the  court  please,  this  statement  of  the  witness,  in  addi- 
tion to  containing  a  tabulation  of  samples  and  the  depths 


Dec.  IDID.J         Stinson   Co.   v.   Lkmo(ire  Co.  255 


and  what  he  found  as  to  alkali,  contains,  I  notice  on  a  very 
cursory  examination,  many  statements  and  arguments  of 
this  witness,  and  I  desire  to  object  to  it  on  that  ground. 
We  didn't  see  this  thing  and  understand  from  counsel's 
statement  that  it  was  simply  a  tabulation  with  reference 
to  that  matter,  and  we  have  had  this — it  appears  from  a  cur- 
sory examination  in  the  two  or  three  minutes  recess.'  The 
Court:  *I  think  I  understand  you.  It  is  my  understanding 
that  it  contains  simply  was  he' —  Mr.  Sutherland  (inter- 
rupting) :  'It  was  expressly  identified  as  a  transcript  of  the 
witness'  notes.  Now,  the  notes  contain  statements  as  to 
the  character  of  the  soil,  whether  sandy  loam  or  whatever 
it  might  be,  and  that  is  included  as  a  very  proper  part 
of  the  report.'  The  Court:  'Well,  proceed  with  the  cross- 
examination.'  Mr.  Farnsworth:  'Sirt  I  was  going  to  say, 
we  haven't  had  a  chance  to  examine  that  thing,  and  we 
have  had  to  examine  it  under  a  disadvantage  under  those 
circumstances — ^that  we  haven't  had  a  chance  to  look  at  these 
different  matters  that  are  tabulated.'  Mr.  Sutherland: 
'You  can  look  at  them  one  by  one  as  you  examine  the  wit- 
ness.' Mr.  Farnsworth:  'Well,  there  are  eighty-one  of 
them,  you  state,  and  over  different  sections.  We  haven't 
had  a  chance  to  compare  them.'  The  Court:  'Well,  he  has 
testified  to  a  certain  number  of  them.  Proceed.'  "  It  is 
true  that  appellants  made  no  formal  motion  to  strike  out 
any  specific  portions  of  this  report,  nor  did  they  expressly 
&sk  the  court  for  time  to  examine  it,  but  the  court  precluded 
any  such  action  on  the  part  of  appellants  by  summarily 
ordering  them  to  proceed  with  the  cross-examination.  This 
was  a  matter  of  importance,  and  appellants  were  entitled 
to  greater  consideration  than  they  received.  It  was  proper, 
undoubtedly,  for  the  witness  to  refer  to  the  report  to  re- 
fresh his  memory  (Code  Civ.  Proc,  sec.  2047),  and  as  a  mere 
tabulation  of  his  analysis  of  the  various  samples  there  was 
no  valid  objection  to  its  admissibility,  but  it  contained  much 
extraneous  matter  that  should  have  been  excluded. 

An  attempt  was  made  also  by  appellants  to  prove  by 
one  of  their  expert  witnesses  that  Mr.  Twining  had  taken 
the  poorest  sections  of  the  irrigated  territory  from  which  to 
select  his  samples.  The  court  sustained  an  objection  to  this 
line  of  examination.  We  think  appellants  should  have  been 
allowed  to  make  the  showing  for  whatever  it  was  worth  as 
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affecting  the  weight  and  significance  of  the  deductions  to 
be  made  from  the  witness  Twining 's  examination  of  the 
character  of  the  soil. 

Some  other  rulings  of  the  court  are  subject  to  criticism, 
but  we  shall  pass  them  without  specific  mention. 

[4]  Whatever  mistakes  were  made  in  the  various  rulings 
of  the  court  might  be  regarded  as  without  prejudice  were  it 
not  that  the  evidence  seems  to  preponderate  so  strongly  in 
favor  of  the  right  of  appellants  to  a  larger  supply  of  water 
than  was  accorded  them,  and  that  the  nervous  condition  of 
the  trial  judge  was  apparently  so  impaired  as  to  make  it 
difiEicult  for  him  to  consider  with  due  care  and  patience  the 
contentions  and  evidence  of  appellants. 

This  latter  phase  of  the  subject  has  been  stated  by  one 
of  the  counsel  for  appellants  as  follows:  ''Now,  in  that  con- 
nection, we  think  we  were  not  given  a  fair  trial.  We  are 
satisfied  in  our  own  minds  that  is  fact.  Judge  Church  was 
the  trial  judge.  No  one  has  a  greater  admiration  for  Judge 
Church  than  myself.  ...  I  had  no  reason  to  believe  he  was 
in  the  slightest  degree  prejudiced  against  these  companies 
simply  because  they  appropriated  water  and  used  it  in 
Bangs  County.  I  didn't  think  that  would  affect  his  judg- 
ment and  I  don't  know  consciously  that  it  did,  but  I  do 
know  that  when  we  came  to  the  trial  of  this  case  we  were 
met,  with  the  very  first  witness  we  produced  on  the  stand 
with  an  antagonism  that  we  were  not  able  to  overcome. 
There  was  not  a  witness  we  produced  on  the  stand  but  that 
was  interrogated,  cross-examined,  and,  in  a  measure,  intimi- 
dated by  the  conduct  of  the  court.  Now,  I  don't  mean  that 
he  was  intentionally  prejudiced  or  that  he  was  taking  sides, 
but  there  must  have  been  some  unconscious  bias,  to  which 
we  are  all  more  or  less  subject  because  we  are  human,  that 
some  way  or  other  affected  Judge  Church  in  the  trial  of  this 
case,  because  I  say  that  the  record  shows  throughout  that 
we  did  not  get  an  impartial  trial."  The  zeal  of  counsel, 
as  often  happens  ''because  we  are  human,"  has  led  him  to 
overstate  the  case,  but  a  reading  of  the  record  shows  no  in- 
considerable cause  for  complaint. 

In  the  cross-examination  of  this  witness.  Twining,  at  one 
point  the  court  said:  "It  seems  to  me  that  any  further 
questions  of  this  nature  are  obviously  meant  for  mere  delay, 
and  I  don't  want  to  hear  any  more  of  them,  because  I  will 
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make  the  same  ruling' ';  again,  ^'If  there  are  a  lot  of  state- 
ments which  you  don't  know  anything  about,  ask  him,  but 
make  it  as  brief  as  possible  and  not  ask  him  a  thousand 
questions  when  one  or  two  would  be  suflScient";  further, 
''I  have  tried  to  conduct  this  case  with  some  degree  of 
expedition,  but  it  is  impossible  to  do  so." 

While  Louis  Hansen,  a  witness  for  appellants,  was  being 
cross-examined  the  following  occurred,  as  shown  by  the 
transcript:  "Q.  How  did  you  learn  the  section  lines-  of  that 
section?  A.  Why  there  is  a  road  on  17  and  18 —  The 
Court:  Strike  out  the  answer.  Do  you  know  what  the  ques- 
tion is!  Mr.  Hansen,  do  you  know  what  the  question  ist 
A.  No.  The  Court:  Read  the  question,  then.  (Question 
read.)  Mr.  Harris:  Section  17,  right  there.  (Showing  on 
the  map.)  A.  Yes,  sir;  I  see  something  on  that  map,  there 
was  no  road  opened  on  the  north  side —  The  Court:  Come 
back  and  take  your  seat,  then,  the  court  will  know  if  you 
are  answering  the  question  or  not."  Several  other  answers 
the  court  of  its  own  motion  struck  out,  and  after  the  wit- 
ness had  stated  that  he  knew  the  west  line  of  a  certain 
section,  the  record  shows  the  following:  **Q.  How  did  you 
know,  how  did  you  find  out?  A.  That  is  something  I  can't 
hardly  explain  to  you.  The  county  road  goes —  The 
Court:  Say  that  you  don't  know,  then.  A.  All  right  I 
will.  I  did  know,  in  fact,  though."  The  court  struck  out 
several  other  answers  of  this  witness  and  concluded  by  lec- 
turing all  the  witnesses  to  be  perfectly  frank  and  candid 
and  not  try  to  make  out  a  case  for  either  side.  When  John 
Rea,  a  witness  for  appellants,  was  on  the  stand,  he  was 
asked  ''if  there  was  anything  to  interfere  in  passing  along 
the  road  with  your  view  so  you  could  determine  with  your 
knowledge  of  the  land  how  much  of  the  land  was  actually 
irrigated  from  the  People's  Ditch!"  An  objection  was 
made  to  the  question  and  the  court  said:  ''I  will  confess 
frankly  to  you  that  I  don't  think  there  is  anything  of  value 
in  any  answer  or  question  of  that  kind."  In  sustaining  an 
objection  to  another  question  the  court,  among  other  things, 
said:  "We  can't  try  this  case  entirely  upon  hearsay  evi- 
dence. .  .  .  There  ought  to  be  a  fair,  candid  presentation  of 
the  matter  and  nothing  else,  by  a  fair,  candid  witness 
throughout,  so  that  the  court  might  finally,  in  determining 
these  matters,  determine  it  in  a  way  that  it  would,. in  some 
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sense,  do  justice  to  the  people  concerned,  all  of  them;  that 
is  the  only  interest  that  ought  to  be  had  by  anybody,  and 
it  is  the  only  interest  that  the  court  has — not  to  see  one 
party  get  an  advantage  of  some  other  party  by  hook  or  crook, 
or  something  of  that  kind,  but  to  have  a  fair  and  candid 
presentation  so  that  we  know  it  is  such  and  feel  that  it  is 
.  .  .  and  therefore  I  get  a  little  irritated  when  I  find  that 
people  are  willing  to  say,  or  anyone  is  willing  to  say  most 
anything.  I  don't  like  that  kind  of  testimony  at  all.  It  is 
not  that  kind  that  ought  to  come  into  courts."  In  an- 
other instance,  when  an  objection  was  made  by  respondents 
to  a  question  on  the  ground  that  it  called  for  a  conclusion 
the  court  said:  **That  is  a  case  with  nearly  every  question, 
with  nine  cases  out  of  ten  they  have  called  for  conclusion 
or  opinion."  Again,  when  another  witness  stated  that  he 
was  acquainted  with  the  location  of  the  canals,  the  court: 
**What  do  you  mean  by  that  speaking  acquaintance,  bow- 
ing acquaintance  t " 

To  another  witness  for  appellants  the  court  said:  "Don't 
be  trying  to  make  out  a  case."  At  another  point:  "Cer- 
tainly there  ought  to  be  some  method  of  shortening  the 
work.  It  is  so  tedious  that  we  can  hardly  keep  awake. 
There  is  not  enough  variety  to  keep  up  interest  here." 
There  was,  indeed,  some  excuse  for  the  impatience  of  the 
trial  judge.  It  does  seem  that  the  trial  was  unduly  pro- 
longed and  it  was  no  doubt  true,  as  the  court  said:  "Well, 
I  guess  we  are  having  our  nerves  tried  a  little  too  much  by 
the  strain  of  the  continuous  hearing  of  this  case.  I  find  my 
own  nerves,  I  have  to  confess,  are  considerably  tried,  and 
I  don't  know  but  what  I  have  to  apologize  to  you,  all  o£ 
you. ' ' 

But  it  must  be  said  that  great  interests  were  involved,  and 
it  is  not  surprising  that  counsel  were  alert  and  anxious  to 
present  every  consideration  that  they  deemed  important. 
It  may  be  added  that  they  seem  to  have  been  extremely 
courteous  throughout  to  the  trial  judge,  and  they  hardly 
deserved  the  reprimand  that  was  frequently  administered. 
While  said  remarks  of  the  court  are  not  to  be  deemed  bo 
serious  as  if  the  cause  had  been  tried  before  a  jury,  and 
while  some  of  them  were  undoubtedly  of  a  jocular  nature, 
and  all  were  well  intended,  the  natural  effect  upon  the  wit- 
nesses for  appellants  of  the  frequent  interruptions  and  leo 
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tures  would  be4o  interfere  with  and  prevent  a  candid  and 
complete  statement  of  the  knowledge  of  the  witness  concern- 
ing the  subject  matter  of  his  testimony. 

The  appropriate  attitude  of  the  trial  judge  is,  of  course, 
a  matter  of  general  knowledge,  and  it  requires  no  extended 
consideration.  We  may  cite,  however,  in  this  connection, 
Perhins  y.  Perkins,  29  Cal.  App.  68,  [154  Pac.  483],  and 
Pmtt  V.  Pratt,  141  Cal.  247,  [74  Pac.  742].  In  the  former 
it  was  held  that  the  court  placed  an  improper  restriction 
upon  the  plaintiff  in  the  conduct  of  her  case.  It  was  said: 
'*We  think  that  the  attitude  of  the  trial  judge  in  restricting 
counsel  in  his  examination  of  the  plaintiff  as  to  the  matter 
adverted  to  was  error  of  a  prejudicial  kind.  The  case  of 
Prait  V.  Pratt,  141  Cal.  247,  [74  Pac.  742],  is  in  point.'' 
In  this  latter  case  the  trial  judge  virtually  threatened  to 
prejudice  the  testimony  of  the  defendant  as  a  witness  and 
intimated  that  unless  the  daughter  was  withdrawn  as  a  wit- 
ness, he  would  regard  **the  fact  of  her  having  contradicted 
the  mother  in  the  father's  interest  as  a  matter  seriously 
discrediting  the  latter 's  testimony."  It  was  held  that 
this  was  a  prejudicial  irregularity  preventing  a  fair  trial 
to  the  defendant.  This  case  is  not  so  flagrant,  but  the 
strictures  were  so  severe  as  to  discourage  a  full  presentation 
of  the  evidence.  The  trial  judge,  learned  and  incorruptible 
as  he  is,  failed  to  maintain  his  usual  judicial  poise,  and 
this  fact  being  considered  in  connection  with  the  other  cir- 
cumstances to  which  attention  has  been  directed,  it  seems 
that  the  interests  of  justice  demand  a  new  trial. 

The  judgment  and  order  in  each  case  are  reversed. 

Ellison,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred, 

A  petition  to  have  the  causes  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  19,  1920. 

All  the  Justices  concurred. 
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[Civ.  No.  3139.    First  Appellate  District,  Division  Two.— Deeember  24, 

1919.] 

STELLA  MATIASICK,  a  Minor,  etc.,  Appellant,  ▼.  PA- 
CIFIC ELECTRIC  RAILWAY  COMPANY  (a  Corpo- 
ration), Respondent. 

[1]  Nbw  Trial  —  Gbounds  of  Motion  —  Abuse  op  DiscRvnoN  —  In- 
suFFiciENCT  OF  BRIEFS. — ^Whero  the  notice  of  motion  for  new  trial 
specifies  all  the  grounds  permitted  bj  the  code,  and  the  motion, 
which  is  granted,  is  made  on  all  the  grounds  stated  in  the  notice 
of  motion  and  npon  the  files  and  minutes  of  the  court,  but  the 
brief  of  the  appellant  is  based  whollj  upon  the  claimed  sufficiency 
of  the  evidence  to  justify  the  verdict,  the  appellate  court  cannot 
determine  that  the  trial  court  abused  its  discretion  in  granting  a 
new  triaL 

[2]  Id. — Qrantino  of  Motion  —  Grounds  —  Presumptions. — On  such 
appeal  it  must  be  presumed  the  motion  for  new  trial  was  granted 
on  the  groviDd  of  errors  of  law,  or  of  newly  discovered  evidence, 
or  of  at'ci dental  surprise,  or  upon  some  other  ground,  the  disregard 
of  which  by  the  trial  Judge  would  have  resulted  in  a  miscarriage 
of  justice. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles  County  granting  a  new  trial.  Charles  Monroe,  Judge. 
AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  tiie  oonrt 

R.  L.  Lightfoot  and  Lee  Utley  for  Appellant. 

Frank  Earr,  R.  C.  Oortner  and  E.  E.  Morris  for  Respond- 
ent. 

BRITTAIN,  J. — Stella  Matiasick,  a  minor,  who  sued  by 
her  guardian  ad  Utem,  appeals  from  an  order  granting  a  new 
trial  in  a  ease  in  which  the  jury  rendered  a  verdict  for  four 
thousand  dollars  against  the  Pacific  Electric  Railway  Com- 
pany as  damages  for  the  death  of  her  father. 

The  appellant's  father  was  riding  in  a  buggy  driven  b^ 
another  man.  The  buggy  approached  the  railroad  tracks  of 
the  defendant  corporation  at  the  rate  of  about  four  miles  an 
hour,  in  the  afternoon  of  December  17,  1916.  The  motorman 
in  charge  of  the  car  of  the  defendant  first  saw  th^  buggy 
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when  it  was  about  fifteen  feet  from  the  railway  tracks.  He 
was  then  about  two  hundred  feet  from  the  crossing.  He 
could  see  the  buggy  was  approaching  the  track  very  slowly 
and  that  the  men  were  paying  no  attention  to  the  approach- 
ing car.  He  blew  his  whistle  several  times,  but  they  paid  no 
attention  to  it.  He  did  not  sound  his  bell.  After  he  had 
blown  the  whistle  he  put  on  the  emergency  brake.  He  was 
"somewhere  around  two  hundred  feet  from  the  crossing" 
and  was  traveling  at  about  twenty-five  miles  an  hour.  He 
applied  all  the  brakes  available  and  was  slowing  down  for 
the  crossing  and  was  ''aiming  to  hit  the  crossing  at  about 
twenty  miles  an  hour."  He  thought  that  he  reduced  the 
speed  of  the  car  to  less  than  twenty  miles  an  hour,  and  that 
when  he  struck  the  buggy  he  was  going  about  eight  miles  an 
hour.  There  was  some  evidence  in  regard  to  the  space  re- 
quired to  stop  the  car  when  running  at  various  rates  of 
speed.  The  defendant  denied  the  negligence  alleged  in  the 
complaint,  and  affirmatively  pleaded  that  the  accident  was 
caused  by  the  failure  of  the  appellant's  father  and  the  driver 
of  the  buggy  to  exercise  ordinary  care,  caution,  and  pru- 
dence in  the  premises,  and  in  separate  affirmative  defenses 
upon  these  alleged  facts  charged  both  direct  and  contributory 
negligence,  and  that  the  proximate  cause  of  the  collision  was 
the  action  of  the  two  men  in  the  buggy.  At  the  dose  of  the 
trial  an  amended  and  supplemental  complaint  was  filed  set- 
ting up  facts  under  which  it  is  claimed  the  **last  clear 
chance"  rule  should  have  been  applied.  There  is  not  incor- 
I)orated  in  the  transcript  any  copy  of  the  instructions  given 
to  the  jury.  The  notice  of  motion  for  new  trial  specified  all 
the  grounds  permitted  by  the  code.  The  record  shows  that 
the  motion  was  made  on  all  the  grounds  stated  in  the  notice 
and  upon  the  files  and  minutes  of  the  court,  and  that  it  was 
granted. 

[1]  The  brief  of  the  appellant  is  based  wholly  upon  the 
claimed  sufficiency  of  the  evidence  to  justify  the  verdict.  So 
far  as  the  record  shows  the  motion  may  have  been  granted 
upon  any  of  the  other  grounds  on  which  it  was  made.  [2] 
In  view  of  the  rule  that  all  presumptions  are  in  favor  of  the 
action  of  the  superior  court  and  against  the  abuse  of  discre- 
tion vested  in  that  court,  and  in  the  absence  of  a  contrnry 
showing,  on  appeal  it  must   be  presumed  the  motion   was 
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granted  on  the  ground  of  errors  in  law,  or  of  newly  dis- 
covered evidence,  or  of  accident  or  surprise,  or  upon  somo 
other  ground,  the  disregard  of  which  by  the  superior  court 
would  have  resulted  in  a  miscarriage  of  justice.  It  is  not  to 
be  presumed  that  the  trial  judge  violated  the  provisions  of 
the  constitution.  (Const.,  art.  VI,  sec.  4^4.)  It  cannot  be 
determined  upon  the  showing  in  this  case  that  the  court 
abused  its  discretion  in  granting  a  new  trial.  {Moore  v. 
Thompson,  138  Cal.  23,  [70  Pac.  930] ;  Byrne  v.  Reed,  75 
Cal.  277,  [17  Pac.  201] ;  Eeintz  v.  Cooper,  104  Cal.  668,  [38 
Pac.  511];  Hitchcock  v.  McElrath,  69  Cal.  635,  [11  Pac 
487];  McAvloA^  v.  Truckee  Ice  Co.,  79  Cal.  50,  [21  Pac. 
434].) 
The  order  appealed  from  is  a£Srmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 


[Civ.  No.  8137.    First  Appellate  Dirtrict,  Division  Two.— December  24, 

1»19.] 

DARIO  L.  QHIO,  Respondent,  v.  JOHN  0.  CLINE,  Sheriff, 

etc..  Appellant 

[1]  Claim  and  Deuvebt  —  Bepbesentations  as  to  Ownebship  op 
Pbopebtt — Beuance  upon  by  Cbeditobs — ESbtoppel. — ^Where  a 
son,  the  owner  of  eertain  property,  represents  that  his  father  is 
the  actual  owner  thereof,  these  statements  being  made  for  tne 
purpose  of  obtaining  credit  and  extension  of  time  upon  the  in- 
debtedness of  the  father,  but  neither  such  credit  nor  extension  of 
time  is  obtained  by  reason  of  such  statements,  and  such  statements 
are  not  made  with  the  intention  of  inducing  the  creditors  of  his 
father  to  levy  attachments  on  the  property,  and  such  creditors, 
though  having  the  means  of  knowledge  thereof,  make  no  inquiry  or 
effort  to  determine  the  matter  of  ownership,  such  son  will  not  be 
estopped  from  claiming  the  property  and  damages  for  its  detention. 

(2]  Id. — Rental  Value — Measube  op  Damages. — In  the  absence  of 
any  other  showing,  rental  value  of  property  is  the  measure  of 
damages  for  its  wrongful  detention. 


1.  Value  of  use  as  measure  of  damages  recoverable  by  successful 
party  in  replevin,  notes,  Ann.  Oas.  1914A,  378;  Ann.  Cas.  1917B,  1068. 

Damages  recoverable  for  wrongful  levy  of  attachment,  note, 
Ann.  Caa.  1915B,  1219. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

WnL  Tomsky  for  Appellant 

C.  W.  Pendleton  and  Carter  &  Torchia  for  Respondent 

NOURSE,  J. — ^This  is  an  appeal  from  a  judgment  against 
the  defendant,  the  sheriff  of  Los  Angeles  County,  in  an 
action  of  claim  and  delivery  for  the  recovery  of  a  fishing 
boat  and  equipment,  held  by  the  sheriff  under  a  writ  of  at- 
tachment. 

The  facts  are  that  the  boat,  which  was  built  and  equipped 
at  Sausalito,  was  sailed  to  San  Pedro  harbor  by  the  father 
of  plaintiff,  where  it  was  used  for  fishing  purposes,  partly  by 
the  father,  but  chiefly  by  the  plaintiff.  The  father  was  in- 
debted to  three  different  persons  who  each  assigned  their 
claims  to  Rauer's  Law  &  Collection  Company,  a  corporation, 
for  collection.  This  company  commenced  three  separate 
actions  in  the  superior  court  of  Los  Angeles  County  against 
both  father  and  son.  Three  separate  writs  of  attachment 
were  issued,  and  the  sheriff,  acting  under  the  instructions  of 
the  company,  attached  and  took  into  his  possession  the  boat 
with  its  equipment.  A  third  party  claim  was  filed  by  the 
son,  who,  some  eight  months  thereafter,  commenced  this 
action.  In  the  attachment  suits  referred  to  judgment  went 
against  the  father,  but  the  son  obtained  a  judgment  of  non- 
suit in  his  favor  in  each  case.  In  this  proceeding  judgment 
was  rendered  in  favor  of  plaintiff  for  the  return  of  the  prop- 
erty attached  or  its  value,  which  was  fixed  at  two  thousand 
dollars,  and  for  damages  for  the  detention  and  deterioration, 
fixed  at  $884.  It  was  found  that  all  the  property  had  been 
delivered  to  the  plaintiff  immediately  after  the  action  was 
commenced  except  one  dragnet,  the  value  of  which  was  found 
to  be  ninety  dollars,  and  judgment  was  given  for  this  amount 
in  addition  to  the  two  thousand  dollars  found  to  be  the  total 
value  of  all  the  property  taken. 

By  way  of  defense  the  sheriff  relied  upon  the  estoppel  of 
plaintiff  to  claim  the  property  and  daraaj^es  arising  out  of 
his  statements,  made  to  the  assignors  of  the  attaching  credi- 
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tor,  that  the  father  was  the  actual  owner  of  the  boat.  The 
trial  court  found  that  these  statements  had  been  made  for 
the  purpose  of  obtaining  credit  and  extension  of  time  upon 
the  indebtedness  of  the  father,  but  that  neither  such  credit 
nor  extension  of  time  was  obtained  by  reason  of  the  state- 
ments. It  also  found  that  they  had  been  communicated  to 
the  attaching  creditor,  that  it  relied  upon  them  when  the  in- 
structions were  given  to  the  sheriff  to  levy  the  attachments, 
but  that  such  statements  were  not  made  by  plaintiff  with  the 
intention  of  inducing  the  defendant  or  the  attaching  creditor 
to  levy  the  attachments  on  the  property. 

On  this  appeal  appellant  assigns  as  error  the  conclusion  of 
the  trial  court  that  the  respondent  was  not  estopped  to  claim 
ownership  of  the  property  or  damages  for  its  detention  by 
reason  of  these  misstatements.  Two  decisions  of  the  supreme 
court  of  this  state  are  cited  by  appellant  in  support  of  his 
position  upon  the  defense  of  estoppel.  The  first,  Mitchell 
V.  Reed,  9  Cal.  204,  [70  Am.  Dec.  647],  was  an  action  against 
a  constable  for  the  loss  of  a  stock  of  liquors  sold  by  him 
under  a  writ  of  attachment.  The  plaintiff  Mitchell  was  a 
merchant  engaged  in  the  sale  of  groceries  and  liquors.  He 
was  also  a  Son  of  Temperance,  and  for  that  reason  had  re- 
peatedly denied  that  he  dealt  in  liquors,  stating  that  the 
stock  in  his  store  was  the  property  of  his  clerk,  who  sold  them 
on  his  own  account.  These  declarations  coming  to  the  atten- 
tion of  a  creditor  of  the  clerk,  he  sued  out  an  attachment  and 
had  the  liquors  attached  and  sold  as  the  property  of  the 
clerk.  Mitchell  obtained  judgment  against  the  constable  in 
the  court  below,  which  was  reversed  by  the  supreme  court 
upon  the  ground  that  the  intention  with  which  the  declara- 
tion was  made  was  not  material,  but  that  if  the  declarations 
had  been  acted  upon  by  another  to  his  detriment,  the  party 
guilty  of  the  misrepresentation  was  thereafter  estopped  to 
unsay  what  he  had  before  said.  Though  this  case  has  not 
been  directly  reversed  or  modified  by  the  supreme  court, 
there  can  be  no  doubt  that  it  is  contrary  to  the  great  weight 
of  authority  upon  the  doctrine  of  estoppel.  Subdivision  3, 
Section  1962,  of  the  Code  of  Civil  Procedure,  in  enumerating 
the  presumptions  which  are  deemed  conclusive,  provides: 
**  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omis- 
sion, intentionally  and  deliberately  led  another  to  believj*  a 
particular  thing  true,  and  to  act  upon  such  belief,  he  cannot, 
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in  any  litigation  arising  out  of  such  declaration,  act,  or  omis- 
sion, be  permitted  to  falsify  it."  Though  this  was  not  in- 
tended to  be  a  statement  of  the  doctrine  of  estoppel,  it  does 
in  many  respects  follow  the  rule  which  is  supported  by  the 
great  weight  of  authority  as  to  the  elements  of  that  defense. 

Thus,  in  Bamhart  v.  Fulkerth,  90  Cal.  157,  [27  Pac.  71], 
an  action  for  replevin  and  damages  for  an  unlawful  attach- 
ment brought  on  behalf  of  the  true  owner  of  the  property, 
the  supreme  court  held  that  the  plaintiff  was  estopped  from 
claiming  the  property  because  of  his  misrepresentations  as  to 
ownership,  made  to  the  sheriff  immediately  prior  to  the  levy 
of  the  attachment.  In  that  case  it  appeared  that  the  plain- 
tiff, knowing  that  an  action  had  been  instituted  and  that  the 
sheriff  was  about  to  levy  an  attachment  upon  the  property, 
stated  that  the  property  belonged  to  the  defendant  in  the 
attachment  suit  and  that  he,  the  plaintiff,  held  a  chattel 
mortgage  on  it.  Acting  upon  these  representations,  and 
without  further  inquiry,  the  sheriff  levied  the  attachment. 
Thus,  by  his  own  declaration,  the  plaintiff  ''intentionally 
and  deliberately  led  another  to  believe  a  particular  thing 
true,  and  to  act  upon  such  belief,"  and  the  case  came  clearly 
within  the  provisions  of  section  1962. 

The  elements  present  in  the  Barnhart  case  are  not  found 
here.  [1]  The  misrepresentations  as  to  ownership  were 
made  by  respondent  for  the  purpose  of  obtaining  credit  and 
extension  of  time  upon  the  indebtedness  of  his  father.  The 
court  found  that  neither  the  credit  nor  extension  of  time 
were  obtained  by  reason  of  the  misrepresentations  alone. 
Respondent  had  no  knowledge  of  a  contemplated  suit  against* 
his  father  or  of  an  attachment  against  the  property.  These 
suits  were  all  instituted  long  after  the  false  representations 
were  made.  Thus,  though  the  representations  were  falsely 
made  for  the  purpose  of  working  a  fraud,  the  object  was  not 
obtained;  and,  though  the  attaching  creditor  relied  upon 
these  misrepresentations  when  it  instructed  the  sheriff  to  at- 
tach the  property,  it  did  so  at  its  peril,  because  it  was  at  all 
times  able  to  make  inquiry  as  to  the  fact  of  ownership  and 
to  ascertain  the  truth  of  the  statements,  but  it  made  no  effort 
to  do  so.  In  the  Barnhart  case  the  sheriff  himself  was  at 
the  time  making  investigation  as  to  the  ownership  of  the 
property  and  was  justified  in  relying  upon  the  statements 
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then  made  to  him  by  Barnhart  with  the  knowledge  that  on 
the  basis  of  such  statements  the  property  would  be  immedi- 
ately attached.  In  the  Mitchell  case  the  misstatements  had 
been  frequently  made,  were  intended  to  be  general,  and  thus 
became  matters  of  common  knowledge. 

The  trial  court  having  found  that  the  objects  for  which  the 
false  representations  were  made  were  not  obtained,  and  that 
they  were  not  made  for  the  purpose  of  inducing  the  attaching" 
creditor  to  levy  the  attachment,  and  that  the  attaching  credi- 
tor made  no  other  inquiry  or  eflfort  to  determine  the  matter 
of  ownership,  having  the  means  of  knowledge  thereof,  its  con- 
clusion that  respondent  was  not  estopped  from  claiming  the 
property  correctly  followed. 

[2]  As  to  the  matter  of  damages  for  the  wrongful  deten- 
tion, the  testimony  was  confined  to  the  rental  value  of  the 
property.  Though  the  respondent  testified  that  he  knew 
nothing  about  the  rental  value  "because  all  of  the  boats  go 
on  shares,*'  there  was  some  testimony  which  tended  to  sup- 
port the  finding  of  the  court  that  the  rental  value  of  the 
property  taken  was  ninety  dollars  a  month.  The  defendant 
offered  no  evidence  on  this  branch  of  the  case.  Rental  value 
is  the  measure  of  damages  in  replevin  in  the  absence  of  any 
other  showing,  {flicker  v.  Hagerty,  37  Cal.  App.  789,  [174 
Pac.  908].) 

The  judgment  is  aflSrmed. 

Langdon,  P,  J.,  and  Brittain,  J.,  concurred* 


[GlT.  No.  3136.    Fint  Appellate  Distriet,  Division  Two.— Deeember  M, 

1919.] 

C.  A.  TUNMORE,  Respondent,  v.  A.  L.  MoLEISH,  Appel- 
lant. 

[1]  New  Teuls — Action  roB  Damages  roB  Peesonal  Injxjeies — 
Taking  Evidence  Out  of  Coxjbt — Iereqularitt  of  Jury. — In  an 
action  for  damages  for  personal  injuries  suffered  hj  the  plaintiff 
by  reason  of  a  collision  between  a  motorcycle  on  which  he  was 
riding  and  an  automobile  being  driven  by  the  defendant,  the 
examination  by  certain  of  the  jurors  during  a  recess  of  the  court, 
and  prior  to  its  introduction  in  evidence,  of  the  motorcycle  upon 
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which  the  plaintiff  was  riding  at  the  time  of  the  accident,  and 
their  discussion  as  to  whether  it  would  have  been  possible  for  the 
wife  of  the  plaintiff  to  have  seen  the  speedometer  from  where  she 
was  sitting  on  the  rear  seat  at  the  time  of  the  accident,  no  evi- 
dence haviiig  been  introduced  upon  the  question  of  the  position  of 
fhe  speedometer  prior  to  the  collision,  constituted  an  irregularity 
of  the  juiy  justifying  the  trial  court  in  granting  a  motion  for  a 
new  trial. 

[2]  Id. — Matoualitt  or  Ihbsgulaiutt — ^Discretion  of  Tbial  Couet. — 
While  a  mere  irregularity  which  does  not  affect  the  substantial 
rights  of  the  other  party  or  prevent  him  from  having  a  fair  trial 
does  not  justify  the  granting  of  a  new  trial,  the  question  as  to 
whether  the  action  of  the  jury  under  all  the  circumstances  ma- 
terially affected  the  substantial  rights  of  such  party  and  prevented 
him  from  having  a  fair  trial  is  peculiarly  one  that  is  addressed  to 
the  discretion  of  the  trial  court. 

[3]    lb. — COKVUOTING    AjTFIDAVITB — DXTEBMINATION    OF    TbIAL    GoUBT — 

Appeal. — Where  the  affidavits  and  counter-affidavits  introduced  in 
connection  with  a  motion  for  a  new  trial  are  conflicting,  the  de- 
termination of  the  trial  court  of  matters  alleged  therein  is  con- 
elusive  on  the  appellate  court. 

14]  Id. — Obdeb  Gbanting — Geounds — ^Appeal. — If  there  is  a  reason- 
able or  fairly  debatable  justification  for  the  action  of  the  trial 
court  in  granting  a  new  trial  upon  any  ground  stated  in  the  motion 
and  not  expressly  excluded  l^  the  order,  such  action  vrill  be  sus- 
tained. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  granting  a  motion  for  a  new  trial.  Paul  J. 
McCormick,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haas  &  Dunnigan  for  Appellant. 

Oscar  E.  Winbum,  Charles  Winbum  and  Ray  Howard  for 
Bespondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  an  order  grant- 
ing a  motion  for  a  new  trial.  The  action  was  one  for  per- 
sonal injuries  suffered  by  the  plaintiff  by  reason  of  a  collision 
between  a  motorcycle,  on  which  the  plaintiff  was  riding,  and 
an  automobile  being  driven  by  the  defendant.  The  verdict  of 
the  jury  was  for  the  defendant.  A  motion  for  a  new  trial 
was  made  upon  six  grounds.    The  order  granting  the  motion 
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was  upon  four  grounds.  X^]  The  first  of  these  grounds  is 
stated  to  be:  ** Irregularity  of  jurors  in  examining  motorcycle 
out  of  court.*'  The  facts  in  relation  to  this  incident,  as  th'^y 
appear  from  the  affidavit  of  Nora  Tunmore,  the  wife  of  tlie 
plaintiff,  and  a  witness  in  the  case,  are  that  during  a  recess 
of  the  court  and  before  the  introduction  in  evidence  of  the 
motorcycle  upon  which  the  plaintiff  was  riding  at  the  time 
of  the  accident,  two  jurymen  carefully  examined  the  motor- 
cycle, and  its  various  parts,  and  in  discussing  the  said  motor- 
cycle at  the  time  of  this  examination,  one  of  said  jurymen 
stated  to  the  other  that  it  was  impossible  for  the  plaintiff's 
wife  to  have  seen  the  speedometer  from  where  she  was  sit- 
ting on  the  rear  seat  at  the  time  of  the  accident.  It  also 
appears  from  the  afSdavits  of  this  witness  and  of  the  plain- 
tiff that  at  the  time  the  motorcycle  was  examined  by  the 
said  jurymen  the  speedometer  was  not  in  the  same  position 
that  it  had  occupied  at  the  time  of  the  accident — ^but  that 
it  had  become  loosened  and  had  slipped  out  of  position  by 
reason  of  the  force  of  the  impact  of  the  automobile  and  the 
motorcycle  at  the  time  of  the  accident.  It  appears  from  the 
affidavit  of  one  of  the  attorneys  for  the  plaintiff  and  from 
an  examination  of  the  record  that  no  evidence  was  introduced 
upon  the  question  of  the  position  of  the  speedometer  prior 
to  the  time  of  the  collision.  In  examining  the  motorcycle 
during  a  recess  of  court  for  the  purpose  of  ascertaining 
whether  or  not  the  plaintiff's  wife  could  have  seen  the  spocd- 
ometer  from  where  she  was  sitting,  the  jury  was  not  cnly 
taking  evidence  out  of  court  without  the  knowledge  of  the 
parties,  but  was  taking  evidence  along  new  lines  wliioh  the 
plaintiff  had  no  opportunity  to  explain  or  refute.  It  is  said 
in  the  case  of  Biggins  v.  Los  Angeles  Oas  &  Electric  Co», 
159  Cal.  651,  [34  L.  R.  A.  (N.  S.)  717,  115  Pac.  313]  :  **It  U 
a  fundamental  rule  that  all  evidence  shall  be  taken  in  opjn 
court  and  that  each  party  to  a  controversy  shall  have  knowl- 
edge of,  and  thus  be  enabled  to  meet  and  answer,  any  evi- 
dence brought  against  him.  It  is  this  fundamental  rule 
that  is  to  govern  the  use  of  such  exhibits  by  the  jury.  They 
may  use  the  evidence  according  to  its  nature  to  aid  them  in 
weighing  the  evidence  which  has  been  given  and  in  reaching 
a  conclusion  upon  a  controverted  matter.  They  may  carry 
out  experiments  within  the  lines  of  offered  evidence,  but  if 
their  experiments  shall  invade  new  fields  and  they  shall  be 
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influenced  in  their  verdict  by  discoveries  from  such  experi- 
ments which  will  DOt  fall  fairly  within  the  scope  and  pur- 
view of  the  evidence,  then  manifestly  the  jury  has  been  itself 
taking  evidence  without  the  knowledge  of  either  party,  evi- 
dence which  it  is  not  possible  for  the  party  injured  to  meet, 
answer  or  explain."  A  very  learned  discussion  of  this  ques- 
tion appears  in  said  last  cited  case,  and  the  reasoning  therein, 
we  think,  clearly  brings  the  present  case  within  the  inhibition 
of  the  rule.  Also,  in  the  present  case,  there  is  the  added 
irregularity  that  the  exhibit  was  examined  out  of  court  and 
before  it  had  been  introduced  in  evidence.  It  is  improper 
for  a  jury  to  receive  any  evidence  out  of  court.  {Rodgers 
V.  Central  Pac,  R.  R.  Co.,  67  Cal.  607,  [8  Pac.  377].) 

[2]  While  it  is  true,  of  course,  as  contended  by  counsel 
for  the  respondent,  that  a  mere  irregularity  which  does  not 
aflfect  the  substantial  rights  of  the  other  party  or  prevent 
him  from  having  a  fair  trial  does  not  justify  the  granting 
of  a  new  trial,  the  qucption  as  to  whether  the  action  of  the 
jury  under  all  the  circumstances  materially  affected  plain- 
tiff's substantial  rights  and  prevented  him  from  having  a 
fair  trial  was  peculiarly  one  that  was  addressed  to  the  discre- 
tion of  the  trial  court.  As  was  stated  in  the  case  of  Piercy 
V.  Piercy,  149  Cal.  166,  [86  Pac.  507],  the  trial  court  having 
heard  and  seen  the  witnesses  on  the  trial,  and  having  knowl- 
edge as  to  those '  circumstances  of  a  case  which  cannot  be 
reproduced  in  the  printed  record,  is  in  a  better  position 
than  is  the  appellate  court  to  determine  as  to  the  effect  of 
the  irregularity  upon  the  result  of  the  trial. 

The  respondent  argues  that  the  ai&davits  of  the  jurors  may 
not  be  considered  by  the  court  upon  such  an  irregularity  in 
their  conduct.  A  discussion  of  that  question  becomes  un- 
necessary here.  We  have  stated  the  facts  as  they  appear  in 
the  affidavits  of  the  plaintiff  and  his  wife  without  regard  to 
affidavits  of  any  of  the  jurors. 

[8]  The  argument  of  the  respondent  based  upon  the  alle- 
gations of  the  counter-affidavits  cannot  be  urged  here,  because 
the  determination  of  the  court  upon  conflicting  affidavits  of 
matters  alleged  in  said  affidavits  is  conclusive  here.  (Bar- 
reii  v.  Oraham,  19  Cal.  635;  Love  v.  Watts,  1  Cal.  Unrep. 
24;  Diller  v.  Northern  Cal.  Power  Co.,  162  Cal.  532,  [Ann. 
Cas.  1913D,  908,  123  Pac.  359].)  Whether  the  conduct  of 
the  attorney  for  the  plaintiff  constituted  a  waiver  of  this 
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irregularity  is  a  question  dependent  upon  conflicting  allega- 
tions appearing  in  the  affidavits  and  counter-affidavits,  and 
the  determination  of  the  trial  court  upon  this  matter  will, 
therefore,  not  be  disturbed. 

[4]  It  has  been  repeatedly  held  that  the  action  of  the 
trial  court  in  granting  a  new  trial  will  not  be  disturbed  upon 
appeal  if  there  is  a  reasonable  or  fairly  debatable  justifica- 
tion for  its  action.  {Harrison  v.  Sutter  Street  Ry.  Co.,  116 
Cal.  156,  [47  Pac.  1019].)  If  the  order  granting  a  new  trial 
can  be  sustained  upon  any  ground  stated  in  the  motion  and 
not  expressly  excluded  by  the  order,  it  will  be  sustained. 
(Gordon  v.  Roberts,  162  Cal.  506,  [123  Pac.  288];  CaJiUl 
V.  E.  B.  dk  A.  L.  Stone  Co.,  167  Cal.  126,  [138  Pac.  712].) 
It,  therefore,  becomes  unnecessary  for  us  to  discuss  the  other 
grounds  upon  which  the  order  was  based. 

The  order  appealed  from  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 


[CSy.  No.  8058.    FIrat  Appellate  District,  DiTiflion  One. — ^December  24, 

1919.] 

MARIN  MUNICIPAL  WATER  DISTRICT,  a  Public  Cor- 
poration.  Appellant,  v.  MARIN  WATER  &  POWER 
COMPANY  (a  Corporation),  et  al..  Respondents. 

[1]  Municipal  Watee  Distbiot — Eminent  Domain  —  Valuations  — 
Submission  to  Bailroad  Commission  —  Findings  Subject  to 
Changs. — ^Where,  under  proceedings  in  eminent  domain  instituted 
by  a  municipal  water  district  against  a  public  utility  company,  the 
report  of  the  Bailroad  Commission,  made  in  proceedings  had  pursuant 
to  a  petition  filed  in  accordance  with  section  47  of  the  Public 
Utilities  Act,  contained  a  reservation  that  the  value  fixed  for  the 
'Miscellaneous  equipment"  was  "subject  to  change  at  time  of  pur- 
ehase/'  and  the  corporation  owner  made  no  objection  thereto,  either 
by  seeking  a  review  of  the  finding  by  the  supreme  court,  or  by 
objecting  to  the  matter  being  considered  by  the  court  in  the  eon- 
demnation  proceeding,  it  is  bound  by  the  report. 

[2]  Id. — Supplemental  Beport — Failure  to  have  Beviewed — ^Finautt 
07. — ^Where  such  municipal  water  district  did  not  take  any  steps  to 
have  the  supplemental  report  of  the  com  mission  aa  to  the  value  of 
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sneh  equipment  reviewed  by  the  supreme  eourt  within  the  time  pre- 
scribed by  section  67  of  the  Public  Utilities  Act,  the  order  of  the 
commission  became  finaL 
13]  Id. — Submission  to  Abbitbation — ^Lubilitt  tob  ObNSEQUENCES. — 
Such  municipal  water  district,  having  submitted  the  matter  of  valu- 
ation to  the  Railroad  Commission  for  final  arbitration,  pursuant  to 
the  provisions  of  section  47  of  the  Public  Utilities  Act,  and  such 
valuation  having  been  made,  may  not  escape  the  legitimate  conse- 
quences of  its  own  act. 

143  Id. — Modification  of  Judgment  by  Aqbeemxnt — Appeal. — ^Where 
in  such  eminent  domain  proceeding  the  modification  of  the  judg- 
ment to  conform  to  the  findings  of  the  commission  as  to  the  value 
of  certain  of  the  equipment  was  the  result  of  the  agreement  of  the 
parties,  such  modification  will  not  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County.    E.  T.  Zook,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  H.  Harlan  for  Appellant. 

Lilienthal,  McKinstry  &  Raymond  for  Respondents. 

WASTE,  P.  J. — ^Undcr  proceedings,  and  judgment,  in 
eminent  domain,  plaintiff  took  possession  of  the  property  of 
the  defendant  so  condemned,  upon  depositing  the  sum  of 
one  hundred  thousand  dollars,  as  required  by  the  court, 
under  the  provisions  of  section  1254  of  the  Code  of  Civil 
Procedure.  Thereafter  the  lower  court  modified  its  judg- 
ment, by  increasing  the  amount  allowed  the  defendant  for  a 
portion  of  the  property  taken.  Plaintiff  appeals  from  this 
modified  judgment,  and  from  two  orders,  made  in  connec- 
tion with  the  disposition  of  the  deposit. 

Plaintiff,  the  Marin  Municipal  Water  District,  preparatory 
to  a  proceeding  in  eminent  domain,  filed  with  the  Railroad 
Commission  of  the  state  of  California  a  petition  under  the 
provisions  of  section  47  of  the  Public  Utilities  Act,  asking 
the  commission  to  fix  and  determine  the  compensation  to  be 
paid  by  the  district  for  all  the  lands,  property,  and  rights  of 
defendant,  the  Marin  Water  and  Power  Company,  connected 
with  its  business  of  selling  water  for  domestic  and  other 
usos  in  Marin  County.  After  due  procordings  had,  the  com- 
mission filed  its  findings,  wherein  it  determined  that  the  just 
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compensation  to  be  paid  for  the  property  to  be  condemned 
was  the  sum  of  $1,200,150.  The  lands,  property,  and  rights 
of  the  defendant,  for  which  said  compensation  was  fixed, 
were  described  in  a  schedule  attached  to  and  made  a  part  of 
the  findings  which  became  final  on  May  10,  1915.  On  the 
fifth  day  of  June,  succeeding,  plaintiff  filed  its  complaint  in 
condemnation. 

The  commission  valued  the  structural  properties  of  the 
Water  and  Power  Company  as  a  unit,  but  in  arriving  at  the 
sum  total  of  the  compensation  to  be  allowed,  considered 
various  portions  thereof  as  different  items.  It  fixed  the 
value  of  the  ** miscellaneous  equipment"  of  the  concern  at 
twenty-five  thousand  dollars,  **  subject  to  change  at  the  time 
of  purchase." 

The  defendant  applied  to  the  supreme  court  /or  a  review 
of  the  decision  of  the  commission,  on  the  question  of  value, 
one  of  the  points  urged  being  that  the  commisFjcn  had  valued 
the  plant  and  property  as  a  unit,  and  had  failed  to  make  a 
separate  finding  as  to  the  value  of  each  paivel  of  property, 
for  which  reason  it  was  claimed  the  proceeding  for  valuation 
was  void.  The  supreme  court  affirmed  the  determination  of 
the  commission,  and  held  that  the  failurri  to  make  such  de- 
tailed findings  did  not  cause  a  loss  of  jurisdiction  or  make 
the  proceedings  void ;  that  at  the  most,  tVie  making  of  a  gen- 
eral finding  was  but  an  irregularity  {Marin  Water  & 
Power  Co.  v.  Railroad  Commission^  171  Cal.  706,  717,  [Ann. 
Cas.  1917C,  114,  154  Pac.  864].)  The  condemnation  action 
was  thereupon  proceeded  with. 

On  May  23,  1916,  the  superior  court  entered  its  judgment 
in  condemnation,  wherein  it  fixed  the  value  of  the  property, 
lands,  and  rights  condemned  at  the  irum  of  $1,200,150,  as 
determined  by  the  Railroad  Commission.  It  further  decreed, 
pursuant  to  the  provisions  of  section  47  of  the  Public  Utili- 
ties Act,  [Stats.  1911  (Ex,  Sess.),  p.  42],  that  the  judgment 
was  subject  to  modification  on  account  of  any  unreasonable 
depreciation  or  deterioration  of  the  value  of  the  property 
taken,  or  on  account  of  any  loss  which  might  be  suffered  by 
the  defendant  through  being  required  to  properly  take  care 
of  the  property.  Defendant  appealed  to  the  supreme  court 
from  this  judgment.  While  the  appeal  was  pending,  plain- 
tiff asked  to  be  put  into  possession  of  the  condemned  prop- 
erty,  under  section   1254  of  the   Code  of   Civil  Procedure. 
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The  court  granted  the  application,  requiring  that  plaintiff 
deposit,  and  pay  into  court,  $1,200,150,  the  full  amount  of 
the  judgment,  together  with  the  sum  of  one  hundred  thou- 
sand dollars,  as  a  fund  to  pay  any  further  damages,  and 
costs,  that  might  be  recovered  by  the  defendant  in  the  pro- 
ceedings, as  well  as  all  damages  which  might  be  sustained 
by  the  defendant,  if,  for  any  cause,  the  property  might  not 
be  finally  taken  for  a  public  use. 

It  was  further  provided  in  the  order  for  possession  that 
of  this  sum  of  one  hundred  thousand  dollars,  so  deposited,  a 
portion  thereof  should  be  made  applicable  to  the  payment  to 
the  defendant  of  such  sum  as  should  be  fixed  by  the  Railroad 
Commission,  as  compensation  to  be  paid  by  plaintiff,  for 
property  acquired,  and  added  to  its  plant  by  defendant,  sub- 
sequent to  the  date  of  the  fixing  of  the  valuation  of  the  prop- 
erty by  the  Railroad  Commission,  including  all  extensions, 
which  the  plaintiff  stipulated  should  be  paid  for  by  it,  in  ad- 
dition to  the  amount  of  the  judgment.  The  order,  like  the 
judgment,  also  provided  for  the  payment  from  the  fund  for 
any  loss  suffered  by  defendant,  in  order  to  preserve  the  prop- 
erty condemned. 

Plaintiff  took  possession  of  the  property,  the  amount  of  the 
judgment  was  paid  to  the  defendant,  the  sum  of  one  hundred 
thousand  dollars  was  deposited  with  the  court,  and,  by  stipu- 
lation, placed  on  deposit  in  a  bank  agreed  upon.  Thereafter, 
on  November  29th,  defendant  petitioned  the  Railroad  Com- 
mission to  revalue  the  company's  miscellaneous  equipment 
and  a  portion  of  its  physical  structures.  There  appears  also 
to  have  been  pending  at  the  time  a  prior  supplemental  peti- 
tion asking  the  commission  to  determine  the  amount  of  loss 
alleged  to  have  been  suffered  by  the  defendant  in  connection 
with  certain  betterments,  improvements,  and  additions  and 
extensions  to  the  property  during  the  condemnation  proceed- 
ings. The  final  action  of  the  commission  on  these  supple- 
mental petitions  resulted  in  its  determination  that  defendant 
should  be  paid  the  sum  of  $11,775.76,  which  amount  seems 
to  have  been  stipulated  to  between  the  parties,  for  the  addi- 
tions and  betterments  installed  subsequent  to  April  9,  1915, 
and  the  further  sum  of  $8,778.53,  as  additional  compensation 
for  miscellaneous  equipment,  which  amount  the  cx)mniis8ion 
f;;un(l   wa.««  in  excess  of  the  tentative  allowance  theretofore 
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made  for  such  purpose,  in  arriving  at  its  original  determin- 
ation of  the  value  of  the  defendant's  property. 

In  the  meantime,  the  supreme  court  afSrmed  the  judgment 
in  condemnation.  (Marin  Municipal  Water  District  v. 
Marin  Water  &  Power  Co.,  178  Cal.  308,  [173  Pac.  469].) 
By  consent  of  the  parties,  plaintiff  then  withdrew  $79,465.71 
of  the  one  hundred  thousand  dollars  theretofore  deposited. 
It  also  made  a  motion  for  an  order  of  the  court  authorizing 
it  to  withdraw  the  additional  sum  of  $8,778.53  from  the  fund 
upon  the  ground  that  the  award  of  that  amount  to  the  de- 
fendant for  its  additional  equipment  was  made  in  excess  of 
the  jurisdiction  of  the  Railroad  Commission  and  consequently 
void.  The  court  denied  the  motion.  From  that  order,  one 
of  the  appeals  is  taken. 

The  court  then  entered  a  modified  judgment  changing  its 
former  decree  in  conformity  with  the  revaluation  order  of 
the  commission,  by  adding  to  the  amount  awarded  defendant 
for  the  condemned  property  the  agreed  item  of  $11,775,76 
for  extensions  to  its  distributing  system,  and  $8,778.53,  the 
additional  compensation  for  the  miscellaneous  equipment. 
On  the  same  day  it  made  an  order  granting  the  application 
of  the  defendant  to  withdraw  from  the  deposit  the  remaining 
sum  of  $20,554.29,  covering  these  payments.  Plaintiff  also 
appeals  from  this  order,  and  from  the  modification  of  the 
judgment. 

It  is  the  contention  of  the  appellant  that  the  proceedings 
had  by  the  Railroad  Commission,  resulting  in  the  revaluation 
of  the  miscellaneous  equipment  of  the  defendant,  were  void, 
for  two  reasons :  First,  because  taken  after  the  amount  to  be 
allowed,  as  compensation  for  the  condemned  property,  had 
been  transferred  to  the  supreme  court  by  appeal  from  the 
judgment  in  the  condemnation  action,  and,  second,  it  contends 
that  the  judgment  of  valuation  by  the  Railroad  Commission 
of  defendant's  property  had  on  the  original  application  before 
condemnation  brought  became  final  when  that  valuation  was 
affirmed  by  the  decision  of  the  supreme  court ;  that  under  the 
provisions  of  section  47  of  the  Public  Utilities  Act  the  Rail- 
road Commission  only  had  jurisdiction  to  act  further  in  the 
premises  to  decide  and  fix  the  amount  of  the  loss  which  the 
owner  of  the  public  utility  may  have  suffered  between  the 
time  when  the  jndorment  in  condemnation  has  become  final 
and  the  time  of  the  payment  of  the  compensation,  in  ordcT 
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to  preserve  the  property ;  that  that  is  the  limit  of  the  power 
conferred  upon  the  commission  to  increase  the  award  for  the 
public  utility,  once  it  has  been  determined.  As  authority 
for  its  position  appellant  quotes  from  the  decision  by  the 
supreme  court  in  Marin  Municipal  Water  District  v.  Marin 
Water  &  Power  Co.,  supra,  wherein  it  is  said:  ** Section  47 
creates  a  special  proceeding  in  eminent  domain.  The  ascer- 
tainment of  value  by  the  Railroad  Commission,  and  the  sub- 
sequent action  in  the  superior  court,  in  which  the  previous 
finding  of  value  is  made  conclusive,  are  both  parts  of  that 
proceeding.  The  hearing  by  the  commission  on  the  question 
of  value  is  merely  a  step  in  the  litigation  prosecuted  to  en- 
force the  right  of  eminent  domain.  In  effect,  therefore,  the 
value  is  fixed  as  of  the  date  of  the  institution  of  the  con- 
demnation proceeding,  as  it  is  in  cases  prosecuted  under  the 
code  sections  alone.'' 

Appellant  argues,  therefore,  that  the  Railroad  Commission 
had  no  jurisdiction  after  it  once  fixed  the  valuation,  and  the 
same  having  been  afSrmed  by  the  supreme  court,  and  adopted 
by  the  superior  court  in  the  condemnation  proceedings,  to 
modify  its  judgment  which  fixed  the  value  of  the  property  to 
be  condemned  as  of  the  date  of  the  institution  of  the  con- 
demnation proceedings.  It  further  contends  that  the  deposit 
of  the  sum  of  one  hundred  thousand  dollars  required  by  the 
court  under  section  1254  of  the  Code  of  Civil  Procedure  was 
a  fund  to  pay  further  damages  and  costs  that  might  be  re- 
covered in  said  proceeding,  as  well  as  the  damages  that  might 
be  sustained  by  defendant,  if,  for  any  cause,  the  property 
should  not  be  finally  taken  for  public  use,  which  special  pur- 
pose did  not  include  the  revaluation  of  the  property  thereto- 
fore valued. 

Another  point  made  is  that  the  superior  court  had  no 
power  to  modify  its  judgment  in  condemnation  after  tbe 
same  had  been  afiirmed  by  the  supreme  court. 

Respondent  takes  the  position  that  the  parties  were  before 
the  Railroad  Commission  in  a  judicial  capacity;  that,  when 
before  it,  the  parties  entered  into  two  stipulations,  one  for 
the  valuation  of  certain  extensions  and  for  the  modification 
of  the  judgment  of  the  superior  court  to  include  their  value, 
the  other  for  a  final  valuation  of  miscellaneous  equipment  to 
be  thereafter  delivered,  and  for  a  modification  of  the  judg- 
ment accordingly.     It  contends  that  the  record  shows  such 
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stipulations  to  have  been  made;  that  both  valuations  were 
made  pursuant  to  the  stipulations,  and  v^ere  certified  to  the 
superior  court  for  the  purpose  of  modifying  the  judsrment 
while  the  appeal  from  the  original  judgment  was  pending. 

Some  difficulty  might  be  had  in  arriving  at  a  correct  de- 
t:Tmination  of  the  questions  thus  presented  were  it  not  for 
the  fact  that  we  are  satisfied  the  contention  of  the  respondent 
should  be  upheld. 

[.^  ]     According  to  the  petition  filed  by  plaintiff,  asking  the 
Railroad  Commission  to  value  defendant's  property  prior  to 
condemnation,  as  set  out  in  the  complaint  in  condemnation, 
the   '* miscellaneous  equipment"  of  defendant's   plant   con- 
sisted of  *' tools  and  appliances,  materials  and  supplies  on 
hand,  furniture  and  office  fixtures,  and  a  private  teleF)hone 
line ;  also  all  maps,  map-books,  block-books,  records,  pipe  lists, 
inventories,  and  all  data  and  equipment  pertaining  to  the 
construction  and  operation  of  the  water  plant  of  said  Marin 
Water  and  Power  Company  which  was  the  result  of  the  sur* 
veying,  planning,  or  other  office  work  which  was  necessary 
for  or  actually  engaged  in  the  construction  and  maintenance 
of  said   work."     Much   of  this  equipment   would  naturally 
require  replacement  during  the  time  occupied  in  the  condem- 
nation proceedings.     A  valuation  as  of  the  time  of  the  com- 
mencement of  the  condemnation  action  might  be  far  from 
the  value  existing  at  the  time  the  property  was  taken  over. 
In  view  of  the  fact  that  the  Railroad  Commission  retained 
jurisdiction  in  this  proceeding,  under  section  47  of  the  Public 
Utilities  Act,  to  fix  and  determine  the  loss,  if  any,  incurred 
by  the  defendant  in  order  to  preserve  the  property  between 
the  time  the  judgment  of  condemnation  should  become  final, 
and  the  time  of  the  payment  of  the  compensation  awarded, 
it  appeals  to  us  as  being  more  than  probable  that  the  parties 
to  the  proceeding  would  stipulate  that  the  item  of  ''miscel- 
laneous equipment"  should  also  be  the  basis  of  future  con- 
sideration by  that  tribunal.    Respondent  and  appellant  did 
enter  into  a  stipulation  that  the  question  of  the  amount  to 
be  paid  defendant  by  the  plaintiff  to  reimburse  it  for  the  ex- 
tensions to  and  betterments  of  the  plant  made  by  respondent 
during  the  proceedings  should  be  left  to  and  be  determined 
by  the  Railroad  Commission.     Appellant  asserts  in  its  briefs 
that  it  did  not  agree  that  the  commission  should  revalue  the 
nmcellaneous  equipment.     It  has  brought  to  the  court's  at- 
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tention,  however,  no  evidence  that  such  was  really  the  case. 
There  is  strong  showing  to  the  contrary.  Mr.  Commissioner 
Thelen,  who  wrote  the  report  and  findings  for  the  Railroad 
Commission  in  the  matters  considered  hy  it,  in  the  supple- 
mental proceedings,  says : 

*'The  item  'Miscellaneous  Equipment,'  as  shown  in 
Table  I  in  said  Decision  No.  2279  of  April  9,  1915,  contains 
the  following  note:  'This  item  is  subject  to  change  at  time 
of  purchase.'  No  complete  inventory  of  miscellaneous  equip- 
ment was  presented  to  the  Railroad  Commission  in  the  origi- 
nal proceeding  herein  and  the  compensation  allowed  under 
this  head  was  only  tentative.  Entirely  apart  from  the  ques- 
tion whether,  under  a  strict  interpretation  of  section  47  of 
the  Public  Utilities  Act,  an  additional  allowance  for  this  item 
can  be  made  as  of  the  time  of  the  purchase,  the  parties  have 
all  assented  to  and  acted  upon  this  disposition  of  the  matter. 
I  believe  that  good  faith  now  requires  that  the  matter  be  dis- 
posed of  as  indicated  in  said  decision,  and  I  shall  pursue  this 
course." 

As  respondent  made  no  objection,  so  far  as  the  record  dis- 
closes,  to  the  original  report  of  the  commission  containing 
the  reservation  that  the  valuation  of  twenty-five  thousand 
dollars  for  the  "miscellaneous  equipment"  was  ** subject  to 
change  at  time  of  purchase,"  either  by  seeking  a  review  of 
the  finding  by  the  supreme  court  or  by  objecting  to  the 
matter  being  considered  by  the  court  in  the  condemnation 
proceedings,  we  feel  it  is  bound  by  the  report.  [2]  Again, 
the  record  does  not  disclose  that  plaintiff  took  any  steps  to 
have  the  supplemental  report  of  the  commission  reviewed  by 
the  supreme  court,  as  it  should  have  done  if  aggrieved 
thereby  or  dissatisfied  therewith.  Consequently  the  order 
of  the  commission  has  become  final.  (Public  Utilities  Act, 
sees.  65  and  67.)  [3]  Having,  as  the  commission  found, 
submitted  the  matter  to  that  tribunal  for  final  arbitration, 
it  may  not  now  escape  from  the  legitimate  consequences  of 
its  own  act. 

[4]  As  the  modification  of  the  judgment  was  the  result 
of  the  agreement  of  the  parties,  it  follows  that  it  should  not 
be  disturbed.  In  view,  also,  of  the  reservations  oontniri'  d  in 
the  orijrinal  decree  concerning  the  deposit  of  the  on^^  ^n-^  '-'l 
thousand  dollars,  and  of  the  suggested  attitude  of  the  pariics 
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toward  the  whole  matter,  which  the  record  does  not  negative, 
we  are  of  the  opinion  that  the  disposition  by  the  court  of  that 
fund  was  well  within  the  scope  of  the  agreement  and  inten- 
tion of  the  parties. 

The  judgment  and  orders  appealed  from  are  affirmed. 

I 

Kerrigan,  J.,  and  Wood,  J.,  pro  iem.,  concurred. 


[CiT.  No.  SOeS.    First  Appellate  Distriet,  Division  One.— Deeember  24, 

1919.J 

HBNBY  A.  PETERSON,  Appellant,  ▼.  ELLA  HOLDER 

et  al.,  Respondents. 

[1]  Appeal — Judgment  bt  Consent. — As  a  general  role,  a  judgment 
bj  consent  will  not  be  reviewed  on  appeal. 

[2]  Judgments  —  Dbpauia — Appucation  pob  BxLiEr  —  Showing  Bb- 
QUIBBD. — ^Where  a  partj  in  default  makes  seasonable  application  to 
be  relieyed  therefrom,  and  files  an  affidavit  of  merits  alleging  a 
good  defense,  and  the  plaintiff  files  no  counter-affidavit  and  makes 
no  showing  that  he  has  suffered  any  prejudice  or  that  injustice 
will  result  from  the  trial  of  the  case  upon  its  merits,  very  slight 
evidence  will  be  required  to  justify  a  court  in  setting  aside  the 
default 

[3]  lb. — ^Relief  ibom  Mistaxi  of  Law. — ^Relief  from  default  can  be 
granted  notwithstanding  the  mistake  through  which  the  default 
arose  was  a  mistake  of  law. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  Co'inty  of  San  Francisco  vacating  an  order  denying  a 
motion  to  set  aside  a  judgment  by  default,  and  from  an 
order  of  tsaid  court  setting  aside  such  judgment.  James  !!• 
Troutt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  Castelhun  for  Appellant. 

Hugh  K.  McEevitt  and  Royal  E.  Handlos  for  Respondents. 

WOOD,  J.,  pro  iem. — This  is  an  appeal  from  two  orders 
made  after  judgment,  the  first  bearing  date  June  21,  1919. 
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vacating  an  order  denying  a  motion  to  set  aside  the  judg- 
ment by  default,  and  the  second  one  dated  July  2,  1919,  set- 
ting aside  such  judgment. 

After  the  judgment  was  rendered,  the  defendants  made  a 
motion  to  set  it  aside.  The  motion  was  taken  under  advise- 
ment and  thereafter,  in  the  absence  of  the  parties,  an  order 
was  entered  denying  the  motion.  It  does  not  appear 
whether  defendants'  attorney  knew  of  this  order.  Two  days 
later  he  served  notice  that  on  June  21st  he  would  move  **for 
permission  to  make  further  argument  on  the  motion  to  set 
aside  the  default."  Upon  the  last-named  date  the  order  was 
entered  vacating  the  order  denying  the  motion  to  set  aside 
the  judgment,  a  stay  of  execution  for  ten  days  was  granted, 
and  the  motion  to  set  aside  the  judgment  submitted  on  briefs. 
The  record  presented  here  shows  that,  at  the  hearing  had 
on  June  21st,  the  law  clerk  of  Mr.  McEevitt  (defendants' 
counsel)  was  sworn,  and  testified  to  the  merits  of  the  origi- 
nal motion  to  set  aside  the  default,  without  any  objection 
from  plaintiff's  counsel,  who  fully  cross-examined  him.  He 
suggested  that  a  stay  of  execution  for  ten  days  be  granted, 
and  he  obtained  time  to  file  a  brief  against  the  sufficiency  of 
the  showing  made  by  defendants  to  set  aside  the  default. 

He  made  no  objection  of  any  kind  to  the  action  of  the 
court  in  vacating  the  previous  order.  The  order  vacating 
the  judgment  does  not  show  the  grounds  upon  which  it  was 
made,  or  whether  upon  the  court's,  or  on  plaintiff's,  or  on 
defendants'  motion.  There  is  nothing  from  which  it  may  be 
inferred  that  Judge  Troutt  was  presiding  when  the  order 
denying  the  motion  to  set  aside  the  default  was  made,  or,  in 
fact,  that  he  ever  knew  of  such  order  until  the  hearing  on 
June  21st.  The  only  authentication  of  the  record  by  the 
judge  is  to  the  proceedings  had  at  the  time  that  the  clerk 
of  Mr.  McKevitt  was  testifying.  The  certificate  of  the  clerk 
attached  to  his  transcript  is  to  the  effect  that  it  contains 
true  and  correct  copies  of  the  original  papers  filed  and  the 
judgment-roll  in  the  action.  In  accordance  with  a  stipula- 
tion, certain  other  papers  were  added  to  the  record  by  per- 
mission of  this  court.  Cases  are  cited  by  appellant  holding 
that,  to  sustain  an  order  vacating  an  appealable  order,  the 
record  must  show  facts  from  which  it  may  be  inferred  that 
such  appealable  order   was  inadvertently  or  improvidently 
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made.  In  each  of  those  cases,  however,  the  vacating  order 
was  made  in  the  absence  of,  or  over  the  objection  of,  the 
adverse  party.  Here,  by  implication  at  least,  plaintiff  con- 
sented to  the  making  of  the  order.  [1]  As  a  general  rule, 
a  judgment  by  consent  will  not  be  reviewed.  {Haskins  v. 
Jordan,  123  Cal.  157,  [55  Pac.  786] ;  Erlanger  v.  Southern 
Pacific  R.  R.,  109  Cal.  395,  [42  Pac.  31] ;  Pacific  Paving  Co. 
V.  Vizelich,  1  Cal.  App.  281,  [82  Pac.  82].)  Upon  a  full 
conrideration  of  the  record,  as  brought  up  by  the  appellant, 
we  think  it  should  be  assumed  that  the  original  order  was 
inadvertently  made,  and  properly  vacated. 

Turning,  now,  to  the  order  setting  aside  the  default,  it 
appears  that  it  was  granted  upon  condition  that  defendants 
pay  to  plaintiff  fifty  dollars  within  four  days  from  its 
date.  Upon  the  hearing,  the  defendants  presented  a  verified 
answer  setting  forth  a  meritorious  defense.  They  showed 
that  after  their  demurrer  was  overruled,  and  they  had  been 
given  time  to  answer,  that  the  law  clerk  of  Mr.  McKevitt, 
their  attorney,  obtained  from  the  court  three  orders,  each 
allowing  ten  days'  further  time  to  answer,  but  that  the 
second  one  was  made  twenty-three  days  after  the  first  one 
was  obtained.  The  last  one  was  accordingly  made  at  a  time 
when  the  court  had  no  power  to  grant  a  further  extension. 
It  specified  that  defendants  be  allowed  to  and  including  June 
2,  1919,  to  answer.  On  May  26th  plaintiff's  attorney  called 
the  attention  of  the  court  to  the  fact  that  the  last  order  had 
been  made  in  excess  of  its  jurisdiction,  whereupon  the  court 
entered  the  default  of  defendants.  The  clerk  of  Mr.  Mc- 
Kevitt thought  that  he  was  acting  within  the  law  because 
each  of  the  three  orders  specified  an  extension  of  ten  days, 
aggrej::ating  only  thirty  days  in  all.  Mr.  McKevitt  under- 
stood from  his  clerk  that  he  had  all  of  June  3d  to  answer, 
and  the  answer  was  prepared  by  him  and  verified  on  that 
day.  Notice  of  application  to  set  aside  the  default  was  given 
on  June  4th.  There  was  no  attempt  to  show  that  plaintiff 
would  be  injured  in  any  way  if  the  default  was  set  aside,  or 
that  the  verified  answer  was  not  tendered  in  good  faith. 

[2]  A  situation  was  here  presented  which  appears  to  be 
disposed  of  by  the  case  of  Berri  v.  Roger o,  168  Cal.  740,  [145 
Pac.  97],  in  which  the  court  said:  *' Where  a  party  in  de- 
fault makes  seai&onable  application  to  be  relieved  therefrom, 
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and  files  an  affidavit  of  merits  alleging  a  good  defense,  and 
the  plaintiff  files  no  counter-affidavit  and  makes  no  showing 
that  he  has  suffered  any  prejudice  or  that  injustice  will  re- 
sult from  the  trial  of  the  case  upon  its  merits,  very  slight 
evidence  will  be  required  to  justify  a  court  in  setting  aside 
the  default,"  [3]  It  is  urged  that  no  relief  can  be  granted 
from  the  default  because  the  mistake  of  the  clerk  was  a  mis- 
take of  law.  The  authorities  hold  to  the  contrary.  (See 
Staley  v.  O'Day,  22  Cal.  App.  149,  and  cases  cited  at  page 
153,  [133  Pac.  620,  622].) 

The  orders  appealed  from  are  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  oh  February  19,  1920. 

•  '•It 

All  the  Justices  concurred* 


[CiT.  No.  3159.     First  Appellate  District,  Division  One. — December  24, 

1919.] 

PHILIP  POTO,  Respondent,  v.  ELIZABETH  V.  BUSSELL 
et  al.,  Defendants;  ELIZABETH  BUSSELL,  Appel- 
lant. 

[1]  Guaranty — Pledox  of  Stock  as  Collateral  Security — Transfer 
OF  Stock  to  Pledgee — Exoneration  of  Acoommodation  Guar- 
antor.— The  action  of  the  indorsee  of  a  promissoiy  note,  which  is 
secured  hy  a  pledge  of  certain  corporation  stock,  in  delivering  the 
certificate  for  the  stock  to  the  secretary  of  the  corporation  and 
having  a  new  certificate  issued  in  his  name  and  in  thereafter  voting 
the  stock  at  a  stockholders'  meeting  will  not  exonerate  the  accom- 
modation guarantor  of  such  note. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Monroe,  Judge.     AiBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Muhleman  &  Crump  for  Appellant. 
Stephen  Monteleone  for  Besi>ondent. 

KERRIGAN,  J.— This  action  was  brought  by  Philip  Poto, 
the  indorsee  of  a  promissory  note,  against  J.  C.  McLemore, 
the  maker,  and  Elizabeth  V.  Bussell,  accommodation  guar- 
antor thereof,  to  recover  the  principal  sum  of  five  thousand 
dollars  and  interest.  Defendant  McLemore  suflFered  a  judg- 
ment by  default  to  be  entered  against  him.  Subsequently 
certain  stock  of  a  California  corporation,  given  as  collateral 
security  for  the  payment  of  the  note,  was,  pursuant  to  the 
terms  of  the  agreement  pledging  the  stock,  sold,  and  the  sum 
of  five  hundred  dollars,  the  price  realized  at  said  sale,  was 
credited  upon  the  note.  After  trial,  judgment  was  entered 
against  defendant  Bussell  for  approximately  four  thousand 
five  hundred  dollars,  and  she  now  appeals  from  the  judg- 
ment. 

[1]  In  support  of  her  appeal  the  appellant  contends  that 
there  was  a  conversion  of  the  stock,  and  that,  therefore, 
under  the  provisions  of  section  2819  of  the  Civil  Code,  she 
as  guarantor  was  exonerated.  The  section  referred  to  reads: 
''A  guarantor  is  exonerated,  except  so  far  as  he  may  be 
indemnified  by  the  principal,  if  by  any  act  of  the  creditor, 
without  the  consent  of  the  guarantor,  the  original  obligation 
of  the  principal  is  altered  in  any  respect,  or  the  remedies 
or  rights  of  the  creditor  against  the  principal  in  respect 
thereto  in  any  way  impaired  or  suspended." 

It  is  true  that  the  evidence  shows  that  after  the  plaintiff 
became  the  owner  and  holder  of  the  note  and  the  pledgee  of 
the  stock,  he,  at  the  suggestion  of  the  secretary  of  the  cor- 
poration that  the  stock  should  be  transferred  to  him  upon 
the  books  of  the  company,  delivered  the  certificate  to  the 
secretary  for  the  purpose,  and  on  the  same  day  it  was  can- 
celed and  a  new  one  issued  in  the  name  of  the  plaintiff.  The 
evidence  also  shows  that  on  one  occasion  the  plaintiff  voted 
the  stock  at  a  stockholders*  meeting.  But,  on  the  other  hand, 
it  appears  that  the  stock  was  not  appropriated  to  a  third 
party,  nor  destroyed,  nor  its  nature  altered  in  any  respect; 
that  until  after  the  sale  of  the  stock  under  the  agreement  of 
pledge  plaintiff  fully  understood  and  recognized  that  he  was 
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merely  a  pledgee  of  the  stock,  and  no  act  of  his  was  calcu- 
lated to  change  that  relationship.  Indeed,  when  the  note  re- 
mained unpaid  after  maturity  he  caused  it  to  be  sold  accord- 
ing to  the  terms  of  said  agreement,  and  credited  the  note 
with  the  amount  of  the  proceeds  of  the  sale. 

The  court  found  that  the  plaintiflF  did  not  unlawfully  or 
otherwise  convert  or  appropriate  or  dispose  of  said  stock  to 
his  own  use ;  that  he  did  not  alter  or  cause  to  be  altered  the 
original  obligation  of  the  principal,  or  impair  or  suspend 
the  remedies  or  rights  of  plaintiff  against  the  principal  in 
respect  to  the  said  promissory  note  and  the  security  pledged 
therewith,  by  converting,  appropriating,  or  disposing  of  the 
same  to  his  own  use,  or  by  exercising  acts  of  control  or 
ownership  over  the  pledged  security.  That  said  certificate 
for  said  stock  was  canceled  on  the  books  of  the  company  and 
a  new  certificate  issued  to  plaintiff  in  lieu  thereof  in  the 
name  of  Philip  Foto,  but  that  said  transfer  was  made  merely 
to  protect  the  rights  of  said  plaintiff  as  the  pledgee  of  said 
shares  of  stock.  That  said  plaintiff  did  vote  and  cause  to 
be  voted  said  stock  at  the  annual  meeting  of  the  stockholders 
of  the  said  corporation  held  in  February,  1916,  not  as  his 
own  stock,  but  as  the  pledgee  thereof. 

The  evidence  sustains  the  findings. 

Judgment  a£Brmed. 

Waste,  P.  J.,  and  Wood,  J.,  pro  fern.,  concurred. 


[Civ.  No.  3075.    Fint  Appellate  District.  DiTision  One. — ^December  26, 

1919.] 

C.    E.    MILLEE,    Appellant    v.    QUSSIB    H.    MOORE, 

Respondent. 

[1]   YXNDOB    AND    YbNDEE — SaLB    OV   LaND    IN    GrOSS — QUANTIFT    C6n- 

VKTED. — A  sale  of  a  specified  tract  of  land  without  any  specifica- 
tion of  the  quantity  of  the  land  contained  in  such  tract,  as  where 
the  land  is  described  as  a  certain  farm,  or  a  certain  tract,  or  a 
certain  lot  in  a  block,  or  where  the  sale  is  of  a  parcel  of  land  bj 
street  and  number  only,  is  a  sale  in  gross  and  does  not  bind  the 
▼endor  to  convey  any  particular  quantity. 
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[2]  Id. — Mode  of  Specification — Intention  of  Parties. — The  distinc- 
tion as  to  whether  a  sale  is  in  gross  or  not  does  not  entirely  depend 
upon  whether  or  not  payment  is  to  be  made  in  a  lump  sum  or  at 
so  much  per  foot  or  acre,  or  upon  the  mode  of  specifying  the 
quantity  of  the  land,  but  is  governed  by  the  intention  of  the 
parties  aa  shown  by  a  proper  construction  of  the  contract.  The 
facts  in  the  ease  at  bar  showed  that  the  parties  intended  the  sale 
of  a  specific  quantity  of  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  M.  Conley,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  O'Neill  and  Emilio  Lastreto  for  Appellant. 

E.  E.  Eeyes  and  J.  C.  Thomas  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  plaintiff  from  a 
judgment  in  favor  of  the  defendant  in  an  action  for  damages 
for  refusal  to  perform  an  agreement  to  transfer  to  the  plain- 
tiff a  certain  business,  its  goodwill  and  the  personal  property 
used  in  connection  therewith  in  consideration  of  the  convey- 
ance by  plaintiff  of  a  lot  of  land  with  the  improvements 
thereon. 

The  plaintiff's  property  was  described  in  the  contract  of 
exchange  as  follows:  ''That  certain  lot,  37.6x80,  situated  on 
the  northeasterly  corner  of  Ninth  street  and  Hayes  street,  in 
the  city  of  San  Jose,  improved  with  a  frame  building,  con- 
taining four  apartment  flats  of  4  rooms  and  bath  each,  par- 
tially furnished,  commonly  known  and  designated  as  66  and 
70  South  Ninth  street  and  407  and  409  Hayes  street,  in  the 
city  of  San  Jose.''  At  the  same  time  the  defendant  was  the 
owner  of  a  certain  business  conducted  in  the  city  of  Oakland. 
On  September  13,  1918,  these  parties  agreed,  in  writing,  to 
an  exchange  of  their  respective  properties.  It  is  admitted 
that  the  plaintiff's  lot  is  five  feet  less  in  depth  than  stated  in 
the  agreement,  and  that  the  apartments  in  the  building  situ- 
ated thereon  instead  of  containing  four  rooms  and  bath  each 
were  each  composed  of  three  rooms  and  bath  only.  How- 
ever, prior  to  October  2,  1918,  the  defendant  was  made  aware 
of  this  discrepancy  in  the  make-up  of  the  apartments;  never- 
theless on  that  date  she  sigiKul   and  mailed  to  plaintiff  a 
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letter,  prepared  by  their  joint  agent,  for  the  exchange  of  the 
properties,  in  which  she  stated  that  she  was  ready,  willing, 
and  able  and  offered  to  car^'y.out  the  agreement.     Subse- 
quently, on  the  eleventh  day  of  October,  1918,  -  defendant 
again  inspected  plaintiff's  building  and  apartments  and  was 
shown  the  boundary  lines  of  the  property.    Later  on  that 
day  she  visited  the  office  of  the  San  Jose  Abstract  Company, 
inspected  the  deed  which  plaintiff  had  placed  there  in  escrow 
after  receiving  defendant's  letter  of  October  2d,  and  then 
for  the  first  time  learned  that  the  depth  of  plaintiff's  lot  was 
seventy-five  feet  only.    Thereafter,  on  the  same  day  she  stated 
to  the  plaintiff  that  she  would  return  to  Oakland,  execute  a 
bill  of  sale  of  her  property  and  place  it  in  escrow  with  plain- 
tiff's  deed.     Seven   days  later,   however,   through   a   letter 
written  by  her  attorneys,  she  refused  to  consummate  the 
transfer  upon  the  ground  **that  the  size  of  the  property  that 
you  proposed  to  deed  to  Mrs.  Moore  is  larger  than  that  which 
is  actually  included  in  the  deed  which  you  desired  to  deliver, 
and  in  many  other  respects  it  is  not  as  you  represented  it." 
It  is  apparent  that  after  the  defendant  learned  of  the  size 
of  the  apartments  in  the  plaintiff's  building  she  was  still 
willing  to  proceed  with  the  trade,  and  for  a  time  she  was 
even  willing  to  do  so,  it  appears,  after  discovering  that  the 
lot  was  smaller  than  represented,  but  subsequently,  and  ap- 
parently  after   receiving   legal   advice,  she  repudiated   the 
transaction,  which,  it  is  conceded  in  effect,  she  had  a  right 
to  do  unless  it  can  be  said  that  this  was  a  contract  of  hazard 
or  a  sale  in  gross,  in  which  both  parties  assumed  the  risk  of 
an  excess  or  deficiency  in  quantity.     We  are  of  the  opinion 
that  this  was  not  such  a  case. 

[1]  A  sale  in  gross  is  one  without  regard  to  quantity, 
sometimes  termed  a  contract  of  hazard.  A  sale  of  a  specified 
tract  of  land  without  any  specification  of  the  quantity  of  the 
land  contained  in  such  tract  is  a  sale  in  gross,  and  does  not 
bind  the  vendor  to  convey  any  particular  quantity,  as  where 
the  land  is  described  as  a  certain  farm,  or  a  certain  tract, 
or  a  certain  lot  in  a  block,  or  where  the  sale  is  of  a  parcel  of 
land  by  street  and  number  only.  [2]  It  should  be  re- 
marked, however,  that  the  distinction  as  to  whether  a  sale  is 
in  gross  or  not  does  not  entirely  depend  upon  whether  or  not 
payment  is  to  be  made  in  a  lump  sum  or  at  so  much  per  foot 


286  Brett  v.  Vanomab  Producers.     [45  Cal.  App. 


or  acre,  or  upon  the  mode  of  specifying  the  quantity  of  the 
land,  but  is  governed  by  the  intention  of  the  parties  aa 
shown  by  a  proper  construction  of  the  contract  (39  Cyc. 
1311;  29  Am.  &  Eng.  Ency.  of  Law,  625).  From  the  facta 
in  the  case  at  bar  we  think  it  was  intended  that  this  should 
be  a  sale  of  a  specific  quantity  of  land,  i.  e.,  a  lot  37.6x80 
feet — five  feet  more  in  depth  than  the  plaintiff  offered  by 
his  deed  to  convey,  and  that  the  deficiency  is  a  marked  and 
important  one  in  a  small  city  lot.  It  is  manifest  that  the 
purchaser  of  a  city  lot  is  largely  influenced  by  its  dimen- 
sions. Here,  at  the  very  outset  of  the  negotiations  the 
dimensions  of  plaintiff's  lot  were  specifically  set  forth.  The 
size  of  the  lot  was  material,  and  doubtless  influenced  the  de- 
fendant in  agreeing  to  the  exchange.  Under  the  circum- 
stances we  think  it  cannot  be  said  that  the  transaction  comes 
within  the  doctrine  of  a  sale  in  gross,  and  that  the  defend- 
ant was,  therefore,  justified  in  rescinding  the  contract. 
Judgment  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  24,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  3162.    First  Appellate  District,  Division  One. — December  26, 

1919.] 

I.  D.  BRETT,  Appellant,  v.  VANOMAR  PRODUCERS  (a 

Corporation),  Respondent. 

[1]  CoNTBULOTS — Interpretation  of — Action  pob  Breach — Extrinsic 
EMdence — When  Admissible. — Where  a  contract  relating  to  the 
purchase  of  a  crop  of  beans  is  not  so  plain  and  nnambigaous  as 
to  speak  for  itself  unaided  hy  extrinsic  evidence,  in  an  action  for 
a  breach  thereof,  testimony  as  to  the  nature  and  details  of  the 
transaction,  the  custom  prevailing  in  the  community  in  the  raising 
of  beans,  and  the  sale  of  the  crop,  and  matters  incidental  thereto, 
is  admissible,  not  for  the  purpose  of  varying  the  terms  of  the  cou- 
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tract,  but  to  explain  it  and  to  enable  the  court  to  arriire  at  and 
interpret  it  in  the  sense  in  which  the  parties  understood  it. 
[2]  Id. — Appeal — Absence  of  Evidence — ^Presumption. — In  the  ab- 
sence of  any  transcript  of  the  testimony  or  bill  of  exceptions,  on 
appeal  from  the  judgment  in  such  action,  it  must  be  assumed  that 
the  evidence  presented  in  support  of  the  findings  was  competent  to 
establish  the  allegations  on  which  they  were  based,  and  was  re- 
ceived without  any  objection,  and  was  sufficient  to  sustain  the  facts 
found. 

[3]    Id. — OONSTBUGTION    OF— FINDINGS — ^WhBN   OF   LaW   OB    FACT. — ^The 

construction  of  a  contract,  where  that  construction  is  to  be  arrived 
at  from  a  mere  reading  of  the  agreement  itself,  or  from  such 
reading  aided  by  extrinsic  evidence  of  circumstances  and  the  like, 
is  always  a  construction  of  law;  but  when  the  meaning  and  con- 
struction of  the  contract  are  doubtful  and  depend  upon  extrinsic 
evidence,  there  may  be  a  conflict  in  the  extrinsic  evidence  itself, 
in  which  case  the  determination  of  that  conflict  results  in  a  finding 
of  pure  fact. 

[4]  Id. —  Issues  —  Form  of  Statement  in  Complaint  —  Sufficienct 
FOR  Purpose  of  I^dinos. — Where  in  an  action  for  a  breach  of 
contract  the  plaintiff  has  selected  his  own  terms  by  which  to  tender 
the  material  issue  of  fact  as  to  what  the  contract  was,  that  form 
of  statement  is  sufficient  for  the  purpose  of  a  finding. 

[5]  Id. — Sufficiency  of  Answer — Trial — ^Waiver — ^Appeal. — Where 
no  demurrer  to  the  answer  is  interposed,  and  no  objection  thereto 
is  made  at  the  trial,  the  plaintiff  will  not  be  heard  to  assert  for 
the  first  time  on  appeal  that  the  answer  of  the  defendant  is  not 
sufficient  to  raise  issues  upon  certain  material  allegatioss  of  the 
complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L^lie  B.  Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Ben  P.  Gray  and  Geo.  S.  Hupp  for  Appellant 

J.  B.  Whittemore  and  Kennicott  &  Williams  for  Bespond- 

ent. 

WASTE,  P.  J.— In  this  action  plaintiff,  assignee  of  the 
purchaser,  sought  damages  for  the  alleged  breach  by  the 
seller  of  a  contract  for  the  sale  of  a  crop  of  beans.  Judg- 
ment was  entered  for  the  defendant,  and  the  plaintiff  ap- 
peals, on  the  judgment-roll  alone. 
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The  reciprocal  rights  of  the  respective  parties  are  to  be 
determined  by  the  construction  to  be  placed  on  the  contract 
contained  in  a  letter  written  by  the  defendant  corporation  to 
the  plaintiff's  assignor,  A.  Q.  Martin  &  Son,  under  date  of 
February  23,  1916,  the  material  parts  of  which  (address 
and  signature  omitted)   are  as  follows: 

**This  is  to  confirm  our  understanding  of  the  conversation 
between  Mr.  Williamson,  myself  and  your  firm  on  February 
17th.  You  are  to  purchase  from  the  association  the  crop 
grown  on  650  acres  planted  to  Henderson  bush  lima  beans 
not  in  excess  of  eight  sacks  to  the  acre  at  $4.85  per  cwt. 
f.  0.  b.  Owensmouth.  Delivery  to  be  made  and  the  beans 
be  accepted  within  thirty  days  after  threshing.  ' 

**We  also  are  to  give  you  the  preference  for  the  purchase 
of  the  balance  of  the  association's  members  crop  of  Hender- 
son bush  lima  beans,  other  things  being  equal,  and  you  are 
to  exercise  this  option  ^  within  ten  days  after  being  notified 
that  the  beans  are  ready  for  delivery." 

Placing  an  interpretation  upon  the  contract  most  favorable 
to  itself,  plaintiff's  contention  is  that  the  defendant  agreed 
to  sell,  and  deliver,  to  Martin  &  Son,  the  crop  of  beans 
grown  upon  650  acres  of  land,  not  in  excess  of  eight  one 
hundred  pound  s^cks  to  the  acre  at  $4.85  per  cwt.  f.  o.  b., 
and  also  gave  the  partnership  a  preference  to  purchase  the 
balance  of  the  association  members'  crop  of  Henderson  bush 
lima  beans,  wherever  grown,  other  things  being  equal,  said 
option  to  be  exercised  within  ten  days,  upon  being  notified 
that  the  beans  were  ready  for  delivery.  Plaintiff  further  al- 
leged in  his  complaint  that  650  acres  were  planted  to  beans 
and  produced  an  average  of  twelve  one  hundred  pound  sacks 
of  beans  to  the  acre,  or  seven  thousand  eight  hundred  sacks ; 
that  in  addition  thereto  the  members  of  said  association 
planted,  and  the  said  association  bad  the  sale  and  marketing 
of,  380  acres  of  beans,  which  yielded  an  average  of  ten  sacks 
to  the  acre,  or  three  thousand  eight  hundred  one  hundred 
pound  sacks;  that  of  the  said  crop  of  seven  thousand  eight 
'  hundred  sacks  defendant  had  delivered  three  thousand  sacks 
and  no  more;  to  th&  damage  of  Martin  &  Son  in  the  sum  of 
$2,530.  It  further  alleged  that  befojre  the  beans  were  ready 
for  delivery  Martin  &  Son  notified  the  defendant  that  they 
intended  to  exercise  their  option. under  the  contract  to  pur- 
chase the  balance  of  said  beans,  wherever  grown,  but  as  a 
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matter  of  fact  the  defendant  had  sold  the  beans,  and  that 
by  reason  of  its  failure  to  deliver  the  remaining^  eight  thou- 
sand six  hundred  sacks  of  beans,  so  grown,  Martin  &  Son 
were  damaged  to  the  extent  of  $20,850,  that  sum  being  the 
difference  between  the  market  price  of  twelve  dr^llars  for 
each  one  hundred  pound  sack,  when  the  said  beans  were 
ready  for  delivery,  and  the  alleged  contract  price  of  $4.85, 
the  figure  at  which  the  plaintiff  contends  Martin  &  Son  was 
entitled  to  purchase  under  its  contract. 

These  allegations  were  in  effect  denied  by  the  defendant, 
which  pleaded,  in  full,  the  contract  hereinbefore  set  out.  It 
further  alleged  that  previous  to  and  at  the  time  of  execut'on 
and  delivery  of  the  contract,  the  defendant  advised  Martin 
&  Son  that  it  did  not  have  any  particular  acreage  signed  for, 
but  that  it  hoped  to  be  able  to  close  the  contracts  with  its 
members  for  at  least  650  acres  of  beans;  that  this  crop 
Martin  &  Son  agreed  to  purchase,  the  sacks  to  weigh  eighty 
pounds  each;  that,  it  was  further  understood  and  agreed,  if 
there  was  any  excess  over  eight  eighty-pound  sacks  to  the 
acre  grown  on  the  650  acres,  for  which  defendants  signed, 
Martin  &  Son  were  to  be  given  preference  on  said  excess, 
other  things  being  equal,  and  were  to  pay  for  such  excess  the 
market  price  of  said  beans  at  the  date  of  delivery.  It  al- 
leged f uU  performance  of  all  the  terms  of  the  contract  on  its 
part  to  be  performed,  and  denied  that  Martin  &  Son  were 
able  to  perform  on  their  part,  but  were,  in  fact,  financially 
unable  to  purchase  any  beans  in  excess  of  eight  eighty-pound 
sacks  to  the  acre  on  650  acres  of  land,  and  had  so  advised 
defendant  previous  to,  and  at  the  time  of,  and  subsequent 
to,  the  execution  and  delivery  of  the  contract. 

[1]  The  trial  court  was  of  the  opinion,  and,  we  think, 
correctly,  that  the  contract  was  not  so  plain  and  unambigu- 
ous as  to  speak  for  itself  unaided  by  extrinsic  matters.  It 
therefore  took  a  large  amount  of  testimony  as  to  the  nature 
and  details  of  this  particular  transaction,  the  custom  pre- 
vailing in  the  community  in  the  raising  of  beans,  and  the 
sale  of  the  crops,  and  matters  incidental  thereto.  This  tes- 
timony was  admissible,  not  for  the  purpose  of  varying  the 
terms  of  the  contract,  but  to  explain  it,  and  to  enable  the 
court  to  arrive  at  and  interpret  it  in  the  sense  in  which  the 
parties  understood  it.     (Civ.   Code,  sees.  1646,  1647.)     On 
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the  basis  of  this  testimony  the  court  made  its  findings. 
[2]  In  the  absence  of  any  transcript  of  the  testimony,  or 
bill  of  exceptions,  it  must  be  assumed  that  the  evidence  pre- 
sented in  support  of  the  findings  was  competent  to  establish 
the  allegations  on  which  they  were  based,  and  was  received 
without  any  objection,  and  was  sufficient  to  sustain  the  facts 
found.  {Cutting  Fruit  Packing  Co.  v.  Canty,  141  Cal.  692, 
695,  [75  Pac.  564] ;  Damon  v.  Quinn,  143  Cal.  75,  77,  [76 
Pac.  818].) 

The  appellant  contends  that  the  findings  of  the  lower  cou:t 
purporting  to  construe  the  contract  are  not  findings  of  fact, 
but  conclusions  of  law,  and  should  be  disregarded.  [3]  The 
construction  of  a  contract,  where  that  construction  is  to  be 
arrived  at  from  a  mere  reading  of  the  agreement  itself,  or 
from  such  reading  aided  by  extrinsic  evidence  of  circum- 
stances and  the  like,  is  always  a  construction  of  law.  {Es- 
tate of  Th/>mp8on,  165  Cal.  290,  296,  [131  Pac.  1045].) 
But  when  the  meaning  and  construction  of  the  contract  are 
doubtful  and  depend  upon  extrinsic  evidence,  there  may  be 
a  conflict  in  the  extrinsic  evidence  itself,  in  which  case  the 
determination  of  that  conflict  results  in  a  finding  of  pure  fact. 
{Aguirre  v.  Aleocander,  58  Cal.  21,  30;  Estate  of  Donnellan, 
164  Cal.  14,  [127  Pac.  166].)  The  plaintiflf  has  come  into 
court  asserting  the  contract  to  be  as  he  alleged.  The  defend- 
ant has  denied  the  construction,  and  has  set  forth  what  it 
contends  was  the  real  contract.  The  evidence  given  at  the 
trial  furnished  the  reasons  for  the  ultimate  finding,  and,  if 
the  reasons  were  not  sufficient,  the  evidence  should  have  been 
brought  here  and  the  findings  challenged.  {WeidenmiLeUer 
V.  Steams,  128  Cal.  623,  626,  [61  Pac.  374].)  [4]  Plaintiff 
selected  his  own  terms  by  which  to  tender  the  material  issue 
of  fact  as  to  what  the  contract  really  was,  and  the  question 
was  submitted  to  the  court  in  the  language  which  the  plain- 
tiff employed.  If  the  form  of  the  statement  was  sufficient 
for  the  complaint,  it  should  not  be  held  lacking  for  the  pur- 
pose of  the  finding.  (Napa  Valley  Packing  Co.  v.  San  Fran- 
Cisco  etc.  Funds,  16  Cal.  App.  461,  469,  [118  Pac.  469].) 
In  the  present  instance,  the  court  determined  and  found 
what  the  contract  between  the  parties  really  was,  and  that 
there  had  been  no  breach  on  the  part  of  the  defendants.  As 
conclusion  of  law,  the  court  determined  that  plaintiff's  as- 
signor had  suffered  no  damage  in  the  premises. 
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[6]  The  contention  of  appellant  that  the  answer  of  tho 
defendant  is  not  sufficient  to  raise  issues  upon  certain  mate- 
rial allegations  of  the  complaint  will  not  now  be  considered. 
No  demurrer  to  the  answer  was  interposed,  and  no  objection 
thereto  appears  to  have  been  made  at  the  triaL  As  was  said 
in  WeidenmusUer  v.  Stearns,  supra  (page  625) :  **This  court 
does  not  look  with  approval  upon  the  practice  of  trying  a 
case  in  the  lower  court  upon  the  theory  that  the  pleadings 
are  sufficient,  and,  without  making  any  objection  to  them  or 
to  the  evidence,  raising  the  point  here  for  the  first  time  that 
some  of  the  issues  were,  in  fact,  admitted." 

The  court  found  that  the  contract  between  the  parties 
was  not  as  contended  for  by  the  plaintiff,  but  as  alleged  by 
the  defendant;  that  pursuant  thereto  the  defendant  con- 
tracted with  growers  for  the  purchase  of  beans  from  650 
acres,  and  in  addition  thereto,  for  the  crop  of  beans  to  be 
grown  on  321V^  acres;  that,  according  to  the  custom  of  the 
bean  trade,  known  to  both  parties  to  the  contract,  and  to  the 
various  growers,  each  grower  reserved  the  right  to  retain  a 
part  of  the  crop  so  grown  for  seed  for  the  next  ensuing 
year's  crop;  that  after  compliance  with  the  various  contracts 
of  purchase  made  by  the  defendants  and  growers,  and  in 
due  performance  thereof,  according  to  the  custom  of  the 
trade,  the  crop,  amounting  to  529,425  pounds,  was  pooled, 
and  from  the  pool  so  in  the  hands  of  the  defendant,  Martin 
&  Son  received  403,320  pounds,  which  amounted  to  49,103 
pounds  more  than  the  specified  average  yield  of  eight  sacks 
to  the  acre,  on  said  650  acres;  that  the  defendants  in  July 
notified  Martin  &  Son,  in  writing,  that  it  had  the  contract 
for  the  additional  acreage,  and  asked  Martin  &  Son  for  a 
bid  on  said  excess  crop  to  be  raised;  that  Martin  &  Son  re- 
fused to  pay  more  than  $4.85  per  hundred,  whereas  defend- 
ant had  been  offered  five  dollars  per  hundred  for  the  addi- 
tional crop;  that  again,  in  August,  plaintiff  notified  Martin 
&  Son  that  it  still  had  the  crop  of  the  additional  acreage  for 
sale,  whereupon  Martin  &  Son  again  refused  to  purchase  the 
same  at  any  price  other  than  $4.85  per  hundred ;  that  there- 
after the  defendant  sold  the  crop  on  said  additional  acreage 
to  other  parties,  receiving  the  price  of  $5.05  per  hundred. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Wood,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  3164.    First  Appellate  District,  Division  One. — December  26, 

1919.] 

REUBEN    H.    MITCHELL,    Respondent,    v.    ELLA    L. 

RUSSELL,  Appellant. 

[1]  (JuiETiNo  Title — Communitt  Pbopeett — Evidence — Findings. — In 
this  action  to  quiet  title  to  cert  am  real  property  which  stood  of 
record  in  the  name  of  the  deceased  wife  of  plaintiff  and  which  she 
bj  her  last  will  and  testament  undertook  to  devise  to  the  defend- 
ant, the  evidence  sustains  the  finding  of  the  trial  court  that  the 
property  was  community  property  of  the  plaintiff  and  such  de- 
ceased wife. 

APPEAL  from  a  judj^ment  of  the  Superior  Court  of  San 
Diego  County.     S.  M.  Marsh,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  M.  Andrews  for  Appellants 

A.  C.  Mouser  and  John  W.  Rummage  for  Respondent. 

KERRIGAN,  J.— This  is  an  action  to  quiet  title.  The 
plaintiff  had  judgment  as  prayed,  and  the  single  question 
presented  upon  the  defendant's  appeal  is  whether  or  not  the 
evidence  sustains  the  finding  of  the  trial  court  that  the  prop- 
erty involved  in  the  action  was  community  property  of  the 
plaintiff  and  his  deceased  wife.  After  a  careful  examination 
of  the  record  we  have  arrived  at  the  conclusion  that  this 
question  must  be  answered  in  the  affirmative. 

[1]  The  plaintiff  and  his  wife,  Martha  L.  Mitchell,  were 
at  the  time  of  the  latter 's  death  living  upon  the  property 
here  concerned,  and  it  stood  of  record  in  her  name.  By  her 
last  will  and  testament  she  undertook  to  devise  it  to  the  de- 
fendant, her  daughter  by  a  former  marriage,  and  she  left 
the  remainder  of  the  property  standing  of  record  in  her 
name  to  her  husband,  the  plaintiff.  The  testimony  tending 
to  support  the  judgment  is  as  follows :  The  plaintiff  and  the 
deceased  were  married  in  Massachusetts  in  the  year  1893, 
and  in  the  following  year  they  moved  to  this  state,  settling 
in  the  city  of  San  Diego.  The  plaintiff  at  that  time  was 
possessed  of  $150,  and  his  wife  of  an  amount  somewhat  in 
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excess  of  two  thousand  five  hundred  dollars.  They  livrd 
together  in  San  Diego  until  the  time  of  the  wife's  death, 
which  occurred  in  the  month  of  April,  1917.  Shortly  after 
settling  in  San  Diego  they  began  buying  and  selling  parcels 
of  real  estate,  and  in  the  twenty-three  years  of  their  married 
life  there  they  handled  thirty-two  pieces  of  such  property, 
the  title  to  nearly  all  of  which  was  taken  in  the  wife's  name, 
some,  however,  being  taken  in  the  name  of  the  plaintiff. 
Upon  sales  of  this  property  the  money  representing  the  price 
thereof  was  usually  deposited  to  the  credit  of  Mrs.  Mitchell 
irrespective  of  whether  it  stood  in  her  name  or  that  of  her 
husband,  although  on  one  occasion  the  sum  of  one  thousand 
two  hundred  dollars,  the  proceeds  of  the  sale  of  a  parcel 
standing  in  her  name,  was  divided  equally  between  them,  and 
was  used  by  them  to  defray  the  expenses  of  a  trip  east.  The 
plaintiff  is  by  trade  a  carpenter.  For  at  least  ten  years 
after  coming  to  California  he  followed  his  trade,  and  from 
his  earnings  and  a  pension  received  by  him  as  a  veteran  of 
the  United  States  army  he  was  able  to  save  some  money, 
which  went  into  the  purchase  price  of  parcels  of  land  bought 
as  mentioned  above.  He  also  furnished  much  of  the  mate- 
rials and  did  most  of  the  carpenter  work  in  improving  the 
greater  part  of  the  property  purchased.  He  kept  no  account 
of  the  money  thus  supplied  by  him,  nor  of  the  value  of  such 
materials,  nor  of  the  amount  of  labor  so  performed.  The 
sums  of  money  the  spouses  respectively  brought  to  this  state, 
together  with  any  funds  subsequently  acquired  as  the  result 
of  their  transactions  of  the  nature  described,  were  commin- 
gled and  used  indiscriminately  in  their  purchases,  without 
any  effort  to  segregate  or  keep  an  account  of  their  respective 
contributions.  The  reason  why  title  to  the  property  was  as 
a  rule  taken  in  the  name  of  Mrs.  Mitchell  was,  as  testified  by 
the  plaintiff,  that  he  anticipated  at  all  times  that  he  would 
predecease  his  wife,  in  which  event  the  care  and  expense  of 
the  administration  of  his  estate  would  be  avoided.  In  so  far 
as  the  particular  piece  of  property  here  in  question  is  con- 
cerned, it  constituted  the  home  of  plaintiff  and  his  wife,  and 
the  plaintiff  was  present  and  participated  in  the  negotiations 
which  resulted  in  its  purchase.  As  a  carpenter  he  added  a 
room  and  made  other  improvements  to  the  house  standing 
upon  it,  and  he  furnished  the  materials  for  and  built  a 
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second  house  upon  the  lot.  In  these  instances,  as  in  all 
others,  no  account  was  kept  or  charge  made  for  his  labor  or 
for  the  materials  furnished  for  the  purjyose  of  this  improve- 
ment.  They  were  regarded  as  contributions  to  the  general 
venture. 

The  trial  court  found  that  **said  property  was  purchased 
and  paid  for  on  the  twenty-second  day  of  August,  1912,  with 
funds  acquired  by  the  joint  efforts  of  plaintiff  and  said 
Martha  L.  Mitchell  during  their  coverture  and  while  residing 
in  the  city  of  San  Diego."  We  think  the  evidence  above 
narrated  sustains  this  finding,  for  which  reason  the  judgment 
is  affirmed. 

Waste,  P.  J.,  and  Wood,  J.,  pro  iem.,  concurred. 


[Civ.  No.  316S.    First  Appellate  Difltrict,  Division  One. — ^December  27, 

1919.] 

SOUTHERN  TRUST  &  COMMERCE  BANK  (a  Corpora- 
tion), as  Administrator,  etc.,  Appellant,  v.  SAN  DIEGO 
SAVINGS  BANK  (a  Corporation),  Respondent. 

[1]    GUABDIAN    AND    WaRD  —  AUTHOSITT    TO    DbAW    GhEOKS    PbIOB    TO 

Issuance  or  Letters. — After  the  order  appointing  a  given  person 
guardian  of  the  person  and  estate  of  an  incompetent  person  has 
been  duly  made  and  entered  and  the  bond  in  the  amount  specified 
in  such  order  has  been  presented,  approved,  and  filed,  such  person 
has  authority,  as  guardian,  to  draw  checks  on  the  account  of  such 
incompetent,  notwithstanding  the  oath  of  office  is  not  taken  and 
letters  of  guardianship  are  not  issued  to  him  until  two  days  later. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    T.  L.  Lewis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Glen  H.  Munkelt  for  Appellant 

Sweet,  Stearns  &  Forward  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  a 
judgment  in  favor  of  defendant. 
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The  action  was  brought  to  recover  the  sum  of  three  thou- 
sand five  hundred  dollars,  alleged  to  have  been  wrongfully 
paid  by  the  defendant  upon  a  check  drawn  and  signed  by 
E.  M.  Barber,  as  guardian  of  the  estate  of  John  Wood,  an 
incompetent.  From  the  record  it  appears  that  on  January 
6,  1914,  an  order  was  duly  made  and  entered  by  the  superior 
court  of  San  Diego  County  appointing  E.  M.  Barber  guard- 
ian of  the  person  and  estate  of  John  Wood,  an  incompetent 
person.  The  order  provided:  **Now,  therefore,  it  is  ordered, 
adjudged  and  decreed  that  E.  M.  Barber  be  and  he  is  hereby 
appointed  the  guardian  of  the  person  and  estate  of  said  John 
Wood,  an  incompetent  person ;  and  it  is  further  ordered  that 
letters  of  guardianship  issue  to  said  E.  M.  Barber  upon  his 
giving  a  bond  to  said  John  Wood  with  sufficient  sureties  to 
be  approved  by  the  Judge  of  this  court  in  the  penal  sum 
of  ten  thousand  dollars,  conditioned  that  said  guardian  shall 
faithfully  execute  the  duties  of  his  trust  according  to  law." 
On  January  7,  1914,  said  Barber  presented  the  bond  required 
by  said  order,  and  on  the  same  day  it  was  approved  and 
filed.  The  condition  of  the  bond  reads:  **The  condition  of 
the  above  obligation  is  such  that  whereas  an  order  was  made 
by  the  Superior  Court  of  the  county  of  San  Diego,  State  of 
California,  on  the  6th  day  of  January,  1914,  appointing  the 
above  named  principal,  E.  M.  Barber,  guardian  of  the  person 
and  estate  of  John  Wood,  an  incompetent  person,  and  letters 
of  guardianship  were  directed  to  be  issued  to  him  upon  his 
executing  a  bond  according  to  law  in  the  sum  above  named; 
Now,  therefore,  if  the  said  principal  shall  faithfully  execute 
the  duties  of  the  trust  according  to  law,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and  eflfect.** 
Thereafter,  and  on  January  9,  1914,  letters  of  guardianship 
were  issued  to  said  Barber  and  duly  filed. 

[1]  Section  1754  of  the  Code  of  Civil  Procedure  pro- 
vides: **  Before  the  order  appointing  any  person  guardian 
under  this  chapter  takes  effect,  and  before  letters  issue,  the 
court  must  require  of  such  a  person  a  bond  to  the  minor  with 
such  sufficient  sureties  to  be  approved  by  the  judge,  and  in 
such  sum  as  he  shall  order,"  etc.  On  January  7,  1914,  being 
the  same  day  on  which  the  bond  was  approved  and  filed, 
but  two  days  before  the  issuance  of  letters  of  guardianship 
and  the  taking  of  the  oath.  Barber,  as  such  guardian,  drew  a 
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check  on  the  defendant  bank,  the  one  above  referred  to, 
which  was  cashed  by  defendant  and  the  amount  thereof 
charged  to  the  account  of  the  incompetent.  No  question  ap- 
pears to  be  raised  as  to  the  disposition  of  the  funds  paid 
upon  the  check,  or  the  right  of  the  bank  to  honor  it  and 
charge  the  same  to  the  account  of  the  incompetent  if  said 
Barber  had  authority  to  draw  the  check.  The  only  serious 
question  presented  for  determination  is  as  to  whether  or  not, 
under  the  facts  as  briefly  narrated,  Barber  had  authority, 
as  guardian,  to  draw  such  check. 

The  question  has  been  decided  adversely  to  appellant's 
contention  that  he  had  no  such  authority  by  the  supreme 
court  of  this  state  in  the  case  of  Whyler  v.  Van  Tiger,  2 
Cal.  Unrep.  800,  [14  Pac.  846].  There  Mary  E.  Whyler, 
the  mother  of  a  minor,  was  appointed  its  guardian,  and  she 
thereupon  caused  to  be  presented  and  approved  the  bond  re- 
quired by  the  order  of  her  appointment,  and  immediately  en- 
tered upon  the  discharge  of  her  duties  as  guardian,  but  no 
letters  of  guardianship  were  issued  to  her  nor  did  she  take 
the  oath  of  office.  She  and  the  minor  owned  as  tenants  in 
common  a  piece  of  real  property.  On  the  day  after  the  bond 
was  filed,  acting  individually  and  also  as  guardian  of  the 
estate  of  the  minor,  she  executed  a  lease  of  said  premises  to 
the  defendant.  The  question  there  presented  was  as  to  whether 
or  not  the  lease  was  valid.  The  court  decided,  in  eflPect,  that 
the  takin<?  of  the  oath  and  the  formal  issuance  of  letters  of 
guardianship  were  not  essential  prerequisites  to  the  exercise 
of  authority  as  a  guardian,  the  court  saying:  ** There  is  no 
error  in  the  record.  We  think  that  Mrs.  Whyler  was  a 
guardian  when  she  executed  the  lease  to  defendant  and  that 
the  lease  was  properly  executed." 

That  case  in  all  material  respects  is  like  the  present 
one;  and  if  the  lease  in  that  case  was  the  act  and  deed  of 
the  guardian,  certain  it  is  that  the  check  here  involved  must 
be  regarded  as  validly  issued  by  said  Barber.  We  cannot 
distinguish  the  two  cases.  Authority  in  other  jurisdictions  is 
in  accord  with  the  conclusion  reached  in  the  case  cited.  In 
21  Cyc,  at  pa«?e  41,  it  is  said:  ''What  is  known  as  letters 
of  guardianship  is  in  the  nature  of  a  certificate  or  commis- 
sion, anrl  vvhil(>  they  furnish  convineinsr  evidence  of  the  guar- 
dian's authority  to  strangers,  are  not  necessary  to  authorize 
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the  guardian  to  act  or  to  impress  upon  hiin  the  obligations 
and  burdens  of  his  trust." 

In  Eystcr's  Appeal,  16  Pa.  St.  372,  it  is  held  that  the 
record  of  the  orphans'  court  is  evidence  of  the  appointment 
of  a  guardian,  and  that  the  issuing  of  a  certificate  of  ap- 
pointment is  not  material,  and  that  an  act  as  guardian  by 
the  person  appointed  is  an  assumption  of  the  trust.  The 
cases  appear  to  proceed  upon  the  theory  that,  while  it  is  the 
duty  of  the  guardian  to  take  the  prescribed  oath,  it  is  not 
a  condition  of  his  appointment,  but  is  only  designed  to  secure 
the  faithful  performance  of  his  duties.  Similarly  with  the 
letters  of  guardianship,  they  must  be  issued,  and  when  issued 
they  constitute  evidence  of  the  appointee's  authority,  but  not 
the  authority  itself.  It  seems  that  the  object  of  the  statute 
in  requiring  letters  to  issue  and  to  be  recorded  with  the  pre- 
scribed oath  of  office  attached  is  to  create  and  preserve  per- 
manent  and  authentic  evidence  of  the  qualification  and 
authority  of  the  guardian,  and  that  these  several  require- 
ments, although  couched  in  explicit  language,  are  to  be 
construed  as  directory  only  and  not  mandatory.  (Dennis 
▼.  Bint,  122  Cal.  39,  47,  [68  Am.  St.  Rep.  17,  54  Pac.  378].) 
The  oath  of  a  public  officer  is  usually  so  construed.  (Mechem 
on  Public  Officers,  sec.  263  et  seq.)  The  failure  to  take  out 
letters  of  guardianship  or  to  take  the  oath  of  office  may  be 
a  sufficient  ground  for  the  revocation  of  the  appointment 
while  the  neglect  continues  (Id.,  sec.  262) ;  but  where,  as 
here,  a  person  is  duly  appointed,  and  he  promptly  files  the 
required  bond  and  at  once  enters  upon  the  duties  of  his 
office,  an  act  performed  in  the  discharge  of  such  duties 
should  be  held  valid,  especially  where,  as  in  the  case  at  bar, 
there  was  no  undue  delay  in  complying  with  the  require- 
ments of  the  statute  as  to  the  issuance  of  the  letters  and  the 
taking  of  the  oath. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Wood,  J.,  pro  fern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  25,  1920. 

All  the  Justices,  except  Olney,  J.,  concurred. 
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[Civ.  No.  3133.    Firat  Appellate  District,  Division  Two.— December  27, 

1919.] 

LOS  ANGELES  TRUST  &  SAVINGS  BANK  (a  Corpora- 
tion),  Plaintiflf  and  Respondent,  v.  PHILIP  FORVE, 
Defendant  and  Appellant;  CHARLES  E.  PACKMAN, 
Defendant  and  Respondent. 

[1]  Payments — Application  of — ^Bioht  of  Stockholders  of  Dsbtob 
Corporation  to  Designate. — The  stockholders  of  a  bankrupt  cor- 
poration have  no  right  to  designate  how  payments  received  from 
the  bankruptcy  court  shall  be  applied  toward  the  liquidation 
of  several  obligations  due  from  the  corporation  to  a  given  creditor. 

[2]  Id. — Failure  of  Debtor  and  Creditor  to  Designate — ^Dutt  of 
Court. — Where  no  application  of  such  payments  to  particular 
obligations  has  been  made  by  either  the  bankrupt  corporation  or 
the  creditor,  in  an  action  based  on  stockholders'  liability,  it  is  the 
duty  of  the  court,  under  section  1479  of  the  Civil  Code,  to  apply 
them,  first,  to  the  interest  due  at  the  time  such  payments  were 
received,  and,  second,  to  the  extinguishment  of  the  oldest  debt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mott  &  Dillon,  Dockweiler  &  Mott  and  G.  C.  O'Connell  for 
Appellant. 

O'Melveny,  Millikin  &  Tuller,  Stuart  O'Melveny  and  Hew- 
lings  Mumper  for  Plaintiff  and  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendant, 
Philip  Forve,  from  a  judgment  for  the  plaintiff,  and  against 
him,  in  an  action  to  recover  from  defendants  their  re- 
spective proportions  of  an  indebtedness  due  plaintiff  from 
Phctnix  Lighting  Fixture  Company,  in  which  company  the 
defendants  each  held  one-third  of  the  capital  stock  at  the 
time  of  the  creation  of  the  indebtedness  sued  upon. 

The  answer  of  the  appellant  denies  that  the  indebtedness 
sued  upon  has  not  been  paid,  and  alleges  that  each  and  every 
part  of  said  indebtedness  has  been  paid.  Appellant  also  sets 
up  in  his  answer  an  alleged  agreement  between  himself  and 
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the  other  defendant  and  one  W.  G.  Hutchinson,  the  owner 
of  the  remainder  of  the  stock,  whereby  it  was  agreed  that 
said  Hutchinson  would  buy  all  the  stock  owned  by  said  de- 
fendants and  would  pay  the  indebtedness  of  the  company  to 
the  bank  and  would  save  said  defendants  harmless  from  all 
liability  as  stockholders  of  said  corporation.  This  second 
defense  does  not  concern  us  upon  appeal,  because  the  trial 
court  found  that  the  plaintiff  bank  had  no  knowledge  of 
such  an  agreement  and  correctly  held  that  it  was  not  bound 
thereby. 

Judgment  was  given  against  each  of  the  defendants  in 
the  sum  of  $8,146.15  and  costs,  but  the  appeal  is  by  the  de- 
fendant Forve  alone.  The  first  point  made  by  the  appellant 
is  that  the  evidence  was  insufficient  to  justify  the  court  in 
finding  that  no  part  of  the  indebtedness  sued  upon  had  been 
paid,  except  for  certain  payments  received  from  the  bank- 
ruptcy court  out  of  the  assets  of  the  Phoenix  Company.  The 
argument  of  the  appellant  upon  this  point  is  merely  an  argu- 
ment upon  the  weight  of  the  evidence.  There  is  a  conflict 
in  the  evidence  upon  this  point,  but  the  evidence  abundantly 
supports  the  finding  made.  We  may  agree  with  the  appel- 
lant's argument  that  certain  inferences  might  have  been 
made  which  would  support  a  contrary  finding,  but  this  would 
not  help  him  any.  Upon  the  evidence  in  the  record,  we  are 
powerless  to  disturb  the  finding  of  the  trial  court. 

The  second  contention  of  the  appellant  makes  necessary  a 
discussion  of  somewhat  complex  facts.  The  Phoenix  Com- 
pany had  borrowed  from  the  plaintiff  bank  certain  sums 
of  money  aggregating  twenty-five  thousand  dollars,  which 
loans  were  evidenced  by  promissory  notes  held  by  the  bank, 
one  in  the  sum  of  five  thousand  dollars,  and  two  in  the  sum 
of  ten  thousand  dollars  each,  dated  respectively  April  12, 
1911,  May  22,  1911,  and  September  1,  1911.  The  company 
had  also  borrowed  from  the  plaintiff  bank  the  further  sum 
of  live  thousand  dollars,  for  which  it  had  also  given  its 
promissory  note  dated  March  6,  1911.  The  indebtedness 
evidenced  by  this  last-mentioned  promissory  note  was  not 
included  in  the  amount  for  which  this  suit  was  broua:ht. 
The  indebtedness  evidenced  by  these  four  notes  was  found 
by  the  court  to  have  been  renewed  by  the  note  of  tho  com- 
pany for  thirty  thousand  dollars,  given  ou  April  24,  1912,  at 
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which  time  the  fuur  notes  before  described  were  marked 
''paid"  and  returned  to  the  company.  It  appears  that  the 
appellant  was  one  of  the  indorsers  on  three  of  said  notes  re- 
turned to  the  company,  but  this  fact  is  not  material  here, 
because  he  is  sought  to  be  held  liable,  not  as  an  indorser,  but 
under  liis  liability  as  a  stockholder.  In  the  year  1914,  the 
Phoenix  Company  went  into  bankruptcy  and  the  plaintiff 
bank  duly  filed  its  claim  against  the  estate  of  the  bankrupt 
for  $30,295,  and  to  said  claim  was  annexed  the  promissory 
note  for  thirty  thousand  dollars  given  by  the  company  on 
April  24,  1912.  Said  note  was  introduced  in  evidence  and 
shows  that  payments  of  interest  from  July  24,  1912,  to 
January  26,  1914,  were  indorsed  on  said  note  as  they  were 
made  by  the  company,  and  five  different  payments  received 
from  the  bankruptcy  court  were  also  indorsed  thereon.  The 
application  of  these  various  credits  of  sums  received  from 
the  bankrupt  estate  is  the  subject  of  attack  by  appellant. 
They  amount  in  all  to  something  over  nine  thousand  four 
hundred  dollars.  They  were  applied  by  the  court,  first,  to 
the  interest  due  on  the  entire  debt  up  to  the  time  each  pay- 
ment was  received,  and  then  to  the  extinguishment  of  the 
oldest  debt — the  five  thousand  dollar  debt  of  the  company, 
evidenced  by  the  note  of  March  6,  1911,  which  indebtedness 
was  not  included  in  this  suit;  then  to  the  debt  next  in  time 
of  creation,  which  was  evidenced  by  the  note  of  April  12, 
1911.  It  was  for  his  respective  share  of  the  unpaid  balance 
of  the  indebtedness  evidenced  by  said  note  of  April  12,  1911, 
and  of  the  indebtedness  evidenced  by  the  two  notes  for  ten 
thousand  dollars  each,  dated  May  22,  1911,  and  September  1, 
1911,  that  judgment  was  given  against  the  appellant.  Stated 
briefly,  appellant's  contention  is  this:  The  debtor — the 
Phoenix  Company — did  not  designate  upon  which  indebted- 
ness the  payments  should  be  applied.  It  then  became  the 
right  of  the  creditor  to  elect  how  the  payments  should  be 
applied,  and  the  creditor  elected  to  distribute  such  payments 
pro  rata  over  the  entire  indebtedness  by  crediting  the  thirty 
thousand  dollar  note,  which  covered  the  entire  indebtednessi 
with  these  payments.  Taking  this  as  a  starting  point,  the 
appellant  urges  that  the  court  had  no  right  to  change  the 
application  of  those  pajrments  after  they  had  been  once  ap- 
plied by  the  creditor.     This  position,  if  coirect,  would  result 
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to  the  advantage  of  the  appellant,  because  his  stockholder's 
liability  upon  the  indebtedness  of  March  6,  1911,  had  expired 
at  the  time  of  suit,  and  that  indebtedness  was  not  included 
in  this  action.  Therefore,  if  the  payments  received  from  the 
bankrupt  estate  were  applied  pro  rata  upon  the  indebtedness 
created  at  different  times,  a  larger  portion  of  such  payments 
would  apply  to  the  indebtedness  for  which  the  appellant  is 
liable,  and  his  liability  would  be  reduced  by  something  over 
two  thousand  dollars.  But,  in  our  opinion,  the  argument 
of  the  appellant  that,  becanse  the  payments  were  credited 
upon  the  thirty  thousand  dollar  note  the  creditor  evidenced 
its  intention  to  apply  the  payments  over  all  the  indebtedness, 
is  far-fetched  and  without  force.  The  separate  notes  secur- 
ing the  different  items  of  the  indebtedness  were  not  in  the 
possession  of  the  bank.  It  offered  to  the  bankruptcy  court 
the  only  evidence  which  it  had,  and  entered  credit  upon 
this  evidence  of  indebtedness  for  the  payments  made,  in  the 
most  usual  and  convenient  manner.  The  indebtedness  was 
being  carried  at  that  time  upon  the  books  of  the  bank  as  one 
sum  and  there  was  at  that  time  no  reason  why  a  special 
application  of  the  payments  should  have  been  made  by  the 
bank.  The  fact  urged  by  the  appellant  that  tlie  bank  did  not 
at  that  time  appreciate  that  it  had  any  rights  against  the 
appellant  may  be  true,  but  it  does  not  affect  the  rights  of 
the  parties  in  the  present  case.  The  bank  may  not  at  that 
time  have  had  in  contemplation  any  further  recovery  upon 
the  debt,  and  for  that  reason  did  not  avail  itself  of  its  right 
under  our  code  to  make  application  of  the  payments  a.s  re- 
ceived from  the  bankruptcy  court  within  a  reasonable  time. 
But  when  it  later  was  informed  of  its  existing  rights  against 
the  appellant,  it  was  simply  in  the  situation  which  is  con- 
templated by  the  Civil  Code  where  no  application  has  been 
made  of  payments  by  either  the  debtor  or  the  creditor  and 
it  falls  to  the  trial  court  to  make  the  application  under  said 
set'tijn.  The  appellant  here  was  not  the  debtor.  [1]  He 
had  no  right  to  specify,  when  the  payments  were  made,  how 
they  should  be  applied.  [2]  The  company  had  such  a 
priWlege  (Civ.  Code,  sec.  1479)  but  did  not  exercise  it. 
The  creditor  then  had  the  right  to  make  the  application 
within  a  reasonable  time.  It  made  no  application  of  the 
payments   to  the   separate   debts,   but   mrrely  credited  the 
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payments  generally.     It  then  became  the  duty  of  the  court 
to  apply  the  payments  under  section  1479  of  the  Civil  Code. 
The  action  of  the  court  was  in  accord  with  said  section  and 
we  find  no  error  in  the  application  of  these  payments. 
The  judgment  is  afiSrmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  24,  1920. 

All  the  Justices  concurred,  except  Lawlor,  J.,  and  Olney,  J. 


[Civ.  No.  8073.    Fini  Appellate  Distriet,  Division  One. — ^December 

27,  1919.] 

P.   L.   ROPER,   AppeUant,  v.   CHARLOTTE   DELIA 

SMITH  et  al..  Respondents. 

[1]  Statute  of  Limitations — Recognition  of  Obuoation — Petition 
NOT  Addressed  to  Cbeditob. — A  petition  by  the  guardian  of  cer- 
tain minors  for  permission  to  execute  a  second  mortgage  on  certain 
property,  iu  which  an  existing  liability  in  favor  of  the  person 
to  whom  such  second  mortgage  is  proposed  to  be  issued,  being 
addressed  to  the  court,  is  not  sufficient  to  take  the  case  out  of  the 
statute  of  limitations. 

[2]  Id. — FOBBEABANCX  TO  SUE — ^ESTOPPEL  TO  PLEAD  STATUTE — EXTEN- 
SION OF  Time  of  Payment — Suspension  of  Statute. — Where  a 
party  has  been  induced  by  the  debtor  to  forbear  suit  until  his 
right  of  action  is  barred  by  the  statute  of  limitations,  the  latter 
will  be  estopped  to  say  that  the  action  is  brought  too  late;  and 
if,  pending  the  running  of  the  statute,  the  time  of  payment  is 
extended  by  the  creditor,  with  the  assent  of  the  debtor,  the  statute 
aoes  not  run  during  the  time  of  the  suspension. 

[3]  Id. — Indefinite  Period  foe  Forbearance — Consideration — Pre- 
sumption.— ^Where  there  is  no  definite  period  that  the  creditor 
agrees  to  forbear,  but  there  is  a  valuable  consideration  given  for 


2.    Estoppel  to  plead  statute  of  limitations  by  conduct  not  amount- 
ing to  fraud  or  to  express  waiver,  note,  9  Anir  Oas.  755. 
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snch  forbearance,  the  law  will  imply  that  it  must  be  for  a  reason- 
able duration. 
[4]  Id. — ESTOPPEL — Bights  of  Pmvieb. — ^Where  the  mortgagors  are 
estopped  to  plead  the  statute  of  limitations  as  against  the  original 
mortgagee,  such  estoppel  will  also  run  in  favor  of  the  assignee 
of  such  mortgagee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Thomas  C.  Denny,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  P.  Fury  for  Appellant. 

P.  A.  Meyer  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  a 
judgment  entered  upon  an  order  sustaining  a  demurrer 
to  the  complaint  in  an  action  to  foreclose  a  mortgage  on  real 
property,  the  plaintiff  being  the  owner  by  assignment  of  the 
obligation  secured  by  said  mortgage.  The  demurrer  was 
sustained  upon  the  theory  that  the  action  was  barred  by 
the  statute  of  limitations.  The  institution  of  the  suit  was 
about  four  and  one-half  years  after  the  maturity  of  the  note, 
and  was,  consequently,  barred  unless,  as  the  plaintiff  con- 
tends, the  defendants  were  estopped  to  set  up  the  defense  of 
the  statute,  or  unless  there  was  an  acknowledgment  in  writ- 
ing by  the  defendants  of  the  indebtedness. 

The  complaint  alleges  that  in  Pebruary,  1907,  Mrs.  Fide- 
lia Winton  by  an  escrow  deed  conveyed  the  real  prop- 
erty concerned  to  Charlotte  Delia  Smith  and  Dean  Kings- 
ley  Smith,  two  of  the  defendants  in  the  action,  who  at  that 
time  were  minors.  Subsequently,  in  April,  1908,  said  Fide- 
lia Winton,  notwithstanding  said  deed  in  escrow,  conveyed 
the  property  to  John  W.  Winton,  her  husband,  and  this 
deed  of  conveyance  was  recorded  in  April,  1912.  In  April, 
1914,  Fidelia  Winton  died,  whereupon  the  escrow  deed  to 
said  defendants  was  placed  upon  record.  Prior  to  her  death 
and  in  November,  1913,  John  W.  Winton  executed  the 
note  and  mortgage  in  suit  to  plaintiff's  assignor.  The  note 
was  payable  one  day  after  date,  and  about  a  year  after 
that  date,  no  interest  having  been  paid  upon  the  note,  the 
oriprinal  mortgagee  was  threatening  foreclosure  of  the  mort- 
gage.    In  order  to  prevent  such  action  and  the  sale  of  the 
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defendants'  interest  in  the  property  it  was  deemed  advis- 
able, in  the  interest  of  said  minor  defendants,  to  purchase 
for  them  the  title  of  said  John  W.  Winton.  Accordingly  it 
was  agreed  between  the  mortgagee  and  the  guardian  of  said 
minors  that  the  mortgagee  should  advance  to  them  a  sum 
of  money  approximately  sufficient  to  accomplish  that  pur- 
pose, and,  as  security  for  the  repayment  of  the  loan,  the 
mortgagee  was  to  accept  a  second  mortgage  on  the  property. 
The  accrued  interest  on  the  first  mortgage  was  to  be  paid 
by  said  minor  defendants,  and  they  were  to  pay  the  bal- 
ance due  on  the  original  note  as  soon  as  funds  were  avail- 
able for  that  purpose;  in  consideration  of  this  agreement 
the  mortgagee  was  to  forbear  to  prosecute  the  threatened 
suit  or  to  take  any  steps  to  foreclose  the  mortgage,  not, 
however,  for  any  specified  time.  In  accordance  with  this 
understanding  the  superior  court,  upon  petition  setting  forth 
these  facts,  granted  to  the  guardian  of  the  minors  permis- 
sion to  purchase  the  Winton  title  and  to  mortgage  the  prop- 
erty to  plaintiff's  assignor  for  seven  hundred  dollars.  This 
second  mortgage  was  executed,  the  Winton  title  purchased, 
the  interest  on  the  note  and  mortgage  paid,  and  the  mort- 
gagee, relying  upon  the  request  of  said  defendants  and  their 
promise  to  pay  said  mortgage  executed  by  Winton,  forbore 
commencing  his  action  of  foreclosure,  and  but  for  said  request 
and  promise  on  the  part  of  said  defendants  said  mortgagee 
would  have  commenced  his  action  prior  to  the  expiration 
of  four  years  from  the  date  of  said  note. 

[1]  The  first  contention  of  the  appellant  is  that  the  pe- 
tition of  said  minors,  made  to  the  superior  court,  to  obtain 
its  authorization  for  the  giving  of  the  second  mortgage  here- 
inbefore referred  to,  contained  a  distinct  admission  in  writ- 
ing of  the  indebtedness  here  sued  upon,  which  acknowledg- 
ment brings  the  case  within  the  provisions  of  section  360  of 
the  Code  of  Civil  Procedure  and  removes  it  from  the  opera- 
tion of  the  statute  of  limitations  as  pleaded.  Granting,  for 
the  sake  of  argument,  that  the  petition  contained  a  distinct 
and  unconditional  recognition  of  the  obligation,  for  which  the 
defendants  were  liable,  as  seems  necessary  under  the  pro- 
visions of  the  section  referred  to,  still,  as  the  writing  was 
addressed  to  the  court  and  not  to  the  creditor,  it  cannot 
be  held  to  have  taken  the  case  out  of  tl  *»  operation  of  the 
statute.     It  was  said  by  this  court  in  Visher  v.  Wilbur,  5 
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Cal.  App.  562,  [90  Pac.  1065,  91  Pac.  412] :  ''The  test 
would  seem  to  be,  it  seems  to  us,  was  the  party  to  whom 
the  acknowledgement,  if  any,  was  made  legally  competent 
to  make  a  contract  with  respect  to  the  subject  as  to  which 
the  statute  had  run?"  (Citing  Biddel  v.  Brizzolara,  64 
Cal.  354,  [30  Pac.  609].)  In  that  case  the  supreme  court 
said:  "It  is  very  certain  that  an  actual  promise  can  be 
made  only  to  the  creditor,  and  it  follows  that  the  acknowl- 
edgment  from  which  the  promise  is  to  be  inferred  must  be 
made  to  the  creditor.  An  admission  to  a  stranger  of  the  exist- 
ence of  the  debt  cannot  be  construed  as  an  acknowledgment  to 
the  creditors  such  as  indicates  an  intention  on  the  part  of 
the  person  making  the  admission  to  hold  himself  bound  to 
pay,  nor  is  it  expressive  of  his  willingness  to  pay.  *An  un- 
qualified admission  to  a  stranger  will  not  take  the  case  out 
of  the  statute  or  constitute  a  good  cause  of  action.'  {Trous- 
dale's Admr.  v.  Anderson,  9  Bush  (Ky.),  276).*' 

[2]  The  next  contention  of  the  appellant  is  that  the 
defendants  were  estopped  to  plead  the  statute  of  limitations 
by  reason  of  the  forbearance  of  the  plaintiff's  assignor  to 
sue  the  defendants  at  the  latters'  request  and  upon  their 
promise  to  pay  the  mortgage  debt. 

It  is  no  doubt  well  settled  that  where  a  party  has  been 
induced  by  the  debtor  to  forbear  suit  until  his  right  of  ac- 
tion is  barred  by  the  statute,  the  latter  will  be  estopped  to 
say  that  the  action  is  brought  too  late  (1  Woods  on  Limi- 
tations, see.  76) ;  and  in  this  state  an  even  more  liberal  rule 
has  been  recognized,  viz.,  that  "if  pending  the  running  of 
the  statute  the  time  of  payment  is  extended  by  the  creditor, 
with  the  assent  of  the  debtor,  the  statute  does  not  run 
during  the  time  of  the  suspension."  (State  Loan  etc.  Co. 
V.  Cochran,  130  Cal.  245,  [62  Pac.  466,  600];  SrmtJi  v. 
Lawrence,  38  Cal.  24,  [99  Am.  Dec.  344].)  In  each  of  these 
cases  the  forbearance  was  for  a  definite  agreed  time,  and 
the  period  of  limitations  was  held  to  be  extended  in  the 
same  measure.  And  this  suspension  of  the  statute  is  held 
to  arise  by  virtue  of  the  principle  of  equitable  estoppel,  the 
delay  in  bringing  suit,  and  the  consequent  jeopardy  to  the 
interests  of  the  creditor,  being  attributed  by  the  law  to  the 
action  of  the  debtor,  of  which  he  may  not  take  advantapre. 
[3]  In  the  case  at  bar  there  was  no  definite  period  that 
the  creditor  agreed  to  forbear,  but  as  there  was  a  valuable 

46  C«l.  App.— 20 
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consideration  given  for  such  forbearance  the  law  would 
imply  that  it  must  be  for  a  reasonable  duration.  A  brief 
suspension  only  in  the  present  case  is  all  that  would  be 
necessary  to  avert  the  bar  of  the  statute.  [4]  If,  then,  the 
present  suit  had  been  bix)ught  by  the  mortgagee,  it  would 
have  to  be  held  that  the  defendants  were  estopped  to  plead 
the  statute,  and  it  seems  to  be  the  rule  also  that  his  assignee 
is  accorded  the  same  ri^'  t.  The  general  rule  as  to  estoppel 
is  that  it  affects  the  immediate  parties  to  the  transaction  and 
their  privies.  (Bigelow  on  Estoppel,  6th  ed.,  pp.  372,  629.) 
"It  is  a  general  rule  that  an  estoppel  operates  not  only  on 
the  parties  to  the  transaction  but  also  on  their  privies  in 
blood,  estate,  and  contract."  (10  R.  C.  L.  837.)  In  KraiJi- 
woU  V.  Dawson,  140  Ind.  1,  [38  N.  B.  469,  39  N.  E.  496], 
it  was  held  that  where  the  maker  of  a  note  is  estopped  in 
favor  of  the  holder  thereof  to  set  up  a  defense  thereto,  the 
holder's  assignee  is  entitled  to  the  benefit  of  the  estoppel. 
See,  also,  the  application  of  this  principle  in  Wood  v.  Secly, 
32  N.  Y.  105;  Short  v.  Jackson,  2  Ky.  (Sneed  Dec.)  192. 
It  follows  from  the  foregoing  that  the  court  erred  in  its 
conclusion  that  the  plaintiff's  cause  of  action  was  barred 
by  the  statute  of  limitations  and  in  sustaining  the  defend- 
ants' demurrer  to  the  complaint.  The  judgment  must, 
therefore,  be  reversed,  and  it  is  so  ordered. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 


[CiT.    No.    3074.    First   Appellate    District,    Division    One.— December 

27,  1919.] 

C.  W.  NOHL  et  al.,  a  Copartnership,  etc..  Respondents,  v. 
THE  COUNTY  OF  DEL  NOETE,  Appellant. 

[1]  CouNTiBs — ^Partnership  Claims  Against — ^Veripication  op. — Sec- 
tions 4075  and  4076  of  the  Political  Code  do  not  require  that 
partnership  claims  against  a  county  shall  be  verified  hj  a  member 
of  the   partnership. 

[2]  Id.  —  Form  op  Claims  —  Waiver  op  Objections.  —  Where  claims 
presented  to  the  supervisors  are  passed  upon  and  rejected,  and  do 
objection  is  made  to  the  form  until  after  the   commencement  9f 
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an  action  thereon,  objection  as  to  the  form  of  the  claim  presented 
is  waived. 

[3]  Id. — ^Rejection  of  Claims — Bight  to  Bring  Suit. — ^Where  claims 
against  a  county  growing  out  of  an  alleged  violation  of  a  certain 
eontract  for  road  work  are  passed  upon  and  rejected,  the  claimant 
may,  under  the  provisions  of  section  4078  of  the  Political  CJodCi 
bring  a  suit  thereon,  notwithstanding  such  claims  were  not  ap- 
proved, before  filing,  by  the  road  commissioner,  or  some  other 
officer,  as  required  by  section  4076  of  said  code. 

(4]  Id. — ^Action  fob  Damages  fob  Breach  of  Oontract— Allegation 
OF  Nonpayment. — In  an  action  for  damages  for  breach  of  con- 
tract, it  is  sufficient  for  the  purposes  of  demurrer  to  aver  in  the 
complaint  the  eontract,  the  breach  complained  of,  and  general 
damages.    An  allegation  of  nonpayment  is  not  necessary. 

[6]  Id. — Failure  of  Performakoe — Sufficienoy  of  Allegation — De- 
murrer.— In  an  action  for  damages  for  breach  of  contract  an  al- 
legation that  "contrary  to  the  wishes  and  will  of  plaintiffs,  de- 
fendant did  wrongfully  and  without  cause  fail  and  refuse  to  per- 
form said  agreement  according  to  the  terms  thereof  or  at  all,  to 
plaintiffs'  damage,"  etc.,  is  sufficient  to  withstand  a  general  de- 
murrer. The  objection  that  the  complaint  does  not  show  how  or 
in  what  respect  the  defendant  failed  to  perform  its  part  of  the 
eontract  should  be  taken  by  special  demurrer. 

[6]  Id. — Contract  bt  Supervisors — ^Liabilitt  of  County  fob  Viola- 
tion.— ^Where  the  supervisors  acted  within  the  scope  of  their  au- 
thority as  agents  of  the  county  in  entering  into  the  eontract,  and 
had  the  power  to  authoriase  the  acts  complained  of  and  to  binl 
the  county  therefor,  the  contract  being  one  which  they  were  em- 
powered to  make,  the  county  is  liable  for  the  violation  of  such 
eontract. 

rn  Id. — Motion  to  Set  Aside  Default — ^Discretion — Appeal. — ^A  mo- 
tion to  set  aside  a  default  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  while  appellate  courts  will  listen  more  readily 
to  an  appeal  from  an  order  refusing  to  set  aside  a  default,  the 
determination  of  the  trial  court  will  not  be  disturbed  in  the  absence 
of  an  abuse  of  discretion. 

[8]  Id. — Failure  to  File  Answeb — ^Nsoligencb  of  Counsel — ^Pbopeb 
Denial  of  Motion. — ^Where  plaintiff's  attorneys,  weeks  prior  to 
the  entry  of  the  default  of  the  defendant,  had  several  times  de- 
manded in  open  court  that  answer  be  made  and  filed,  and  the 
defendant's  attorneys  were  willfully,  grossly,  and  inexcusably 
negligent  in  their  failure  to  prepare  and  file  an  answer  prior  to 
the  time  default  was  entered,  defendant's  motion  to  set  aside 
its  default  was  properly  denied. 

8.     Right  to  open   default  judgment  as  affected  by  character  of 
defense,  notes,  61  L.  B.  A.  746;  L.  K.  A.  1916F,  839. 
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APPEAL  from  a  default  judgment  and  from  an  order 
of  the  Superior  Court  of  Del  Norte  County  denying  a  mo- 
tion to  set  aside  the  default  and  permit  the  defendant  to 
answer.    John  L.  Childs,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hersch  &  McNulty  for  Appellant. 

Nathan  B.  McVay  and  Daniel  W.  Hone  for  Respondents. 

KERRIGAN,  J.— This  is  an  appeal  from  a  default  judg- 
ment entered  in  favor  of  the  plaintiffs  after  the  overruling 
of  the  defendant's  demurrer  to  the  complaint,  and  from  the 
denial  of  defendant's  motion  to  set  aside  the  default  and  to 
permit  it  to  file  and  serve  its  answer. 

The  complaint  contains  three  separate  and  distinct  causes 
of  action  growing  out  of  an  alleged  violation  of  a  certain 
contract  for  road  work  entered  into  between  plaintiffs  and 
defendant.  The  first  cause  of  action  consists  of  a  demand 
for  the  sum  of  $103.87  for  hauling  and  dumping  rock;  the 
second  for  damages  in  the  sum  of  two  thousand  dollars  for 
the  wrongful  refusal  of  defendant  to  perform  its  contract, 
and  the  third  for  damages  sustained  by  plaintiffs  on  account 
of  the  purchase  by  them  of  certain  machinery  and  supplies 
for  the  purpose  of  performing  the  contract  in  the  amount  of 
$2,407.51. 

Defendant  filed  a  general  demurrer  to  each  count,  alleg- 
ing that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and  the  defendant 
having  failed  to  answer  within  the  time  allowed,  its  default 
was  entered  and  judgment  rendered  against  it  for  the  sum 
of  $4,500.38,  together  with  costs  amounting  to  eight  dollars. 

As  ground  for  reversal  it  is  first  claimed  that  defendant's 
demurrer  should  have  been  sustained  as  to  all  three  causes 
of  action.  The  first  cause  of  action  is  claimed  to  be  defec- 
tive for  the  reasons  (1)  that  it  does  not  appear  therefrom 
that  any  claim,  duly  verified  to  be  correct,  was  ever  pre- 
sented to  the  supervisors  of  the  county;  and  (2)  that  the 
demand  was  not  approved,  before  filing,  by  the  road  com- 
missioner having  charge  of  the  work,  or  by  any  other  officer 
having   knowledge   that   the   work   had    boon    perfoimed    as 
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required  by  section  4076  of  the  Political  Code.  These  same 
objections  are  urged  against  the  second  cause  of  action, 
together  with  the  further  objections  that  it  does  not  contain 
an  allegation  that  the  debt  sued  upon  has  not  been  paid,  of 
one  showing  in  what  respect  defendant  failed  to  perform 
its  part  of  the  contract.  It  is  also  claimed  that  if  the  acts 
of  the  officers  were  unlawful  and  unauthorized,  they  alone 
are  liable  and  not  the  county.  The  same  objections  are 
presented  against  the  third  cause  of  action. 

With  reference  to  the  form  of  the  claims  presented  to 
the  supervisors,  it  appears  from  the  record  that  plaintiffs, 
in  support  of  the  demands  alleged  in  their  first  two  causes 
of  action,  presented  their  claims,  duly  verified  by  one 
Drury  Rice,  and  that  the  demand  for  the  expenditures 
alleged  to  have  been  made  under  the  third  cause  of  action 
was  verified  by  their  attorney,  Nathan  B.  McVay.  It  is 
appellant's  contention  that,  the  pftiintiffs  constituting  a 
partnership,  the  claims  should  have  been  verified  by  one  of 
its  members,  and  not  having  been  so  verified  it  fails  to  meet 
the  requirements  of  sections  4075  and  4076  of  the  Political 
Code.  [1]  Aside  from  any  question  as  to  whether  or  not 
these  provisions  are  mandatory  or  directory,  or  whether 
they  apply  to  the  character  of  claims  here  involved,'  we  are 
of  the  opinion  that  the  verification  was  sufficient.  The  sec- 
tions referred  to  do  not  require  that  the  claim  shall  be 
verified  by  the  claimant.  [2]  Aside  from  this,  the  claims 
were  passed  upon  and  rejected,  and  no  objection  was  made 
to  the  form  until  after  the  commencement  of  the  action. 
Whatever  merit,  if  any,  there  may  be  in  these  questions, 
defendant  has  waived  it.  [3]  The  same  may  be  said  with 
reference  to  the  objection  that  the  claims  were  not  approved 
before  presentment.  The  claims  having  been  rejected,  plain- 
tiff had  a  right,  under  the  provisions  of  section  4078.  to 
bring  suit  thereon.     (Parker  v.  Grant  County,  1  Wis.  414.) 

[4]  The  contention  that  the  second  cause  of  action  con- 
tains no  allegation  that  the  debt  sued  upon  has  not  been 
paid  is  without  merit.  This  cause  of  action  alleges  a  con- 
tract, a  breach  thereof  and  a  statement  of  damages  therefor 
In  an  action  for  damages  for  breach  of  contract,  it  is  suffi- 
cient for  the  purposes  of  a  demurrer  to  aver  in  the  com- 
plaint the  contract,  the  breach  complained  of  and  general 
damages.     (Barber  v.  Oazalis,  30  Cal.  93,  7.)     An  allega- 
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tion  of  nonpayment  is  not  necessary,  the  demand  for  dam- 
ages sufficiently  indicating  that  they  have  not  been  paid. 
(Beet  V.  Washington  Power  Co.,  24  Wash.  387,  [64  Pa^. 
525].) 

[6]  Equally  without  merit  is  the  objection  that  the  sec- 
ond cause  of  action  does  not  show  how  or  in  what  respect 
appellant  failed  to  perform  its  part  of  the  contract. 
The  ultimate  fact  of  the  refusal  of  the  defendant  to  per- 
form its  contract  is  set  out  in  the  complaint.  It  alleges 
that  "contrary  to  the  wishes  and  will  of  plaintiffs,  defend- 
ant did  wrongfully  and  without  cause  fail  and  refuse  to  per- 
form said  agreement  according  to  the  terms  thereof  or  at 
all,  to  plaintiffs*  damage,"  etc.  This  allegation  of  a  breach 
is  sufficient  to  withstand  a  general  demurrer.  The  objec- 
tion should  have  been  taken  by  special  demurrer.  (Cox 
V.  Western  P.  B.  jB.  Co.,  47  Cal.  87;  Eachus  v.  Los 
Angeles,  130  Cal.  492,  496,  [80  Am.  St.  Rep.  147,  62  Pac. 
829].) 

[6]  Upon  the  question  that  the  county  is  not  liable,  for 
the  reason  that  the  supervisors  acted  without  authority,  it  is 
sufficient  to  say  that  the  supervisors  acted  within  the  scope  of 
their  authority  as  agents  of  the  county,  and  had  the  power 
to  authorize  the  acts  complained  of  and  to  bind  the  county 
therefor,  the  contract  being  one  which  they  were  empowered 
to  make.  (WeissJiand  v.  City  of  Petaluma,  37  Cal.  App. 
296,  [174  Pac.  955].) 

And,  finally,  appellant  contends  that  the  motion  to  set  aside 
the  default  should  have  been  granted.  [7]  A  motion  of 
this  character  is  addressed  to  the  sound  discretion  of  the 
court,  and  while  appellate  courts  will  listen  more  readily  to 
an  appeal  from  an  order  refusing  to  set  aside  a  default, 
still  the  determination  of  the  trial  court  will  not  be  dis- 
turbed in  the  absence  of  a  showing  of  an  abuse  of  discre- 
tion. No  such  showing  is  here  presented.  It  appears  from 
the  record  that  the  complaint  was  filed  on  the  twenty-sixth 
day  of  November,  1917.  The  demurrer  was  filed  on  the 
27th  of  December,  1917.  On  the  twenty-first  day  of  Janu- 
ary, 1918,  argument  was  postponed  upon  request  of  the 
defendant  until  January  28th.  On  that  day  argument  was 
a?ain  postponed  on  motion  of  the  defendant.  On  the  4th 
of  February  the  matter  was  submitted,  with  the  understand- 
ing that  defendant  should  have  a  reasonable  time  to  present 
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authorities.  On  the  8th  of  April  the  court  made  an  order 
limiting  the  time  for  filing  said  authorities  to  April  15,  1918. 
The  authorities  were  never  filed.  Finally,  on  May  13,  1918, 
the  court  overruled  the  demurrer  and  allowed  the  defendant 
thirty  days  in  which  to  answer.  After  the  expiration  of  the 
thirty  days  and  before  default  was  finally  entered  the  plain- 
tiffs, through  their  attorney,  requested  and  demanded  sev- 
eral times  in  open  court  that  answer  be  made  by  defendant. 
On  the  seventeenth  day  of  September,  1918,  the  attorney 
for  plaintiffs  had  default  entered.  On  the  twenty-eighth 
day  of  September,  1918,  defendant  filed  an  affidavit  on  its 
motion  to  vacate  and  set  aside  the  default.  On  the  third 
day  of  October,  1918,  attorney  for  plaintiffs  filed  a  counter- 
affidavit,  on  which  the  matter  was  submitted. 

Defendant's  affidavit  in  support  of  the  motion  charges 
that  plaintiffs'  counsel  had  given  assurance  that  no  default 
would  be  taken.  This  is  denied  by  counter-affidavit.  After 
hearing  argument,  the  trial  court  denied  defendant's  motion 
to  set  aside  the  default.  [8]  The  order  contains  the  recital 
that  the  court  had  heard  the  attorney  for  plaintiffs  several 
times,  weeks  prior  to  the  entry  of  the  default,  demand  in 
open  court  that  answer  be  made  and  filed,  and  concludes 
with  the  statement  that  the  attorneys  for  defendant  were 
willfully,  grossly,  and  inexcusably  negligent  in  their  failure 
to  prepare  and  file  answer  prior  to  the  time  default  was 
entered,  and  we  see  no  escape  from  this  conclusion.  This 
being  so,  the  relief  sought  for  was  properly  denied. 

For  the  reasons  given,  the  judgment  and  order  are 
affirmed. 

Richards,  J.,  and  Waste,  P.  J.,  eoncurred. 


f 
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[Civ.    No,    3052.     First    Appellate    District,    Division    One. — December 

£9,  1919.] 

N.  A.  DOEN,  Respondent,  v.  SAMUEL  J.  OPPENHEIM 

et  al.,  Appellants. 

[1]  Landlord  and  Tenant  —  Month-to-Month  Tenancy  —  Termina- 
tion OF. — Neither  party  to  a  lease  from  month  to  month  can 
terminate  the  relation  except  by  giving  notice  to  terminate  one 
month  before  the  expiration  of  the  term.  The  estate  does  not 
terminate   by  the   mere  lapse   of  time. 

[2]  Id. — Tender  of  Keys — Insufficient  Notice. — A  tender  of  the 
keys  to  the  premises  covered  by  a  lease  from  month  to  month  is 
not  sufficient  as  a  notice  to  terminate  where  the  landlord  refuses 
to  accept  the  keys  and  the  tenant  continues  to  exercise  dominion 
and  control  over  the  premises  thereafter,  though  they  are  vacant. 

[3]  Id. — ^Relation  of  Parties — Action  to  Recover  Bent — Admissions 
— Appeal. — Where  in  an  action  to  recover  alleged  unpaid  rent  the 
parties,  both  by  their  pleadings  and  in  their  statements  to  the 
court,  agreed  to  the  ultimate  fact  that  the  defendant  was  a  tenant 
of  plaintiff  under  a  month-to-month  tenancy  up  to  the  date  de- 
fendant vacated  the  premises,  defendant  cannot  on  appeal,  for  the 
first  time,  raise  the  question  that  it  does  not  appear  that  the  de- 
fendant was  the  tenant  of  plaintiff. 

[4]  Id. — Defective  Statement  of  Facts — Pleading — Appeal. — ^Mere 
defects  in  the  manner  of  stating  facts  cannot  be  considered  for  the 
first  time  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt, 
Judge.    Reversed  in  part;  affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wise  &  O'Connor  and  Goldman  &  Altman  for  Appellants. 

P.  A.  Dorn  and  C.  D.  Dom  for  Respondent. 

WOOD,  J.,  pro  iem. — Defendants  appeal  from  a  judg- 
ment rendered  against  them  for  nine  months'  rent  from 
June  1,  1916,  to  March  1,  1917,  for  certain  store  premises 


1.     Necessity  and  sufficiency  of  notice  to  quit,  note,  42  Am.  Dec 
12&. 
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on  Clay  Street,  in  San  Francisco.  Oppenheim  and  Levy 
were  joined  as  defendants  because  of  their  alleged  owner- 
ship of  all  except  one  share  of  the  capital  stock  of  the  cor- 
poration. 

The  plaintiflE  originally  leased  the  premises  to  the  Western 
Bag  Company,  a  copartnership,  for  the  term  of  five  years 
from  March  1,  1912,  at  the  monthly  rental  of  two  hundred 
dollars,  payable  monthly  in  advance.  On  December  14,  1915, 
the  defendant  Western  Bag  Company  was  incorporated,  and 
immediately  took  over  from  tho  partnership  all  of  the  assets, 
including  bills  receivable,  but  none  of  the  liabilities,  and 
continued  the  business  at  said  premises.  Whether  the  lease 
passed  along  as  an  asset  or  kept  company  with  the  liabili- 
ties does  not  appear,  and  is  unimportant,  as  the  complaint 
was  framed  on  the  theory  that  the  defendant  occupied  the 
premises  as  a  tenant  of  plaintiff  from  month  to  month,  and 
the  answer  alleges  that  the  corporation  so  occupied  it,  and 
not  otherwise. 

The  only  controversy  at  the  trial  was  as  to  whether  the 
tenancy  terminated  on  June  1,  1916,  or  March  1,  1917. 

[1]  Immediately  prior  to  June  1,  1916,  the  corporation 
moved  its  business  to  a  store  on  Main  Street,  and  on  the  day 
last  mentioned,  when  plaintiff  called  there  to  see  about 
his  rent,  a  clerk  or  stenographer  offered  him  the  keys  to 
his  premises,  which  he  refused.  Upon  his  return  to  his 
own  ofl5ce  he  found  that  the  keys  had  been  left  there.  He 
immediately  sent  them  back  to  the  defendant  with  a  letter 
stating  that  he  expected  payment  of  the  rent  up  to  March 
1,  1917,  the  date  when  the  lease  would  expire.  No  other  no- 
tice was  given  that  defendant  intended  to  terminate  the 
tenancy.  Of  course,  when  plaintiff  called  at  the  Main  Street 
store  he  knew  that  the  corporation  had  moved  from  his 
premises.  It  is  said  by  appellants  **that  defendant  was  not 
required  under  our  statutes  to  give  notice  of  the  termina- 
tion of  the  tenancy."  The  authorities  do  not  support  the 
statement.  In  Stoppelkamp  v.  Mangeot,  42  Cai.  323,  it  is 
said:  ''In  the  case  of  a  lease  from  month  to  month  the 
estate  does  not  terminate  by  the  mere  lapse  of  time.  Neither 
party  can  terminate  the  relation  without  giving  notice  in 
advance  for  the  time  required  by  law."  Such  a  tenancy  may 
bo  terminated  by  the  notice  under  so-tion  1046  of  the  Civil 
Code.     {Corson  v.  Benson,  86  Cal.  439,  [25  Pac.  7].)     The 
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notice  to  tenninate  a  month-to-month  tenancy  must  be  for 
one  month  before  the  expiration  of  the  term.  {Owen  v. 
Uerzihoff,  2  Cal.  App.  623,  [84  Pac.  274].) 

[2]  It  is  contended  that  if  a  notice  to  terminate  was 
required,  then  the  tender  of  the  keys  was  sufBcient,  and  that 
defendant  can  be  held  for  rent  for  only  one  month.  The 
most  that  can  be  reasonably  claimed  for  such  tender  is  that 
it  was  a  mere  offer  to  terminate  the  tenancy  and  surrender 
possession,  which  was  promptly  declined  by  the  landlord. 
Furthermore,  Mr.  Oppenheim,  the  manager  of  the  corpora- 
tion, seems  to  have  construed  the  matter  in  that  light.  It 
appears  without  contradiction  that  between  the  middle  of 
July  and  the  middle  of  August  following  the  tender  of  the 
keys  he  told  a  real  estate  agent  that  they  still  had  the 
property  and  would  be  willing  to  rent  it  if  he  had  a  tenant. 
He  looked  for  the  keys,  and  was  informed  by  the  stenog- 
rapher that  they  had  been  given  to  someone  to  look  at  the 
building  and  had  not  been  returned.  He  then  sent  a  man, 
who  opened  the  door  of  the  premises  for  the  agent  and  a 
prospective  tenant.  Two  or  three  days  later  he  instructed 
the  agent  to  get  a  locksmith  to  open  the  door  so  that  the 
agent  could  again  exhibit  the  premises.  He  told  him  to 
have  keys  made,  and  paid  for  them  when  they  were  delivered 
to  him  by  the  agent.  He  said  to  the  agent  that  he  did  not 
care  whether  he  rented  the  building  or  not,  because  they 
might  get  in  a  big  consignment  of  bags  and  put  them  in 
there  and  make  as  much  as  they  would  be  out  at  the  time 
the  lease  expired. 

It  is  urged  that  evidence  of  these  statements  and  acta 
of  Mr.  Oppenheim  transpiring  after  June  1st  cannot  be  con- 
sidered, as  it  is  not  shown  that  they  were  ever  communi- 
cated to  the  plaintiff.  The  evidence  went  in  without  objec- 
tion and  was  properly  admitted  in  proof  of  plaintiff's  claim 
that  the  tenancy  was  not  terminated  on  June  1st  and  that  de- 
fendant continued  to  exercise  dominion  and  control  over  the 
premises  thereafter,  even  though  they  were  vacant. 

The  inference  appears  that  for  some  reason  which  he  con- 
sidered advantageous  to  the  corporation  Mr.  Oppenheim 
did  not  take  legal  steps  to  terminate  the  month-to-month 
tenancy.  He  was  largely  interested  in  and  had  a  compre- 
hensive knowledge  of  the  business  and  was  fortified  with  the 
assistance  of  counsel.    He  was  manager  and  had  control  not 
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only  of  the  corporation  but  of  the  affairs  of  the  partnership 
from  its  very  inception.  He  participated  in  the  negotia- 
tions which  resulted  in  the  lease  to  the  partnership.  Upon 
the  organization  of  the  corporation  practically  three-fourths 
of  the  stock  was  issued  to  him,  while  at  the  time  of  the 
trial  he  testified  that  he  owned  it  all  except  two  shares. 

It  is  contended  that  plaintiff  did  not  allege  or  prove,  and 
that  the  court  did  not  find,  that  the  relation  of  landlord 
and  tenant  existed  between  plaintiff  and  the  corporation. 
This  contention  is  based  in  part  upon  the  existence  of  the 
lease  from  plaintiff  to  the  partnership,  and  cases  are  cited 
to  the  effect  that  there  is  no  privity  of  contract  between 
a  landlord  and  an  under  tenant. 

The  complaint,  among  other  things,  alleges  that  the  cor- 
poration went  into  the  possession  of  the  premises  in  De- 
cember, 1915;  that  on  the  same  day  the  corporation  be- 
came a  tenant  in  these  premises  of  plaintiff  at  the  monthly 
rental  of  two  hundred  dollars  per  month,  and  it  was  agreed  to 
be  paid  to  plaintiff  by  the  corporation  in  advance  each  and 
every  month ;  that  the  corporation  remained  in  possession  as  a 
tenant  from  month  to  month  up  to  March  1,  1917,  paying  the 
rent  up  to  June  1,  1916.  The  answer  alleges  that  on  or  about 
June  1,  1916,  the  corporation  occupied  the  premises  as  a  ten- 
ant from  month  to  month  and  not  otherwise;  that  on  June 
1st  it  surrendered  the  said  premises  to  plaintiff  and  that  said 
tenancy  terminated  on  that  day.  Defendants'  counsel  ad- 
mitted at  the  trial  ''that  there  was  a  month-to-month  tenancy 
between  the  plaintiff  and  the  corporation,  but  denied  the 
existence  of  such  a  lease  subsequent  to  June  1,  1916." 
The  findings  followed  the  allegations  in  the  complaint,  and 
in  view  of  the  answer  and  the  admission  of  counsel  no  evi- 
dence was  necessary  as  to  the  relation  of  the  parties  prior 
to  the  date  last  named. 

[3]  Whatever  agreements  or  negotiations  were  had  be- 
tween these  parties  or  with  the  partnership  were  not  in  evi- 
dence. It  appears  that  both  parties,  apparently  with  full 
knowledge  of  all  the  circumstances  of  the  case,  and  advis- 
edly, both  in  their  pleadings  and  in  their  statements  to  the 
court,  agreed  to  the  ultimate  fact  that  the  corporation  was  a 
tenant  of  plaintiff  under  a  month-to-month  tenancy  up  to 
June  1, 1916.  No  citation  of  authority  seems  necessary  to  show 
that  under  these  circumstances  defendant  cannot  now  in  this 
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court,  for  the  first  time,  raise  the  question  that  it  does 
not  appear  that  the  corporation  was  the  tenant  of  plaintiff. 

[4]  As  to  the  objection  to  the  sufficiency  of  the  com- 
plainty  it  is  true  that  there  is  no  direct  allegation  that  the 
corporation  was  a  tenant  of  plaintiff.  It  is  alleged,  how- 
ever, that  it  was  agreed  that  the  rent  was  to  be  paid  to 
plaintiff  by  the  corporation  in  advance  each  and  every 
month.  This,  taken  in  connection  with  the  other  allegations 
hereinbefore  alluded  to,  is  sufficient  to  support  the  judgment 
where,  as  here,  no  objection  was  ever  taken  to  the  com- 
plaint in  that  particular  in  the  trial  court.  Mere  defects  in 
the  manner  of  stating  facts  cannot  be  considered  for  the 
first  time  on  appeal.  {Fvdickar  v.  East  Rivers'lde  Irr.  Dist,, 
109  Cal.  34,  [41  Pac.  1024] ;  Merrill  v.  Pacific  Transfer  Co. 
131  Cal.  582,  [63  Pac.  915];  Oiierian  v.  Joyce,  133  Cal. 
405,  [65  Pac.  972] ;  WUley  v.  Crocker-Woolivorth  Nat. 
Bank,  141  Cal.  518,  [75  Pac.  106].) 

As  the  trial  court  made  no  finding  as  to  whether  or  not 
there  had  ever  been  an  account  stated  between  the  parties, 
it  is  unnecessary  to  consider  the  objections  raised  as  to  the 
sufficiency  of  the  evidence  to  support  a  judgment  upon  that 
count  in  the  complaint. 

Upon  the  hearing  the  respondent  conceded  that  the  com- 
plaint was  insufficient  to  support  the  judgment  against  the 
stockholders  Oppenheim  and  Levy.  As  to  them,  therefore, 
the  judgment  is  reversed.  The  judgment  against  the  West- 
ern Bag  Company,  a  corporation,  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920. 

All  the  Justices  concurred. 
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[Civ.  Ko.  dl26.    First  Appellate  District,  Division  Two. — ^Deeember 

29,  1919.] 

JENNIE  E.  JOHNSON  et  al.,  Respondents,  v.  E.  W. 

HENDEICK,  Appellant. 

[1]  Xeoligence — Action  roB  Damages  fob  Personal  Injuries — Evi- 
dence.— In  this  action  for  damages  for  personal  injuries  sustained 
bj  a  wife  when  she  was  thrown  from  an  automobile  in  which  she 
was  riding  with  her  husband  when  struck  by  an  automobile  driven 
by  the  defendant,  there  was  sufficient  evidence  to  support  the 
verdict  of  the  jury  negativing  any  claim  of  contributory  negligence 
on  the  part  of  the  husband  and  establishing  negligence  on  the 
part  of  defendant  under  a  traffic  rule  by  which  the  former  had 
the   right  of  way. 

[2]  Id. — Extent  of  Injuries — Damages. — In  such  action,  in  view  of 
the  nature  and  continuing  character  of  the  injuries  sustained  by  the 
wife  and  her  inability  thereafter  to  use  her  right  arm,  the  amount 
of  damages  awarded  was  not  such  as  at  first  blush  to  cause  that 
shock  to  the  conscience  which  is  said  alone  will  warrant  the  infer- 
ence that  the  jury  has  been  improperly  influenced  by  passion  or 
prejudice. 

[3]  Id. — Injuries  to  Wife — Damages — Parties — Verdict. — ^Money  re- 
covered for  damages  to  the  wife  is  community  property;  therefore, 
the  husband  has  an  interest  in  the  subject  of  an  action  for 
damages  to  the  wife  and  is  a  proper  party  plaintiff;  and  where 
he  joins  with  the  wife  as  party  plaintiff  in  such  an  action,  a 
verdict  in  favor  of  the  plaintiffs  is  correct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.    C.  N.  Andrews,  Judge.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Shreve  &  Shreve  and  Herbert  N.  Ellis  for  Appellant 

B.  L.  Davin  and  Sweet,  Stearns  &  Forward  for  Respond- 
ents. 

BRITTAIN,  J. — The  defendant  appeals  from  a  judgment 
for  $695,  damages  and  costs,  on  a  verdict  of  the  jury  for 
injuries  sustained  by  Mrs.  Jennie  E.  Johnson,  when  she  was 


1.     Negligence  of  husband  as  driver  of  automobile  as  imputable  to 
wife  riding  as  passenger,  note,  Ann.  Oas.  1918B,  ft41. 
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thrown  from  an  automobile  in  which  she  was  riding  with 
her  husband  when  that  ear  was  struck  by  an  automobile 
driven  by  the  defendant. 

The  collision  occurred  at  the  intersection  of  Crosby  Street 
and  Logan  Avenue,  in  the  city  of  San  Diego,  in  the  after- 
noon of  a  clear  day.  Logan  Avenue,  which  was  paved  with 
asphalt,  runs  east  and  west,  and  is  fifty-two  feet  wide  be- 
tween curbs.  Parallel  lines  of  street  railway  track  are  on 
either  side  of  the  center  line,  and  the  distance  from  the 
curb  on  each  side  of  the  nearest  rail  of  the  car  track  is 
eighteen  and  one-half  feet.  The  sidewalks  are  fourteen  feet 
wide.  Crosby  Street  runs  into  or  across  Logan  Avenue 
from  the  north.  It  is  forty  feet  wide  between  curbs,  and 
its  sidewalks  are  ten  feet  wide.  The  traffic  runs  west  on 
the  north  side  of  Logan  Avenue  and  east  on  the  south  side. 
On  Crosby  Street  the  traffic  runs  north  on  the  east  and 
south  on  the  west  side.  At  the  northeast  comer  of  the  street 
intersection  is  a  large  building  which  cuts  oflf  the  view  of 
drivers  running  west  on  the  north  side  of  Logan  Avenue. 
At  the  time  of  the  collision  there  was  an  automobile  stand- 
ing in  front  of  this  building  near  the  comer  of  Crosby 
Street.  Crosby  Street  was  unpaved.  There  had  been  rains, 
and  on  the  east  side  of  the  street  there  waSi  or  had  been,  a 
puddle  of  water  or  mud  hole,  and  on  the  west  side  there 
were  ruts.  There  was  a  smoother,  beaten  roadway  covering 
a  portion  of  the  center  of  the  street.  Johnson,  with  his  wife 
and  another  passenger,  was  in  a  Maxwell  machine  proceed- 
ing south  on  Crosby  Street,  and  Johnson  intended  to  turn 
e&st  on  Logan  Avenue.  Hendrick,  with  whom  were  his 
wife  and  daughter,  was  driving  a  large  Hudson  ear  west  on 
the  north  side  of  Logan  Avenue.  Johnson  and  other  wit- 
nesses testified  that  he  drove  straight  out  of  Crosby  Street 
on  to  Logan  Avenue,  and,  because  of  two  fast-moving  ma- 
chines proceeding  east  on  Logan  Avenue,  slowed  down  to 
about  one  mile  an  hour,  he  having  cut  off  his  gasoline  sup- 
ply and  depressed  the  foot-lever  operating  the  dutch,  so 
that  the  machine  was  slowly  moving  forward  by  its  own 
momentum.  He  said,  or  it  was  suggested  to  him  by  a 
question,  that  he  was  then  ''coasting,"  but  the  fact  appears 
to  have  been  as  stated.  Johnson  testified  positively  that  he 
was  west  of  the  center  line  of  Crosby  Street  at  all  times 
while  he  was  in  Logan  Avenue  and  that  he  had  proceeded 
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straight  across  Logan  Avenue  to  a  point  where  the  front 
part  of  his  machine  had  nearly,  if  not  quite,  reached  the 
center  line  of  Logan  Avenue  before  he  was  struck.  Hen- 
drick  and  his  daughter  testified  that  he  was  driving  at  the 
rate  of  about  twelve  miles  an  hour  and  that  shortly  before 
he  reached  the  comer  of  Crosby  Street  Johnson  came  into 
Logan  Avenue  on  the  east  side  of  Crosby  Street,  turning 
toward  the  east,  so  that  the  Maxwell  machine  appeared  to 
be  facing  him  or  turning  toward  him;  that  he  immediately 
put  on  his  brakes,  and  the  machine  he  was  driving  skidded 
until  the  left  front  mud-guard  struck  the  left  hind  wheel  of 
the  Maxwell  machine.  Under  the  traffic  law  it  is  conceded 
by  the  appellant  that  Johnson,  coming  into  Logan  Ave- 
nue from  the  right,  had  the  right  of  way,  but  it  is  claimed 
that  Johnson  violated  the  traffic  law  in  driving  into  Logan 
Avenue  east  of  the  center  line  of  Crosby  Street. 

From  the  foregoing  statement  it  appears  that  the  evidence 
upon  the  question  of  whether  Johnson  entered  Logan  Ave- 
nue east  or  west  of  the  center  of  Crosby  Street  was  sharply 
in  conflict.  From  the  appellant's  evidence  it  appears  that 
if  the  Hudson  machine  had  not  been  slowed  almost  to  the 
stopping  point,  the  collision  would  have  wrecked  the  Max- 
well machine  and  probably  the  Hudson  car,  and  that  the 
fact  that  the  Maxwell  machine  was  not  moved  west  very  far, 
if  at  all,  by  the  impact  of  the  collision,  would  indicate  that  the 
argumentative  statement  just  made  was  correct.  After  the 
collision  the  Maxwell  car  was  lying  on  the  north  car  track, 
extending  diagonally  into  the  space  between  the  tracks,  with 
the  front  end  pointed  toward  the  east.  It  is  conceded  that 
by  the  collision  the  rear  end  of  the  Maxwell  car  was  moved 
some  distance,  but  not  very  far,  to  the  west.  The  broken 
rear  wheel  was  lying  on  the  ground  about  two  feet  north 
of  the  outside  rail  of  the  north  car  track  and  some  distance 
west  of  the  center  line  of  Crosby  Street.  After  passing 
the  machine  which  stood  on  Logan  Avenue,  near  the  east 
side  of  Crosby  Street,  and  near  which  the  appellant's  ma^ 
chine  was  when,  according  to  his  testimony,  he  saw  the 
Johnson  machine  approaching  him,  Hendrick  might  have 
turned  north  toward  Crosby  Street  to  pass  back  of  the 
Johnson  machine,  unless  the  Johnson  machine  was  so  close 
to  the  east  curb  line  of  Crosby  Street  that  there  was  not 
room  to   pass.    If  it  had  been  so  close  as  that,  to  have 


320  Johnson  v.  Hendrick.  [45  Cal.  App. 

reached  the  point  where  it  was  found  immediately  after  the 
accident  it  would  have  been  necessary  for  the  impact  to  be 
sufficiently  strong  to  shove  or  throw  the  Maxwell  machine 
at  least  fifteen  feet,  and  there  is  no  evidence  to  support  any 
such  deduction.  Prom  the  place  where  Hendrick  applied 
the  brakes  to  the  Hudson  car,  the  burned  tracks  of  the 
sliding  hind  wheels  made  straight  lines  from  about  the  east 
curb  of  Crosby  Street  to  the  place  where  the  rear  wheels 
of  the  Hudson  Car  stopped  at  the  time  of  the  impact,  a 
distance  of  fifteen  to  eighteen  feet.  If  he  had  swerved  to 
pass  back  of  the  Maxwell  car,  the  track  would  not  have 
been  in  a  direct  line.  [1]  There  was  suflBcient  evidence  to 
support  the  verdict  of  the  jury  negativing  any  claim  of 
contributory  negligence  on  the  part  of  Johnson  and  estab- 
lishing negligence  on  the  part  of  Hendrick  under  the  traffic 
rule  by  which  Johnson  had  the  right  of  way. 

[2]  It  is  further  contended  that  the  evidence  is  insuffi- 
cient to  support  the  verdict  because  the  appellant  claims 
that  the  award  of  $695  was  excessive,  and  that  it  must  have 
been  given  under  the  influence  of  prejudice  and  passion,  of 
which  the  appellant  contends  a  contributing  cause  was  the 
fact,  developed  on  his  cross-examination,  that  his  business 
was  that  of  a  saloon-keeper.  Mrs.  Johnson  was  seated  on 
the  front  seat  of  the  Maxwell  machine  at  the  time  of  the 
collision.  By  the  impact  she  was  thrown  out  over  the  door 
of  the  machine,  stunned,  and  received  numerous  bruises, 
the  most  serious  of  which  appeared  to  be  some  injury  to 
the  soft  part  of  her  right  arm,  near  the  elbow.  She  also 
testified  to  some  injury  to  her  hip,  from  which,  she  testified, 
she  continued  to  suffer  at  the  time  of  the  trial.  An  X-ray 
plate  of  the  elbow,  taken  about  a  month  after  the  accident, 
failed  to  show  injury  to  the  bone,  but  the  evidence,  both 
of  Mrs.  Johnson  and  her  medical  attendant,  showed  that 
there  was  difficulty  in  flexing  and  extending  the  right  arm, 
and  that  the  swelling  of  the  elbow  continued  for  a  period 
of  some  weeks.  On  behalf  of  the  appellant  it  was  sought 
to  be  shown  that  the  pains  of  which  Mrs.  Johnson  com- 
plained might  have  been  caused  by  rheumatism.  The  most 
that  can  be  said  upon  this  point  also  is  that  the  evidence 
was  conflicting  and  the  verdict  of  the  jury  is  conclusive 
upon  the  subject.  Mr.  and  Mrs.  Johnson  carried  on  a  busi- 
ness together  as  bath-house  keepers  on  one  of  the  piers  in 


Dec.  1919.]  Johnson  v.  Henorick.  321 

San  Diego.  Prior  to  the  accident  she  had  been  able  to 
attend  to  the  necessary  washing  of  the  articles  used  in  the 
business  and  to  clean  the  bath-houses.  After  the  accident 
she  was  unable  to  do  this  work.  She  got  employment  in  a 
fish  market,  but  after  five  days  found  that  she  could  not 
use  her  arm  in  the  work  she  was  given  to  do.  The  amount 
of  damages  awarded  is  not  such  as  at  first  blush  to  cause 
that  shock  to  the  conscience  which  is  said  alone  will  war- 
rant the  inference  that  the  jury  has  been  improperly  influenced 
by  passion  or  prejudice,  nor  does  it  appear  that  the  jury 
was  in  any  way  improperly  influenced  by  learning  the  na- 
ture of  the  business  in  which  the  appellant  was  engaged. 
Jennie  E.  Johnson,  who  was  injured,  was  joined  as  plain- 
tiff by  her  husband,  P.  C.  Johnson.  The  verdict  of  the 
jury  was  in  favor  of  the  plaintiffs  and  assessed  their  dam- 
ages at  $695.  It  is  argued  that  the  award  of  a  lump  sum 
to  both  plaintiffs,  when  the  evidence  showed  but  one  plain- 
tiff in  fact  was  entitled  to  recover,  rendered  the  verdict 
contrary  to  law.  The  allegation  of  the  complaint  was  that 
plaintiff,  Jennie  E.  Johnson,  had  been  damaged  in  the  sum 
of  three  thousand  dollars.  There  was  no  claim  for  special 
damages,  and  a  claim  on  the  part  of  the  husband  alone  for 
damages  for  loss  of  services  of  his  wife  during  the  time  she 
was  incapacitated  from  work  could  not  have  been  joined 
in  the  suit  for  the  direct  damages  to  her.  {Boston  v. 
Vniied  Trade  etc,  Co.,  173  Cal.  199,  [L.  R.  A.  1917A,  394, 
159  Pac.  597].)  Prior  to  the  amendment  of  section  370 
of  the  Code  of  Civil  Procedure,  in  1913  [Stats.  1913,  p. 
217],  in  an  action  for  injuries  to  the  wife  the  husband  was 
a  necessary  party.  In  such  an  action,  since  the  amendment, 
the  wife  may  sue  alone,  but  she  is  not  required  to  sue  in 
that  manner.  All  persons  having  an  interest  in  the  subject 
of  the  action  and  in  obtaining  the  relief  demanded  may  be 
joined  as  parties,  except  when  otherwise  expressly  provided. 
(Code  Civ.  Proc,  sec.  378.)  [3]  Money  recovered  for 
damages  to  the  wife  in  this  state  has  always  been  held 
to  be  community  property,  because  it  was  not  owned  by  the 
wife  before  marriage,  nor  acquired  afterward  by  gift,  de- 
vise, bequest,  or  descent.  (Civ.  Code,  sec.  162;  Moody  v. 
Southern  Pac.  Co.,  167  Cal.  786,  [141  Pac.  388].)  The  hus- 
band, therefore,  had  an  interest  in  the  subject  of  the  action 
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and  was  a  proper  party  plaintiff.  The  form  of  the  verdict 
is  correct. 

It  is  contended  that  the  court  erred  in  stating,  when  rul- 
ing upon  a  question  of  the  admissibility  of  evidence,  that 
he  was  inclined  to  the  view  that  the  husband  was  a  sub- 
stantial party  to  the  action,  and  not  a  mere  and  purely 
formal  party,  being  joined  only  because  of  his  being  the 
husband,  and  in  instructing  the  jury  upon  that  theory  of 
the  law.  The  answer  to  the  appellant's  second  proposition 
would  seem  to  dispose  of  this  contention.  The  instructions 
given  to  the  jury,  considered  as  a  whole  and  in  reference 
to  the  facts  in  evidence,  appear  to  be  without  fault. 

The  appellant  lastly  contends  that  the  court  erred  in 
denying  the  defendant's  motion  for  a  new  trial,  which  was 
noticed  upon  all  the  statutory  grounds.  Except  as  to  the 
matter  of  the  suflSciency  of  the  evidence  to  sustain  the  ver- 
dict, the  points  presented  to  the  trial  court  were  the  same 
as  have  already  been  determined  in  the  foregoing  parts  of 
this  opinion.  In  regard  to  them  there  was  no  error  on  the 
part  of  the  trial  judge  in  denying  the  motion.  It  is  urged, 
however,  that  the  appellant  was  deprived  of  his  right  to 
present  argument  on  the  sufficiency  of  the  evidence  by  rea- 
son of  the  refusal  of  the  trial  judge  to  make  an  order  re- 
quiring the  phonographic  reporter  to  read  from  his  notes 
all  the  evidence  taken  at  the  trial.  The  appellant  bases 
his  right  to  have  the  notes  so  read  on  the  amendment  of 
section  660  of  the  Code  of  Civil  Procedure,  adopted  in 
1915,  which  in  terms  provides  that  on  the  motion  for  a  new 
trial,  if  the  phonographic  notes  have  not  been  transcribed, 
**the  reporter  must  upon  the  request  of  the  court,  or  either 
party,  attend  the  hearing  of  the  motion,  and  shall  read  his 
notes,  or  such  parts  thereof  as  the  court,  or  either  party, 
may  require."  The  code  prescribes  specific  fees  to  be  paid 
to  the  phonographic  reporter  for  his  services  in  taking  the 
report  and  for  transcribing  his  notes.  It  does  not  provide 
fees  for  reading  those  notes,  which  in  some  cases  might 
occupy  many  days.  The  judge  of  the  trial  court,  in  refus- 
ing to  make  the  order  requested  by  the  appellant,  expressed 
the  view  that  in  so  far  as  the  section  requires  the  reporter 
to  read  his  notes  without  providing  a  method  of  compensa- 
tion, it  is  unconstitutional.  It  is  not  necessary  to  deter- 
mine that  question  in  this  case.    The  present  appeal  was 
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taken  by  the  alternative  method.  The  reporter's  notes 
were  transcribed  in  full,  and  are  before  this  court.  They 
have  been  read  and  considered  in  their  entirety,  and  the 
court  has  concluded  that  there  was  suflScient  evidence  to 
sustain  the  verdict.  The  court  cannot  presume  that  if  the 
same  matter  had  been  read  to  the  trial  judge  he  could  have 
reached  any  other  conclusion.  Furthermore,  if  the  trial 
court  was  in  error  in  this  particular,  this  court  is  unable, 
upon  an  examination  of  the  entire  record,  including  all 
the  evidence,  to  determine  that  there  has  been  any  mis- 
carriage of  justice  in  this  case. 
The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 


[Civ.   No.   8126.    First   Appellate   District,   Division   Two. — ^December 

29,  1919.] 

C.    H.    BARNARD,    Respondent,    v.    H.    W.    McINTIRB, 

Appellant. 

[1]    COBPOBATIONS — CONDITION AI.    SUBSCRIPTIONS — WAIVER   OF   RlOHT    TO 

BxsciND. — Where  a  subscriber  to  the  capital  stock  of  a  corporation 
which  has  been  granted  a  permit  to  sell  its  stock  upon  certain 
given  conditions,  among  them  being  a  condition  that  the  subscrip- 
tions shall  within  a  given  time  be  subject  to  rescission  by  the  sub- 
scriber, ezpresslj  waives  the  conditions  contained  in  such  permit 
and  thereafter  allows  the  time  within  which  such  subscription 
might  be  rescinded  under  the  permit  to  lapse,  the  corporation 
eannot  gratuitously  afford  him  such  right  at  the  expense  of  a 
eiedltor  of  the  corporation. 

[2]  Id. — Unpaid  Subscriptions — Liabiuty  to  Creditors. — Such  sub- 
scriber, having  waived  all  right  to  rescind  and  the  corporation  not 
having  released  him  from  his  subscription,  is  liable  for  the  unpaid 
balance  due  thereon  to  a  creditor  of  the  corporation. 

APPEAL  from  a  jndgrment  of  the  Superior  Court  of  Los 
A^ngeles   County.    Charles   Wellborn,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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I.  Henry  Harris  and  Charles  A.  Bank  for  Appellant. 
Manning,  Thompson  &  Hoover  for  Respondent. 

LAN6D0N,  P.  J. — This  is  an  appeal  by  the  defendant 
from  a  judgment  in  favor  of  the  plaintiff  for  $1,044.43. 
The  action  was  an  equitable  one,  to  recover  $2,688.35  upon 
an  alleged  unpaid  subscription  for  stock,  due  from  defend- 
ant to  the  America-Europa  Film  Company,  against  which 
company  the  plaintiff  had  recovered  a  deficiency  judgment 
in  an  action  to  foreclose  a  chattel  mortgage.  The  mortgage 
had  been  given  by  said  corporation  to  secure  the  payment  of 
a  note  for  two  thousand  five  hundred  dollars,  payable  to 
the  plaintiff.  The  appellant  has  argued  in  his  briefs  a 
number  of  questions  of  fact  and  has  quoted  evidence  in 
support  of  his  version  of  the  testimony.  But  there  was  con- 
flicting evidence  upon  the  decisive  questions  of  fact  in 
the  ease,  and  appellant's  argument  upon  the  evidence 
merely  raises  the  question  of  whether  or  not  there  is 
any  substantial  evidence  contained  in  the  record  upon 
which  certain  findings  of  the  trial  court  may  be  based.  The 
question  of  the  due  execution  of  the  note  to  the  plaintiff, 
secured  by  chattel  mortgage,  the  consideration  therefor,  and 
such  matters  we  may  dismiss  very  briefly.  Th^  are  argued 
by  appellant,  but  are  not  open  to  inquiry  here,  nor  were 
they  open  to  inquiry  by  the  trial  court.  For,  under  the 
findings  of  the  court  that  the  plaintiff  had  recovered  judg- 
ment in  an  action  against  the  corporation  based  upon  said 
note,  and  a  deficiency  judgment  had  been  entered  against  said 
corporation  after  a  sale  of  the  personal  property  under  the 
chattel  mortgage,  all  matters  relating  to  the  validity  of  that 
obligation   against   the  corporation  became  res  adjtidicata. 

It  was  found  by  the  trial  court  that  on  January  18,  1916, 
the  defendant  subscribed  for  four  thousand  five  hundred 
shares  of  the  stock  of  the  America-Eurox>a  Film  Company, 
and  agreed  to  pay  two  thousand  five  hundred  dollars  there- 
for, and  that  the  sum  of  $510  had  been  paid  by  said  defend- 
ant upon  said  subscription,  leaving  a  balance  due  of  $1,990; 
that  on  the  fourteenth  day  of  January,  plaintiff  subscribed 
for  two  thousand  five  hundred  shares  of  the  stock  of  said 
corporation  and  agreod  to  pay  therefor  the  sum  of  two  thou- 
sand five  hundred  dollars,  and  that  no  part  of  said  sum 
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has  been  paid.  There  are  other  findings  of  fact  which  will 
be  discussed  hereinafter.  The  trial  court  concluded  that  the 
plaintiff  was  entitled  to  a  judgment  against  the  defendant 
in  an  amount  determined  by  the  relative  proportion  which 
the  respective  amounts  due  from  plaintiff  and  defendant  to 
the  corporation  bore  to  the  entire  indebtedness  sued  upon. 
The  court  also  allowed  a  reduction  in  the  amount  recovered 
from  the  defendant  in  the  sum  of  $83.10,  being  four-ninths 
of  the  value  of  the  personal  property  sold  under  the  chattel 
mortgage,  and  required  the  plaintiff  to  assign  to  the  defend- 
ant a  four-ninths  interest  in  the  balance  of  the  judgment 
against  the  corporation  after  the  application  of  the  amount 
to  be  paid  by  the  defendant  and  the  amount  to  be  off  set 
against  the  plaintiff.  The  propriety  of  this  last  portion  of 
the  judgment  is  not  presented  for  our  consideration  here, 
as  it  is  favorable  to  the  appellant,  who  is,  of  course,  not 
objecting,  and  the  respondent  apparently  also  consented 
thereto. 

[1]  The  trial  court  found  that  a  permit  to  sell  stock 
was  issued  to  the  corporation  by  the  commissioner  of  cor- 
porations on  November  6,  1916.  This  permit  is  set  out  in 
the  findings  and  provides  that  ''each  subscription  for  stock 
shall  be  upon  the  condition  (which  shall  be  therein  recited) 
that  unless  bona  fide  subscriptions  for  not  less  than  twelve 
thousand  five  hundred  shares  shall  have  been  obtained  from 
responsible  subscribers  on  or  before  the  fifteenth  day  of 
February,  1916,  such  subscription  shall  at  any  time  within 
three  months  thereafter,  be  subject  to  rescission  by  said  sub- 
scriber, and  pending  the  securing  of  said  subscriptions,  not 
less  than  eighty  per  cent  of  each  payment  upon  each  sub- 
scription shall  be  paid  by  the  subscriber  to  a  depositary 
designated  by  said  company  and  approved  by  said  com- 
missioner to  be  held  as  an  escrow  and  disposed  of  as  fol- 
lows": Then  follows  a  provision  that  the  money  shall  be 
repaid  to  any  subscriber  who  shall  rescind  in  accordance 
with  the  conditions  of  the  permit.  It  was  found  that  on 
January  14,  1916,  one  A.  E.  Ruddell  entered  into  an  agree- 
ment for  the  purchase  of  stock  of  the  company,  under  the 
permit,  and  by  said  agreement  expressly  waived  the  condi- 
tions set  forth  in  said  permit  as  to  the  escrow  of  the  pur- 
chase money  and  agreed  that  the  same  might  be  released  at 
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once  into  the  treasury  of  the  company.  On  January  18, 
1916,  this  Ruddell  subscription  agreement  was  taken  over  by 
the  defendant  by  written  agreement,  and  on  said  date  de- 
fendant complied  with  said  written  agreement  and  purchased 
said  stock  and  made,  executed  and  delivered  to  the  corpora- 
tion his  certain  promissory  notes,  dated  January  18,  1916, 
aggregating  two  thousand  five  hundred  dollars.  The  court 
also  found  that  the  defendant  did  not  repudiate  his  stock 
subscription  prior  to  the  commencement  of  this  action;  but 
this  finding  can  add  nothing  to  the  strength  of  the  plain- 
tiff's case  in  view  of  the  other  findings  mentioned  that  de- 
fendant's liability  for  stock  arises  by  reason  of  his  having 
** taken  over"  the  Ruddell  subscription  agreement  in  which 
the  right  to  repudiate  the  stock  subscription  had  been 
waived.  The  record  contains  evidence  upon  which  all  of 
these  findings  can  be  based. 

The  further  contention  of  the  defendant  that  the  corpora- 
tion released  him  from  his  agreement  to  purchase  stock  is 
also  answered  by  the  findings  of  the  trial  court.  The  court 
found  that  no  agreement  of  settlement  or  cancellation  or 
rescission  of  said  contract  of  subscription  was  made  prior 
to  the  commencement  of  this  action.  The  written  instru- 
ment upon  which  the  defendant  bases  this  last  contention 
appears  in  the  findings  of  the  court.  It  purports  to  be  an 
agreement  that  the  undersigned  members  of  the  board  of 
directors  "will  pass  a  resolution  releasing  Mr.  H.  W.  Mc- 
Intire  from  the  three  notes  (aggregating  two  thousand  five 
hundred  dollars)  in  our  possession  and  make  a  new  agree- 
ment with  him,  etc."  The  court  found  that  this  instru- 
ment was  signed  by  certain  directors  in  their  individual 
capacity.  There  is  nothing  in  the  record  to  show  that  the 
resolution  to  be  passed  in  the  future  was  ever,  in  fact, 
passed  by  the  directors  of  the  corporation.  It  therefore 
becomes  unnecessary  for  us  to  discuss  the  power  of  the 
directors  to  take  such  action.  It  does  appear  from  the  re- 
cord that  on  October  23,  1916,  a  month  after  this  action 
was  begun,  the  corporation  signed  an  agreement  releasing 
the  defendant  from  his  notes  given  for  the  payment  of  his 
stock,  and  such  agreement  recited  as  a  consideration  therefor 
that  the  defendant  had  previously  rescinded  his  said  stock 
subscription  and  had  advanced  the  sum  of  four  hundred 
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dollars  to  the  corporation,  and  that  the  corporation  had 
agreed  to  release  him  from  his  subscription  and  from  the 
payment  of  his  notes  given  therefor.  The  court  has  found 
that  said  last-mentioned  contract  was  not  made  in  accordance 
with  any  other  agreement  of  rescission  between  the  parties. 
The  instrument  cannot  be  of  importance  here,  however,  for 
another  reason.  It  was  entered  into  after  this  action  was 
begun,  and  since  the  defendant  had  lost  both  by  express 
waiver  and  by  the  lapse  of  the  time  limited  in  the  permit 
issued  by  the  commissioner  of  corporation,  the  right  to 
rescind  his  subscription,  the  corporation  could  not  gratui- 
tously aflford  him  this  right  at  the  expense  of  a  creditor  of 
the  corporation.  He  is  not  injured  by  reason  of  having 
advanced  four  hundred  dollars  to  the  corporation  for  its 
current  expenses,  as  this  amount  and  more  was  due  upon 
his  subscription  and  was  credited  by  the  court  upon  the 
same. 

[2]  The  court  having  found  upon  substantial  evidence 
that  the  defendant  by  written  instrument  appearing  in  the 
record  waived  all  right  to  rescind  his  subscription;  that  he 
did  not  in  fact  attempt  to  rescind  his  subscription  before 
the  commencement  of  the  action,  which  was  after  the  time 
provided  for  in  the  permit  under  which  his  stock  was  sold 
to  him,  and,  indeed,  after  the  time  limited  in  the  amended 
permit,  and  that  the  corporation  did  not  in  fact  release  him 
from  such  subscription,  it  follows  that  he  is  liable  for  the 
unpaid  balance  due  thereon  to  a  creditor  of  the  corporation. 
{Blood  V.  La  Serena  Land  Co.,  150  Cal.  764,  [89  Pac.  1090].) 

The  argument  contained  in  the  appellant's  brief  with 
reference  to  the  injustice  done  to  the  defendant  in  per- 
mitting the  plaintiff  to  rescind  his  stock  subscription  is  in- 
applicable here,  because  the  court  has  held  the  plaintiff  to 
his  contract  of  subscription.  His  obligation  upon  his  stock 
subscription  was  found  by  the  trial  court,  and  the  indebted- 
ness to  the  corporation  due  from  plaintiff  on  account  of  said 
subscription  was  applied  pro  rata  to  the  satisfaction  of  the 
judgment  held  by  him  as  a  creditor  of  the  corporation. 
The  judgment  seems  not  only  correct  in  law,  but  in  substan- 
tial accord  with  the  equities  of  the  parties.  Both  plaintiff 
and  defendant  are  compelled  to  carry  out  their  stock  sub- 
scription  agreements,    and    the    losses    which   the    business 
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venture  suffered  are  borne  by  them  equally  in  proportion  to 
their  holdings  in  the  company. 
The  judgment  is  afSrmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920. 

All  the  Justices  concurred. 


[Ciy.   Ko.  8114.    Second  Appellate   District,  Diyision   One. — ^December 

30,   1919.] 

GLOBE  INDEMNITY  COMPANY  (a  Corporation),  Peti- 
tioner,  v.  INDUSTRIAL  ACCIDENT  COMMISSION 
et  al..  Respondents. 

[1]  Workmen's  Compensation  Act — Employment  as  Cabpenteb  on 
Daikt  Fa&m— -Coubse  of  Business  or  Employers — Evidence. — 
In  this  proceeding  involving  an  award  by  the  Industrial  Acci- 
dent Commission  in  favor  of  the  widow  and  minor  children  of  a 
man  who  died  from  injuries  received  through  the  giving  awaj  of 
a  scaffolding  used  in  connection  with  the  construction  of  a  silo  on 
the  dairy  farm  of  the  copartners  by  whom  he  was  employed,  the 
testimony  of  one  of  the  copartners  showed  that  the  engagement 
of  the  deceased  was  in  the  course  of  the  business  or  occupation 
of  the  copartners. 

[2]  Id. — Election  to  Comb  Within  Compensation  Law  —  Takxsq 
Out  of  Insurance — Evidence. — In  this  proceeding  involving  an 
award  by  the  Industrial  Accident  Commission  against  the  insur- 
ance carrier  of  certain  copartners  and  in  favor  of  the  widow  and 

1.  What  accident  arising  out  of,  and  in  course  of,  employment 
is  within  purview  of  Compensation  Act,  notes,  Ann.  Cas.  1913C,  4; 
Ann.  Oas.  19146,  498;  Ann.  Oas.  1915 A,  126;  Ann.  Cas.  1915C,  779; 
Ann.  Cas.  1916A,  388;  Ann.  Oas.  19166,  1293;  Ann.  Cas.  1916D,  584, 
694;  Ann.  Cas.  1916E,  166;  Ann.  Cas.  1917D,  195,  199,  209;  Ann. 
Cas.  1917E,  321,  332;  Ann.  Cas.  1918D,  683;  Ann.  Oa««  1918E.  813, 
1168;  L.  B.  A.  1916A,  40,  232;  L.  R.  A.  1917D,  114;  L.  B.  A.  1918P, 
81)0. 
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minor  children  of  a  man  who  died  from  injuries  received  through 
the  giving  away  of  a  scafFolding  used  in  connection  with  the  con- 
struction of  a  silo  on  the  dairy  farm  of  the  copartners,  the  ad- 
missions in  the  anewer  of  the  insurance  carrier  and  its  stipulations 
during  the  course  of  the  hearing  showed  that  such  copartners  had 
elected  to  bring  themselves  within  the  provisions  of  the  com- 
pensation law,  and  also  that  insurance  had  been  taken  out  there- 
under. 

[3]  Id. — Admissions  in  Pleadings  and  Dubino  Hkabing — ^NECi^ssiTT 
FOB  F[NDINGS.^-Facts  admitted  in  the  pleadings  or  stipulated  to 
be  true  on  the  hearing  need  not  be  made  the  subject  of  a  finding. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
H.  W.  Eidd  and  A.  J.  Verheyen  for  Petitioner. 
A.  E.  Oraupner  for  Respondents. 

JAMES,  J. — The  indemnity  company  petitioner  brought 
this  proceeding  for  the  purpose  of  obtaining  a  review  of  the 
evidence  and  findings  made  by  the  Industrial  Accident  Gom« 
mission  under  which  an  award  was  entered. 

Defendants  Singleton  and  Haskell  were  copartners  en- 
gaged in  the  dairy  business.  Petitioner  was  the  insurance 
carrier.  In  September,  1918,  A.  B.  Schrock,  by  occupation 
a  carpenter,  was  employed  by  the  copartners.  He  had  been  so 
employed  at  intervals  for  a  considerable  length  of  time  doing 
cement  and  carpenter  work  as  required.  In  the  month  men- 
tioned he  had  built  a  silo  on  the  dairy  farm  of  the  copartners 
and,  after  a  short  interval,  was  called  to  build  a  second  silo, 
upon  which  he  was  working  when  the  scalToIding  gave  away, 
precipitating  him  to  the  bottom  of  the  structure  and  causing 
a  fracture  of  the  skull,  from  which  he  died.  Compensa- 
tion was  asked  for  on  the  part  of  the  widow  and  minor 
children  and  an  award  was  made  against  the  Indemnity 
Company  here  complaining. 

[1]  The  first  point  made  is  that  the  engagement  of  the 
deceased  was  both  casual  and  not  in  the  course  of  the  busi- 
ness or  occupation  of  his  employers.  That  it  was  casual 
may  be  admitted;  that  it  was  in  the  course  of  the  business 
of  his  employers  is  fully  borne  out  by  the  testimony.    On 
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that  point,  one  of  the  copartners  testified  as  follows: 
*'Q.  Now,  these  silos  that  were  being  built,  especially  the 
one  on  which  he  was  working  at  the  time  of  his  death;  for 
what  purpose  are  they  used?  A.  Well,  they  are  for  putting 
our  corn  in,  to  keep  the  ensilage  for  the  winter.  Q.  For 
the  manufacture  of  ensilage  for  winter  feed  and  that  winter 
feed  is  fed  to  milk  cows?  A.  Yes.  Q.  Part  of  your  busi- 
ness, is  it?  A.  Yes.  Q.  It  is  your  business  to  feed  cows 
and  produce  milk  and  the  work  that  he  was  doing  was  to 
erect  a  silo  to  further  that  purpose?  A.  Yes."  It  would 
seem  that  the  having  of  these  receptacles  for  the  storing 
of  feed  for  the  dairy  cows  was  as  essential  to  the  business 
conducted  by  the  copartners  as  the  maintaining  of  barns 
for  the  shelter  of  the  animals,  or  in  which  hay  or  other 
fodder  might  be  kept.  This  first  contention  made  by  peti- 
tioner, we  think,  is  so  plainly  without  substantial  merit  as 
to  deserve  no  further  discussion. 

[2]  The  second  point  relied  upon  is  that  there  was  no 
sufficient  evidence  or  finding  to  show  that  the  employers  of 
Schrock  (being  engaged  in  a  business  expressly  exempted 
from  the  provisions  of  the  Employers'  Liability  Act  [Stats. 
1917,  p.  831])  had,  as  they  were  permitted  to  do,  elected 
to  bring  themselves  under  the  provisions  of  the  act  in  ques- 
tion. We  quote  paragraphs  3,  4,  and  5  of  the  findings  as 
follows : 

**3.  That  at  the  time  of  said  injury  said  employers  were 
engaged  in  the  occupation  of  conducting  a  dairy  and  said 
employee  was  engaged  in  building  a  silo  for  the  storing  of 
ensilage  for  feeding  cows  at  said  dairy;  that  thereafter 
said  employee  was  at  said  time  engaged  in  dairy  labor  within 
the  meaning  of  section  8  of  the  Workmen's  Compensation, 
Insurance  and  Safety  Act  of  1917;  that  at  said  time  said 
employers  were  insured  against  liability  for  compensation 
under  said  act  by  defendant  Globe  Indemnity  Company,  a 
corporation,  by  a  policy  which  covered  the  applicant  and 
that  therefore  the  parties  hereto  were  at  the  time  of  said 
injury  subject  to  the  provisions  of  said  act  and  to  the  juris- 
diction of  this  Commission. 

'*4.  That  the  employers  had  knowledge  of  said  injury  as 
defined  by  section  15  of  said  act. 

**5.  That  the  defendant  Globe  Indemnity  Company,  a 
Corporation,  was  at  the  time  of  said  injury  the  insurance 
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carrier  for  said  employers  and  is  liable  for  the  full  com- 
pensation which  the  employers  are  liable  to  pay  and  that 
said  employers  are  therefore  entitled  to  be  relieved  from 
liability  on  account  of  such  injury  and  to  be  dismissed  from 
this  proceeding." 

It  may  be  correct  to  say  that  by  finding  3  an  election  on 
the  part  of  the  employers  to  submit  themselves  to  the  pro- 
visions of  the  law  is  not  expressly  determined,  but,  even 
though  such  an  admission  be  made,  the  evidence  is  ample 
to  the  point  and  in  that  particular  takes  the  form  of  a 
stipulation.  [3]  It  is  unnecessary  to  cite  authorities  that 
facts  admitted  in  the  pleadings  or  stipulated  to  be  true 
need  not  be  made  the  subject  of  a  finding.  At  page  19  of 
the  record  submitted  we  find  that  the  following  occurred 
while  one  of  the  partners  was  being  examined  as  a  witness: 
**Q.  Do  you  and  Mr.  Singleton  engage  in  any  other  business 
besides  that  of  the  dairy  business!  A.  No,  only  just  that 
ranch  up  there  is  what  we  have  together,  Q.  Have  you 
signed  an  acceptance  of  the  Workmen's  Compensation  Law 
for  yourself  and  for  your  employees  and  taken  out  insur- 
ance? A«  Yes,  we  have;  we  have  taken  out  insurance. 
The  Referee:  I  suppose  you  folks  will  stipulate  to  that? 
Mr.  Kidd:  Yes,  I  admit  that  to  be  a  fact.''  We  construe 
that  stipulation  to  be  an  admission,  both  that  an  election  had 
been  made  by  the  employers  to  bring  themselves  within  the 
provisions  of  the  compensation  law,  and  also  that  insur- 
ance had  been  taken  out  thereunder.  Further  than  this, 
the  answer  of  the  Indemnity  Company  petitioner  as  filed 
with  the  commission  contained  the  following  admission: 
**  Admits  that  on  or  about  September  23,  1918,  Absalom 
B.  Schrock  met  with  a  certain  accident  by  reason  of  which 
he  was  killed,  and  that  when  so  injured  he  was  in  the  em- 
ploy of  the  defendants  W.  H.  Singleton  and  James  S.  Has- 
kell and  that  at  the  time  of  the  happening  of  the  said  acci- 
dent and  of  the  death  of  said  Absalom  B.  Schrock  said  Globe 
Indemnity  Company  had  issued  and  outstanding  a  certain 
policy  of  insurance  indemnifying  said  Singleton  and  Has- 
kell within  the  limits  expressed  in  said  policy  from  the  lia- 
bility imposed  on  them  by  law  under  the  terms  of  the  Work- 
men's Compensation,  Insurance  and  Safety  Act  of  the  state 
of  California,  and  that  the  defendant  employers  and  this 
answering  defendant  had  due  and  sufficient  notice  of  the 
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happening  of  said  accident  and  of  the  said  death."  Again, 
we  find  a  stipulation  in  writing  made  by  petitioner  in  the 
course  of  proceedings  before  the  commission,  which  reads  as 
follows:  '*It  is  stipulated  that  the  defendant,  Globe  Indem- 
nity Company,  a  corporation,  was,  at  the  time  of  the  injury 
which  forms  the  subject  matter  of  the  above-entitled  pro- 
ceeding, the  insurance  carrier  for  the  employer  and  had 
insured  the  employer  against  liability  for  compensation  to 
the  employee  under  the  Workmen's  Compensation,  Insur- 
ance and  Safety  Act  of  1917,  and  is  liable  for  the  fuU  com- 
pensation which  the  employer  is  liable  to  pay,  if  any." 
Throughout  the  record  made  at  the  hearing  before  the  com- 
mission, up  to  the  point  that  a  rehearing  was  asked  for,  it 
is  not  apparent  that  there  was  any  dispute  between  peti- 
tioner and  its  adversaries  regarding  the  fact  that  the  em- 
ployers of  Schrock  were,  in  the  transaction  of  their  business, 
amenable  to  the  provisions  of  the  compensation  law. 

We  find  no  further  points  made  in  the  brief  filed  by 
petitioner  which  merit  or  require  additional  discussion. 

The  findings  and  award  of  the  respondent  commission 
are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  3149.    FiTBt  Appellate  IMstrict,  Division  Two. — Docrmbcr 

80,  1919.] 

ELIZABETH  A.  EVERETT,  Respondent,  v.  STANDARD 
ACCIDENT  INS.   CO.    (a   Corporation),   Appellant. 

[1]  Accident  Insubance — Action  on  Policy — Fraud — Presumption. 
In  an  action  on  an  aecident  insurance  policy,  where  the  company 
defends  upon  the  ground  that  the  insured  had  been  guilty  of 
fraudulent  misrepresentations  and  concealment  which  resulted  in 
breaches  of  warranties  which  were  contained  in  the  application 
for  the  policy,  the  presumption  against  fraud  approximates  in 
strength  that  of  innocence  of  crime. 

[2]  Td. — Hkliep  from  Fraud — Burden  of  Proof. — One  who  seeks  re- 
lief from  fraud  must  allege  and  prove  it  by  clear  and  satisfactory^ 
evidcuce.     A  mere  suspicion  of  fraud  ia  not  sufficient. 
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[3]  Id. — Changs  or  Nams — Pbooxdubx. — A  man  may  lawfully  ehange 
his  name  without  resort  to  legal  proceedings  and  by  general  usago 
or  habit  acquire  another  name.  The  name  is  only  the  means  of 
designating  the  person  intended;  and  where  one  assumes  and  comes 
lo  be  known  by  another  name  than  that  which  he  properly  bears, 
that  name  may  be  effectually  employed  for  the  purpose  of  desig- 
nating him. 

[4]  Id. — ^Yauditt  of  Mabbiaqi — Pbxsumftions — Ev^idenci. — ^Where  in 
an  action  on  an  accident  insurance  policy  the  company  defends 
on  the  ground  that  the  insured  fraudulently  misrepresented  that 
the  beneficiary  named  was  his  wife,  whereas  the  wife  of  the  in- 
sured was  a  person  other  than  such  beneficiary  named,  unless  the 
presumptions  that  the  insured  did  not  commit  a  crime  when  he 
contracted  marriage  with  the  beneficiary  some  twenty  years  pre- 
▼iously  and  that  such  marriage  was  valid  are  controverted  by  other 
evidence,  the  juzy  is  bound  to  find  according  to  the  presumption. 

[6]  Id. — Pbbsumptions  —  Tbstimont  of  Intebbstxd  Witness  — 
Weight. — The  court  or  jury  may  disregard  the  testimony  of  an 
interested  witness  as  against  a  presumption,  if  the  latter  satisfies 
thenu 

[6]  Id. — Occupation  of  Insubed — Misbkpeesentations — ^Evidence. — 
In  this  action  on  an  accident  insurance  policy,  in  which  the  com- 
pany set  up  the  defense  that  the  insured  misrepresented  the  nature 
of  his  occupation,  the  evidence  offered  by  it  was  insufficient  to 
show  either  misrepresentation  or  a  breach  of  warranty. 

[7]  Id« — Income  of  Insubed— Evidence. — In  such  an  action,  statements 
of  the  insured  as  to  the  amount  of  his  income  are  not  controverted 
by  a  mere  showing  that  a  certain  water  company,  his  employment 
with  which  required  only  a  part  of  his  time,  paid  him  a  lesser  sum. 

[8]  Id. — Oompuancb  With  Pouct — Constbuction. — ^A  provision  in 
an  accident  insurance  policy  that  "full  compliance  of  the  insured 
and  beneficiary  with  all  provisions  of  this  policy  is  a  condition 
precedent  to  recovery  hereunder,"  relates  only  to  those  things  which 
are  required  to  be  done  by  either  the  insured  or  the  beneficiary 
after  the  policy  is  written. 

[9]  Id. — ^INTEBPBETATION  OF  PoLiOT — ^Uncebtaintt. — Any  uncertainty 
or  ambiguity  in  a  contract  of  insurance  is  to  be  interpreted  most 
strongly  against  the  insurer. 

[10]  Id. — Matebialitt  of  Wabbanties — Adjudication  of  Issue. — 
Where  certain  warranties  in  a  policy  of  accident  insurance  alleged 
to  have  been  breached  are  not  such  that  the  court  can  say  as  a 


3.  Bight  to  change   name,   notes,   18  Aim.   Oas.   704;   Ana.   Gas. 
191 4D,  427;  14  L.  R.  A.  692. 

4.  Presumption  as  to  validity  of  subsequent  marriage,  notes,  17 
AnB.  Cas.  680;  Ann.  Oaa.  1918E,  1233. 
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matter  of  law  that  they  were  material  to  the  riak,  and  in  an 
action  on  the  policy  the  company  puts  in  isane  the  materiality  of 
each  of  the  warranties  by  the  allegations  in  its  affirmatiye  de- 
fenses, it  cannot  complain  that  the  issue  is  adjudicated,  the  policy 
not  having  stated  in  clear  and  unmistakable  terms  "that  a  viola- 
tion of  specified  provisions  thereof  shall  avoid  it." 

[11]  Id. — Failure  to  Rescind  —  Materiautt  of  Waeeantiks  —  Ad- 
judication BY  JmT. — Where  the  insurer  fails  to  exercise  the  right 
to  rescind  upon  the  breach  of  alleged  material  warranties  before 
action  on  the  policy,  but  sets  up  breach  of  warranties  as  a  defense 
to  payment,  if  the  evidence  of  fraud  on  the  part  of  the  insured 
is  not  clear  and  uncontradicted,  so  that  the  materiality  of  the 
warranties  is  a  matter  of  law,  the  question  of  such  materiality 
is  properly  left  to  the  jury. 

[12]  Id. — Opinion  or  Agent — ^Eyidencb. — ^In  an  action  on  a  policy  of 
accident  insurance,  testimony  of  the  agent  of  the  insurance  com- 
pany as  to  whether  he  would  have  written  the  insurance  if  he  had 
known  some  of  the  facts  alleged  to  constitute  the  falsity  of  the 
warranties  ia  properly  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    H.  T.  Dewhirst,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens  and  Chandler  P.  Ward  for  Appel- 
lant. 

Daley  &  Byrne  and  Fred  A.  Wilson  for  Respondent. 

NOURSE,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiff  for  the  full  principal  sum  of  an  accident  in- 
surance policy  providing  for  the  payment  of  seven  thou- 
sand five  hundred  dollars  to  plaintiff  as  the  wife  of  Francis 
J.  Everett,  who  was  killed  while  riding  a  motorcycle  in  the 
city  of  Bedlands  as  the  result  of  a  collisian  with  an  auto- 
mobile. The  policy  of  insurance  was  executed  in  due  form 
and  the  premium  paid,  and  proof  of  the  death  from  acci- 
dental causes  was  properly  made. 

The  company  defended  upon  the  ground  that  decedent  had 
been  guilty  of  fraudulent  misrepresentations  and  concealment 
which  resulted  in  breaches  of  warranties  which  were  con- 
tained in  the  application  for  the  policy.  The  misrepresenta- 
tions asserted  by  the  company  were:  (1)  That  the  insured's 
name  was  Francis  J.  Everett,  whereas  his  true  Ucime  was 
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James  F.  Cowie;  (2)  that  Elizabeth  A.  Everett  was  his  wife, 
whereas  the  wife  of  the  insured  was  Jennie  B.  Cowie;  (3) 
that  the  insured  was  the  superintendent  of  a  water  company, 
with  supervising  duties  only,  and  an  orange  grower  with 
supervising  duties  only,  whereas  he  was  a  working  zanjero 
for  a  water  company  and  a  working  farmer,  and  was  accus- 
tomed to  perform  manual  labor  in  each  occupation ;  (4)  that 
his  income  exceeded  twenty-five  dollars  a  week,  whereas  it  was 
less  than  that  amount;  (5)  that  his  habits  were  correct  and 
temperate,  whereas  he  was  living  at  the  time  in  an  adulter- 
ous relation  with  a  woman  not  his  wife.  The  concealment 
asserted  related  to  the  failure  of  the  insured  to  disclose  to 
the  company  the  fact  that  he  had  deserted  his  wife,  Jennie 
B.  Cowie,  and  five  children  in  an  eastern  state  and  had  come 
to  California,  taken  an  assumed  name  and  contracted  a  big- 
amous marriage  with  plaintiff. 

On  each  one  of  the  defenses  urged  by  the  defendant  there 
was  a  substantial  conflict  in  the  evidence,  which  the  jury 
resolved  in  favor  of  the  plaintiff  and  against  the  defendant. 
On  this  appeal  the  company  urges  that  the  evidence  fully 
supports  its  theory  of  the  case  and  does  not  support  the 
verdict  in  favor  of  the  plaintiff.  It  is  also  urged,  apparently 
with  some  seriousness,  that  any  verdict  against  an  insur- 
ance company  should  on  appeal  be  treated  as  prima  facie 
erroneous  and  that  this  court  should  take  the  entire  matter 
from  the  jury  and  direct  a  judgment  in  favor  of  the  com- 
pany upon  the  record  herein  presented.  Criticisms  of  cer- 
tain instructions  given  to  the  jury  and  rulings  upon  the  ad- 
mission of  evidence  are  also  made,  and  these  will  be 
considered  in  their  proper  order. 

The  defenses  above  noted  as  1,  2,  and  5,  together  with 
the  matter  of  concealment,  are  based  upon  the  following 
testimony  offered  by  the  defendant;  That  one  James  P. 
Cowie  was  married  in  an  eastern  state  in  1877  to  one  Jennie 
Burt  and  that  these  two  lived  together  as  husband  and 
wife  until  June,  1890,  when  Cowie  deserted  his  wife  and 
five  children.  Mrs.  Cowie  never  heard  from  her  husband 
directly  thereafter  until  about  six  months  after  the  deser- 
tion, when  she  received  through  the  mnil  in  a  roundabout  way 
a  letter  in  his  own  handwritinsr  regretting  his  action  and  of- 
fering to  return  if  she  was  willinsr  to  have  him  do  so.  Noth- 
ing further  was  heard  from  him  until   1893,  when,  accord- 
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ing  to  one  of  defendant's  witnesses,  he  appeared  in  San 
Bernardino  County  under  the  name  of  Francis  J.  Everett. 
Witnesses  were  produced  on  behalf  of  the  defendant  who 
testified  that  in  their  opinion  Cowie  and  Everett  were  the 
same  person,  and  one  witness  was  produced  on  behalf  of 
the  plaintiff  who  testified  that  he  knew  Cowie  well  in  the 
east,  that  he  was  also  acquainted  with  the  man  named 
Everett  in  San  Bernardino  County,  and  that  he  did  not 
recognize  them  as  being  the  same.  In  April,  1895,  Everett 
and  the  plaintiff  in  this  action  were  licensed  to  marry  and 
a  marriage  ceremony  was  regularly  performed.  Thereafter 
and  continuously  until  the  death  of  decedent  they  lived 
together  in  San  Bernardino  County  as  husband  and  wife. 
Proof  was  offered  on  the  part  of  the  defendant  that  the 
deceased  never  obtained  any  divorce  from  Jennie  B.  Cowie 
in  San  Bernardino  County  and  that  Jennie  B.  Cowie  never 
obtained  a  divorce  from  her  husband  or  received  any  sum- 
mons or  other  papers  in  relation  to  an  action  for  divorce  on 
the  part  of  the  husband.  Plaintiff  relied  upon  the  presump- 
tion of  the  legality  of  her  marriage  with  the  decedent  in 
1895  and  their  continuous  cohabitation  for  a  period  of 
twenty  years  thereafter  as  husband  and  wife,  failure  of 
proof  that  a  divorce  may  have  been  obtained  during  the 
period  unaccounted  for  by  defendant  and  the  failure  of 
proof  as  to  the  identity  of  the  parties. 

The  facts  relied  upon  by  defendant  in  support  of  its  de- 
fense noted  as  No.  3,  relating  to  asserted  misrepresentations 
as  to  the  occupation  of  the  decedent,  are  that  though  the 
decedent  represented  himself  to  be  the  superintendent  of 
the  West  Redlands  Company,  a  mutual  irrigation  company, 
he  was,  in  fact,  the  zanjero  for  such  company  and  was 
known  as  such  throughout  the  district  in  which  he  was  em- 
ployed. It  is  also  claimed  that  the  decedent  misrepresented 
his  occupation  as  an  orange  grower  with  supervising  duties 
only,  because  he  performed  some  manual  labor  in  and  about 
his  home  and  assisted  with  the  care  of  the  orange  grove. 
The  evidence  upon  both  of  these  points  was  conflicting.  The 
records  of  the  company  show  that  decedent  was  employed  as 
its  superintendent.  The  company  was  a  small  concern 
supplying  an  average  of  110  inches  of  water  per  day  for 
distribution  among  its  stockholders  during  the  irrigating 
season.     The  deceased  had  no  duties  to  perform  re;iarding 
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the  acquisition  of  the  supply  of  water  other  than  to  direct 
the  engineer  when  to  begin  pumping.  His  chief  duties 
were  to  look  after  the  lines  of  distribution  and  measure  the 
wa^er  out  to  the  stockholders.  He  had  full  power  to  em- 
ploy all  necessary  labor.  He  would  go  at  9  o'clock  A.  M. 
each  day  to  measure  the  water  to  be  delivered  to  the  com- 
pany on  that  day.  He  would  then  make  his  rounds  of  the 
distributing  system,  being  employed  in  this  capacity  until 
about  12  o'clock  noon.  Frequently  this  completed  his  work 
for  the  day  with  the  company,  but  on  many  occasions  he 
went  over  the  system  again,  commencing  about  2  o'clock 
P.  M.  and  finishing  at  about  4  o'clock  P.  M.  On  many 
occasions  he  was  seen  to  use  a  shovel  and  a  hoe  in  making 
minor  repairs  to  the  pipe-line,  and  even  carried  in  his  Furd 
machine  with  which  he  made  the  rounds  a  small  supply  of 
cement  with  which  he  repaired  leaks  in  the  pipes.  On  one 
occasion  he  was  seen  to  use  a  wheelbarrow  in  removing  dirt 
from  a  driveway,  and  on  other  occasions  he  was  seen  to  use 
a  wire  in  cleaning  roots  from  one  of  the  pipes.  Generally 
the  evidence  in  this  connection  was  that  the  decedent  was 
known  both  as  superintendent  and  as  zanjero,  but  that  his 
chief  duties  were  to  look  after  the  distribution  and  measur- 
ing of  the  water,  to  make  out  the  water  schedule,  and  to 
apportion  the  water  to  the  different  growers.  The  repairs 
which  he  made  were  all  voluntary,  he  having  the  power  to 
employ  such  labor  for  that  purpose  as  he  desired,  and  the 
repairs  which  he  did  make  were  occasional  or  ''ten-minute 
jobs." 

The  facts  relating  to  the  occupation  of  decedent  as  an 
orange  grower  are  that  he  and  the  plaintiff  owned  two 
orange  groves,  one  not  quite  four  and  the  other  two  and  a 
half  acres.  He  hired  the  heavy  manual  labor  and  super- 
vised the  manner  in  which  it  was  performed.  He  did  some 
manual  labor  in  and  about  the  groves  and  around  his  home 
place,  consisting  of  cutting  out  some  brush  or  deadwood, 
hoeing  weeds  about  the  house  and  the  lawn,  and  small  jobs 
in  the  orange  groves.  For  instance,  it  was  shown  that  on 
one  occasion  he  helped  operate  the  machine  that  carried 
around  the  fertilizer  and  did  some  "light  pruning"  and 
showed  his  employee  how  to  use  the  plow  on  one  occasion. 
In  addition  to  this,  when  time  and  inclination  permitted,  he 
assisted  his  wife  in  feeding  the  chickens,  milking  the  cow, 
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and  caring  for  the  honey-bees.  All  of  the  evidence  of  the 
defendant  in  connection  with  these  acts  done  by  decedent 
is  extremely  indefinite  as  to  time  and  falls  far  short  of 
proving  a  deliberate  misrepresentation  or  concealment  on 
the  part  of  decedent  on  March  2,  1915,  the  date  when  the 
application  for  the  policy  was  executed.  On  the  other  hand, 
the  testimony  on  behalf  of  plaintiff  clearly  indicates  that 
the  manual  labor  of  which  defendant  complains  was  per- 
formed by  the  decedent  prior  to  the  date  of  his  employment 
with  the  water  company  in  January,  1915,  and  that 
the  work  performed  by  him  in  and  about  the  home  and  the 
orange  grove  during  the  period  of  his  employment  with  the 
water  company  was  of  a  supervising  character,  as  repre- 
sented by  him  at  the  time  of  his  application. 

The  evidence  in  support  of  the  defense  noted  above  as  No. 
4,  relating  to  the  income  of  decedent,  is  that  as  superinten- 
dent of  the  water  company  he  received  a  salary  of  sixty- 
five  dollars  a  month,  and  that  consequently  he  misrepre- 
sented the  facts  as  to  his  income  to  the  agent  when  he 
accepted  the  application  containing  the  statement,  "My 
income  per  week  exceeds  the  gross  amount  of  weekly  in- 
demnity under  all  policies  carried  by  me."  In  response 
to  this  defense  plaintiff  offered  testimony  that  decedent's 
income,  together  with  his  salary  from  the  water  company, 
exceeded  the  sum  of  twenty-five  dollars  a  week,  the  weekly 
indemnity  provided  in  the  policy  in  suit. 

[1]  The  special  defenses  raised  by  appellant  were  all 
based  upon  the  alleged  fraud  of  decedent.  The  presump- 
tion is  always  against  fraud.  This  presumption  approxi- 
mates in  strength  that  of  innocence  of  crime.  (Truett  v. 
Onderdonk,  120  Cal.  581,  588,  [53  Pac.  26].)  [2]  One 
who  seeks  relief  from  fraud  must  allege  it  and  prove  it  by 
clear  and  satisfactory  evidence.  A  mere  suspicion  of  fraud 
is  not  sufficient.  Here  the  evidence  was  conflicting  in  every 
particular.  Consideration  will  be  given  each  of  these  spe- 
cial defenses  in  the  order  presented  by  appellant. 

1.  That  decedent  represented  and  warranted  that  his 
name  was  Francis  J.  Everett,  whereas  in  truth  his  name 
was  James  P.  Cowie.  The  uncontradicted  evidence  was  that 
for  a  period  of  twenty-two  years  before  the  policy  was  writ- 
ten decedent  had  been  known  as  Francis  J.  Everett,  during 
which  time  he  lived  continuously  in  the  county  of  San  Her- 
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nardino.  Evidence  was  offered  tending  to  identify  him  with 
one  James  F.  Cowie,  who  deserted  his  wife  and  children  in 
Minnesota  some  twenty-five  years  previously.  The  jury 
might  well  have  believed  this  evidence,  but  still  could 
not  have  found  that  there  was  either  a  misrepresentation 
or  breach  of  warranty  in  this  particular.  [8]  A  man 
may  lawfully  change  his  name  without  resort  to  legal  pro- 
ceedings and  by  general  usage  or  habit  acquire  another 
name.  "The  name  is  not  the  person,  but  only  a  means  of 
designating  the  person  intended;  and  where  one  assumes 
and  comes  to  be  known  by  another  name  than  that  which  he 
properly  bears,  that  name  may  be  effectually  employed  for 
the  purpose  of  designating  him."  (Emery  v.  Kipp,  154 
Cal.  83,  87,  [129  Am.  St.  Rep.  141,  16  Ann.  Cas.  792,  19 
L.  R.  A.   (N.  S.)   983,  97  Pac.  17].) 

2.  That  Elizabeth  A.  Everett  was  his  wife.  Even  if  this 
be  treated  as  a  warranty,  there  is  suflBcient  evidence  to  sup- 
port a  finding  that  it  was  true.  Appellant  relies  upon  the 
showing  that  one  James  F.  Cowie  was  married  to  Jennie 
Burt  in  Wisconsin;  that  they  lived  together  in  Minnesota 
until  1890,  when  Cowie  deserted  his  wife  and  children;  that 
his  wife  had  not  heard  from  him  since  his  desertion  except 
by  way  of  a  letter  written  in  July  of  that  year;  that  the 
wife  had  not  secured  a  divorce  and  had  no  knowledge 
whether  a  divorce  had  been  obtained  by  her  husband;  that 
the  person  who  it  was  claimed  was  in  fact  Cowie  had  lived 
in  San  Bernardino  County  since  1893  and  had  not  procured 
a  divorce  in  that  county.  [4]  Respondent  relies  upon  the 
presumption  that  Everett  did  not  commit  a  crime  when  he 
contracted  the  marriage  with  respondent  in  1895,  the  pre- 
sumption that  such  marriage  was  valid  and  the  failure  of 
identification  of  the  decedent  with  Cowie.  Unless  these  pre- 
sumptions were  controverted  by  other  evidence,  the  jury 
was  bound  to  find  according  to  the  presumption.  (Sec. 
1691,  Code  Civ.  Proe.)  If  controverted  by  other  evidence  the 
presumption  itself  is  to  be  treated  as  evidence  conflicting 
with  the  other  evidence  offered.  Otherwise  there  would  be 
no  need  of  using  the  word  "other"  in  the  code  section  cited. 
Thus,  the  presumption  of  innocence  of  crime  will  support 
a  verdict  of  acquittal  in  a  criminal  case  though  no  evidence 
is  offered  to  controvert  the  case  of  the  prosecution.  The 
rule  differs  as  to  an  inference  which  can  be  drawn  only 
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from  facts  proved.  Where  evidence  is  offered  controvert- 
ing the  inference  which  might  ordinarily  be  drawn  under 
the  circumstances,  the  jury  is  bound  to  find  according  to 
the  controverting  evidence.  The  distinction  is  found  in  the 
code.  Section  1958  of  the  Code  of  Civil  Procedure  defines 
an  inference  as  "a  deduction  which  the  reason  of  the  jury 
makes  from  the  facts  proved,  without  an  express  direction 
of  law  to  that  effect."  Section  1959  defines  a  presumption 
as  **a  deduction  which  the  law  expressly  directs  to  be  made 
from  particular  facts.'*  Appellant  cites  Maupin  v.  Solo- 
mon, 41  Cal.  App.  323,  [183  Pac.  198],  to  the  effect  that 
controverting  evidence  does  not  create  a  conflict  with  a  pre- 
sumption so  that  a  finding  of  the  jury  in  accordance  with 
the  presumption  may  be  sustained.  But  the  supreme  court 
in  denying  a  rehearing  in  that  case  expressly  rejected  that 
rule  and  said  that  they  understood  the  opinion  to  relate 
to  an  inference  and  not  to  a  presumption.  Other  cases 
cited  by  appellant  fail  to  distinguish  between  presumptions 
and  inferences.  In  any  event,  the  extent  of  the  rule  an- 
nounced in  these  cases  is  that  where  clear  and  convincing 
proof  is  offered  controverting  all  the  facts  upon  which 
the  presumption  is  based,  the  presumption  is  thereby  over- 
come and  dispelled  and  no  conflict  in  the  evidence  arises. 
Here  there  is  a  lapse  of  nearly  three  years  during  which 
Cowie  may  have  obtained  a  divorce,  and  the  fact  that  Mrs 
Cowie  moved  to  another  state  immediately  after  the  deser- 
tion and  moved  frequently  from  place  to  place  thereafter 
might  account  for  the  fact  that  she  obtained  no  summons  in 
such  an  action.  Furthermore,  the  jurors  were  not  bound  to 
believe  the  testimony  of  the  witness  purporting  to  be  Mrs. 
Cowie,  whose  deposition  was  taken  in  Mendocino  County, 
she  not  having  been  otherwise  identifled  as  such.  [5] 
The  court  or  jury  may  disregard  the  testimony  of  an  inter- 
ested witness  as  against  a  presumption,  if  the  latter  satis- 
fies them.  {Adams  v.  Hopkins,  144  Cal.  19,  [77  Pac.  712].) 
This  witness  was  shown  to  have  consulted  counsel  with  a 
view  to  recovering  on  the  policy  if  she  could  show  that  she 
was  the  lesral  wife  of  the  decedent  Then,  again,  the  jurors 
were  not  bound  to  believe  the  testimony  of  other  witnesses 
attemptinsr  to  identify  Cowie  with  decedent.  The  photo- 
graph of  Cowie  taken  before  the  desertion  in  Minnesota  was 
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identified  by  the  witness,  Mrs.  Cowie,  but  no  attempt  was 
made  to  show  any  likeness  between  the  photograph  and  the 
decedent. 

This  branch  of  the  case  is  controlled  by  the  decision  of 
the  supreme  court  in  Hunter  y.  Hunter,  111  Cal.  261,  267, 
[52  Am.  St.  Rep.  180,  31  L.  R.  A.  411,  43  Pac.  756],  where 
the  court  say:  ''It  is  presumed  that  a  person  is  innocent  of 
crime  or  wrong.  (Code  Civ.  Proc.,  sec.  1963.)  There  is 
also  a  presumption,  and  a  very  strong  one,  in  favor  of  the 
legality  of  a  marriage  regularly  solemnized.  Rather  than 
hold  a  second  marriage  invalid  and  that  the  parties  have 
committed  a  crime  or  been  guilty  of  immorality,  the  courts 
have  often  indulged  in  the  presumption  of  death  in  less 
than  seven  years,  or,  where  the  absent  party  was  shown  to  be 
alive,  have  allowed  a  presumption  that  the  absent  party 
has  procured  a  divorce.  A  more  correct  statement,  perhaps, 
would  be  that  the  burden  is  cast  upon  the  party  asserting 
guilt  or  immorality  to  prove  the  negative — ^that  the  first 
marriage  had  not  ended  before  the  second  marriage."  To 
the  same  effect  are  Estate  of  Baldwin,  162  Cal.  471,  488, 
[123  Pac.  267];  Wacox  v.  Wilcox,  171  Cal.  770,  774,  [155 
Pac.  95] ;  In  re  Pusey,  173  Cal.  141,  [159  Pac.  433] ;  Estate 
of  Hughson,  173  Cal.  448,  453,  [160  Pac.  548].  The  evi- 
dence offered  by  appellant  on  this  branch  of  the  case  would 
not  sustain  a  conviction  of  bigamy  if  decedent  had  been 
tried  for  that  offense.  The  law  presumes  that  he  did  not 
commit  bigamy,  that  he  did  not  commit  perjury  when  he 
secured  the  license  to  marry  respondent,  and  that  he  did  not 
commit  fraud  when  he  procured  the  policy  of  insurance. 
The  burden  was  on  appellant  to  overcome  these  presump- 
tions, and  this  it  failed  to  do. 

3.  The  third  defense  upon  which  argument  is  presented 
on  this  appeal  relates  to  the  occupation  of  decedent.  In 
this,  as  in  all  the  other  special  defenses,  appellant  put 
squarely  in  issue  the  materiality  of  the  representations, 
alleging  ''that  the  fact  that  the  duties  of  the  said  decedent 
were  not  supervising  duties  only  was  material  to,  and 
affected  the  hazard  under  the  risk  assumed  by  the  terms  of 
said  policy."  To  establish  this  defense  it  was  necessarv  to 
prove  the  materiality  of  the  representations  as  well  as  their 
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falsity,  unless  they  could  be  deemed  material  as  a  matter  of 
law. 

The  facts  presented  to  the  jury  were  that  upon  the  books 
of  the  water  company  he  was  designated  superintendent 
Appellant  asserts  that  among  the  farmers  he  was  known 
as  zanjero.  The  difference  between  the  use  of  the  two 
titles  depends  mainly  upon  the  community  in  which  the 
party  is  employed.  Zanjero  is  a  Spanish  word  commonly 
used  to  designate  a  water  boss  of  an  irrigating  concern. 
The  Standard  Dictionary  gives  this  definition:  '*A  person 
employed  to  distribute  the  water  of  an  irrigating  canal  in 
due  proportion  among  those  entitled  to  use  it."  If  during 
the  course  of  his  employment  he  should  take  a  shovel  or  a 
hoe  or  make  minor  repairs  in  and  about  the  system,  he 
would  suffer  no  injury  to  his  reputation  whether  he  be 
known  as  a  superintendent  or  a  zanjero.  He  was  asked 
to  state  what  his  duiies  were.  He  answered,  ''Superin- 
tendent, water  company.**  The  agent  of  the  company 
added,  "Supervising  duties  only.*'  The  testimony  of  the 
president  and  directors  of  the  company  shows  the  truth  of 
this  statement.  There  is  no  conflict  in  the  evidence  upon 
this  point.  Appellant  offered  a  mass  of  testimony  to  show 
that  at  certain  times  after  the  policy  was  written  dece- 
dent was  seen  making  some  ''ten-minute  repairs,"  or  using 
a  shovel  or  a  hoe  to  find  a  leak  in  the  pipes.  The  most 
that  this  testimony  could  prove  would  be  that  there  had 
been  a  change  of  occupations  after  the  policy  was  written,  a 
matter  not  in  issue,  because  the  policy  did  not  prohibit  a 
change  of  occupations,  but  expressly  permitted  it.  There 
was  no  evidence  tending  to  show  that  prior  to  or  at  the  time 
the  policy  was  written  the  decedent  had  engaged  in  any  of 
these  minor  repairs. 

The  word  ''occupation*'  means  the  principal  business  in 
which  a  man  engages.  His  duty  is  that  which  he  is  bound 
to  do.  The  evidence  here  was  that  the  duties  of  the  insured 
were  to  superintend  the  work  and  to  employ  necessary  labor 
to  keep  up  the  system.  It  was  also  shown  that  any  minor 
repairs  made  by  him  were  made  voluntarily  because  they 
were  not  of  suflScient  importance  to  justify  the  employment 
of  a  laboi-er.  Here  again  appellant,  by  its  answer,  put 
in  issue  the  materiality  of  this  representation  and  warranty. 
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and  on  the  trial  showed  that  the  only  other  classification 
under  which  the  insured  could  have  been  enrolled  was  that 
of  ** pipe-line  laborer.**  What  a  misrepresentation  it  would 
have  been  if  the  insured  had  given  his  occupation  as  that  of 
a  pipe-line  laborer! 

The  evidence  relating  to  the  insured's  occupation  as  an 
orange  grower  was  of  like  character.  It  was  to  the  effect 
that  he  supervised  the  care  of  two  small  orange  groves, 
employed  all  of  the  heavy  labor,  but  occasionally  hoed  weeds 
around  his  front  yard,  milked  one  cow,  and  brought  in  the 
honey  from  the  honey-bees.  The  evidence  as  to  these  acts, 
however,  was  not  definite  as  to  time,  the  greater  part  of  it 
relating  to  acts  which  were  done  by  the  decedent  prior  to 
his  employment  as  superintendent  of  the  water  company, 
in  January,  1915,  three  months  prior  to  the  date  of  the 
policy.  From  this  the  jury  could  properly  infer  that  upon 
his  employment  as  superintendent  of  the  water  company 
his  labor  about  the  orange  groves  ceased.  [6]  The  evi- 
dence offered  by  appellant  on  the  matter  of  occupations  by 
decedent  is  insu£Scient  to  show  either  misrepresentation  or 
a  breach  of  warranty  in  connection  with  either  occupation. 

4.  If  it  be  conceded  that  the  acceptance  by  decedent 
without  objection  of  the  printed  matter  in  the  application 
above  quoted  constitutes  a  warranty  on  his  part  that  his 
weekly  income  was  in  excess  of  twenty-five  dollars,  there 
was  a  substantial  conflict  in  the  evidence  as  to  the  actual 
income  of  the  decedent  from  his  two  occupations  given  as 
water  superintendent  and  orange  grower,  which  the  jury 
resolved  in  favor  of  respondent  and  against  the  appellant. 
But  it  may  well  be  said  that  the  printed  matter  referred 
to  in  the  application  was  not  a  warranty  on  the  part  of  the 
applicant  that  his  income  exceeded  twenty-five  dollars  a 
week.  He  did  warrant  that  his  income  exceeded  the  gross 
amount  of  weekly  indemnity  under  all  policies  carried  by 
him.  The  policy  upon  which  this  suit  rests  had  not  then 
been  issued.  If  the  company  intended  this  statement  to 
be  a  warranty  that  the  weekly  income  exceeded  that  pro- 
vided for  in  the  policy  which  might  thereafter  be  issued 
by  it,  it  was  guilty  of  a  concealment  equal  only  to  that 
chargred  against  the  applicant  in  the  particulars  hereinbefore 
noted. 
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The  agent  of  the  company  who  wrote  the  insurance, 
called  by  appellant,  testified  that  he  questioned  the  insured 
fully  as  to  his  occupations  and  income  before  the  policy 
was  written.  Two  occupations  were  given — superintendent 
of  water  company  and  orange  grower.  The  income  of  an 
orange  grower  depends  upon  many  conditions  beyond  his 
control.  The  policy  was  written  for  the  year  commencing 
March  2,  1915.  The  inquiry  as  to  income  related  to  the 
probable  return  of  that  period.  The  statements  of  the  ap- 
plicant relating  thereto  were  more  matters  of  opinion  than 
statements  of  facts.  If  they  should  be  treated  as  warran- 
ties that  the  income  exceeded  twenty-five  dollars  a  week, 
they  could  be  based  only  on  an  estimate  that  such  would 
be  the  income  for  the  ensuing  year  under  ordinary  condi- 
tions. The  fact  that  a  frost  had  injured  the  orange  crop 
in  1913  does  not  justify  a  conclusion  that  such  would  be 
the  result  in  1915. 

The  presumption  of  innocence  of  crime  and  of  fraud  east 
upon  appellant  the  burden  of  proof.  [7]  It  voluntarily 
put  in  evidence,  the  statements  of  decedent  as  to  his  income 
and  attempted  to  controvert  this  merely  by  the  showing  that 
his  salary  with  the  water  company  was  sixty-five  dollars  a 
month.  Upon  this  point  it  presented  the  issue  in  its  an- 
swer merely  by  the  allegation  that  the  income  of  decedent 
did  not  ** exceed  sixty-five  dollars  a  month."  This  it 
failed  to  prove.  It  alleged  that  the  warranty  was  material 
to  the  risk  covered,  yet  from  its  own  manual  which  it  put  in 
evidence  it  appears  that  the  company  fixed  the  indemnity 
arbitrarily  according  to  occupation  and  without  regard  to 
weekly  income. 

5.  That  his  habits  were  correct  and  temperate,  whereas 
he  was  living  in  an  adulterous  relation  with  a  woman  not 
his  wife.  The  only  positive  evidence  on  this  branch  of  the 
case  was  that  decedent  had  lived  '*a  respectable,  honorable 
life  here  and  was  respected  by  all  his  neighbors."  Against 
this  evidence  was  the  suspicion  that  decedent  was  in  fact 
Cowie,  who  had  deserted  his  wife,  and  that  decedent  was 
illegally  cohabiting  with  respondent.  In  view  of  the  evi- 
dence heretofore  discussed  and  the  presumption  covering 
the  legality  of  the  marriage  with  respondent,  the  evidence 
falls  short  of  proving  the  alleged  falsity  of  this  warranty. 


Dec.  1919.]     Everett  v.  Standard  Aoc.  Ins.  Co.  345 

The  concealment  relied  upon  by  appeUant  related  to  the 
failure  of  decedent  to  disclose  Uie  facts  of  the  desertion 
and  the  contraction  of  a  bigamous  marriage,  failure  of 
proof  of  which  has  already  been  noted. 

The  objections  relating  to  the  instructions  given  to  the 
jury  may  be  generally  stated  as  involving  the  single  point 
whether  a  question  of  the  materiality  of  the  warranties 
should  have  been  submitted  to  the  jury.  Section  2611  of  the 
Civil  Code  provides:  "A  policy  may  declare  that  a  vio- 
lation of  specified  provisions  thereof  shall  avoid  it,  other^ 
wise  the  breach  of  an  immaterial  provision  does  not  avoid 
the  policy."  Section  2610  of  the  same  code  provides:  "The 
violation  of  a  material  warranty,  or  other  material  provi- 
sion of  a  policy,  on  the  part  of  either  party  thereto,  entitles 
the  other  to  rescind."  In  Victoria  Steamship  Co,  v.  West- 
ern Assur,  Co.,  167  Cal.  348,  357,  [139  Pac.  807,  811],  it  was 
said:  "Under  these  provisions  no  right  to  avoid  or  rescind  a 
subsisting  policy  occurs  from  the  violation  of  any  provision 
thereof,  whether  technically  a  warranty  or  not,  unless  such 
provision  is  material,  except  in  cases  where  the  policy  itself 
declares  that  such  breach  shall  avoid  it.  This  policy  makes 
no  such  declaration.  We  cannot  agree  with  the  defendant's 
counsel  in  their  contention  that  the  principles  stated  in  sec- 
tions 2608  and  2610  are  applicable  only  to  implied  warran- 
ties and  that  the  principle  of  the  common  law  that  a  viola- 
tion of  an  express  warranty  avoids  the  policy,  although  the 
warranty  be  immaterial,  applies  to  and  controls  this  case." 

The  language  of  the  policy  relied  on  by  appellant  as  meet- 
ing the  terms  of  section  2611  is:  "Full  compliance  of  the 
insured  and  beneficiary  with  all  provisions  of  this  policy  is 
a  condition  precedent  to  recovery  hereunder  and  any  failure 
in  this  respect  shall  forfeit  to  the  company  all  right  to  any 
indemnity."  [8]  "Compliance"  by  the  insured  and  the 
beneficiary  with  the  provisions  of  the  policy  relates  to  those 
things  which  are  required  to  be  done  by  cither  the  insured 
or  the  beneficiary  after  the  policy  is  written.  [9]  Any 
uncertainty  or  ambiguity  in  a  contract  of  insurance  is  to 
be  interpreted  most  stronj2:ly  against  the  insurer.  (Victoria 
Steamship  Co,  v.  Western  Assur,  Co.,  167  Cal.  353, 
[139  Pac.  810].)  [10]  The  lanmiasro  of  this  policy  falls 
short  of  a  declaration  "that  a  violation  of  specified  provi- 
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sions  thereof  shall  avoid  it."  If  such  had  been  the  inten- 
tion, the  policy  should  have  so  declared  in  clear  and  unmis- 
takable terms.  None  of  the  warranties  of  this  policy  alleged 
to  have  been  breached  was  such  that  the  court  could  say 
as  a  matter  of  law  it  was  material  to  the  risk,  and  appellant, 
having  put  in  issue  the  materiality  of  each  of  the  warranties 
by  the  allegations  in  its  affirmative  defenses,  cannot  complain 
that  that  issue  was  adjudicated.  In  this  respect  the  case 
differs  from  McEwen  v.  New  York  Life  Ins.  Co.^  23  Cal. 
App.  694,  [139  Pac.  242] ;  WestpJiaU  v.  Metropolitan  Life 
Ins.  Co.,  27  Cal.  App.  734,  [151  Pac.  159]  and  Porter  v. 
Oeneral  Accident  etc.  Assur.  Corp.,  30  Cal.  App.  198,  [157 
Pac.  825],  wherein  it  was  held  that  the  materiality  of  the 
warranties  was  determined  by  the  parties  themselves  when 
they  appeared  in  written  answers  to  written  questions  in  the 
application.  None  of  these  cases  considered  the  effect  of 
sections  2610  and  2611  of  the  Civil  Code.  Two  are  cited 
in  the  opinion  of  Justice  Melvin  in  Whitney  v.  West  Coast 
Life  Ins.  Co.,  177  Cal.  74,  [169  Pac.  997],  to  the  effect 
that  where  the  proof  of  fraud  is  clear  and  uncontradicted, 
the  question  of  materiality  is  one  of  law  and  not  of  fact. 

[11]  In  Solomon  v.  Federal  Ins.  Co.,  176  Cal.  133,  [167 
Pac.  859],  it  was  said  that  section  2612  of  the  Civil  Code 
was  limited  by  section  2610  of  the  Civil  Code,  which  per- 
mits a  party  to  rescind  upon  breach  of  a  material  war- 
ranty. But  rescission  must  be  made  before  action  on  the 
policy.  (Civ.  Code,  sec.  2583.)  It  is  where  the  insurer 
fails  to  exercise  the  right  to  rescind  and  sets  up  breach  of 
warranties  as  a  defense  to  payment,  if  the  evidence  of  fraud 
on  the  part  of  the  insured  is  not  clear  and  uncontradicted 
so  that  the  materiality  of  the  warranties  is  a  matter  of  law, 
that  the  question  of  such  materiality  is  properly  left  to  the 
jury. 

[12]  Objection  is  made  to  the  refusal  of  the  trial  court 
to  permit  the  agent  of  the  appellant  company  to  testify 
whether  he  would  have  written  the  insurance  if  he  had 
known  some  of  the  facts  alleged  to  constitute  the  falsity 
of  the  warranties.  The  trial  court  properly  rejected  this 
testimony.  It  was  nothing  more  than  the  individual  opinion 
of  an  employee  of  the  company  as  to  what  he  would  have 
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done  under  certain  circumstances.    Other  objections  raised 
do  not  require  consideration. 
The  judgment  is  affirmed* 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  eourt  on  February  26,  1920. 

AU  the  Justices  concurredi 


[G!y.  No.  ai48.    Vint  Appellate  Distriet.  Division  Two.— December 

31,  1919.] 

UNION   TRUST   &   SAVINGS   BANK   OF   PASADENA, 
Executor,    etc.,    Respondent,    v.    A.    T.    ISHKANIAN, 

Appellant 

[1]   TBUSTS — OOKVKTANd  OV  BeAL  PBOPERTT — ^FAniUBS  TO  STATE  PXTB- 

POSE. — A  deed  which  attempts  to  convey  certain  real  property  to  a 
named  person  "as  treasurer"  of  a  given  organization,  "or  his  suc- 
cessor," without  designating  any  purpose  to  which  the  property 
should  be  put,  while  clearly  indicating  the  intention  of  the  gran- 
tor to  create  a  trust  in  favor  of  such  organization,  does  not  con- 
form with  the  requirements  of  the  code  relating  to  the  creation 
of  trusts  in  real  property. 

[2]  Id. — ^Language  ov  Deed — Acceptance  or  Subsequent  Conveyance 
— NonoE. — ^The  language  of  such  a  deed  is  in  itself  sufficient  to 
put  a  prudent  man  upon  inquiry  as  to  whether  it  was  an  abso- 
lute grant  to  the  named  person  or  a  conveyance  in  trust  for  the 
uses  and  purposes  of  the  organization  referred  to  therein;  there- 
fore, one  who  accepts  a  deed  to  the  property  from  the  person 
named  as  grantee  in  cancellation  of  an  indebtedness  due  from  the 
organization  referred  to  therein  cannot  be  said  to  be  an  innocent 
purchaser. 

[3]  Id. — Intentions  of  Parties  —  Pabol  Evidence  —  When  Admis- 
sible.— Where  parol  evidence  is  offered  to  explain  the  intentions 
of  the  parties  as  to  whether  a  conveyance  was  a  deed  absolute  or 
in  trust,  it  is  admissible  unless  such  evidence  would  prejudice  a 
third  party  who,  in  good  faith  and  without  notice,  has  become  ft 
purchaser. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.   Houser,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Will  D.  Gould  for  Appellant. 

Parker  ft  Parker  for  Respondent. 

NOURSE,  J.— The  executor  of  the  estate  of  Rebecca 
Pentz  commenced  this  action  to  quiet  title  to  certain  real 
property  situate  in  the  county  of  Los  Angeles.  The  con- 
troversy over  the  title  arose  from  the  fact  that  about  two 
years  prior  to  her  death  the  deceased  executed  and  delivered 
a  deed  purporting  to  convey  the  property  to  H.  P.  Faris, 
**as  treasurer  of  the  Prohibition  National  Committee,  or  his 
successor."  The  defendant  purchased  the  property  for  a 
valuable  consideration  from  Faris.  On  the  trial  it  was 
shown  that  the  deceased  executed  the  deed  for  the  express 
purpose  of  aiding  the  Prohibition  National  Committee  in  its 
work  of  destroying  the  liquor  traffic,  reserving  to  herself 
merely  a  life  interest  in  the  property  sought  to  be  conveyed. 
This  intention  she  announced  to  the  attorney  who  prepared 
the  deed  and  to  one  other  who  was  interested  in  the  same 
movement  and  who  testified  at  the  trial.  The  defendant 
was  informed  of  all  of  these  facts  prior  to  the  execution 
of  the  deed  to  him  by  Faris.  Judgment  was  had  in  favor  of 
the  plaintiff  as  executor  of  the  estate,  and  from  the  judg- 
meJit  defendant  prosecutes  this  appeal. 

Several  points  are  listed  by  appellant  in  his  brief  as 
grounds  for  reversal,  but  there  are  only  two  questions  which 
require  consideration.  First,  whether  the  deed  is  void  be- 
cause it  indicates  the  intention  to  create  a  trust  in  real  prop- 
erty without  complying  with  the  requirements  of  the  laws 
of  this  state  in  that  respect;  and,  second,  whether  parol 
evidence  tending  to  explain  the  intentions  of  the  parties  and 
to  clear  the  ambiguities  appearing  on  the  face  of  the  deed 
was  admissible. 

[1]  The  deed  attempts  to  convey  the  property  to  H.  P. 
Faris,  as  treasurer  of  the  Prohibition  National  Committee, 
or  his  successor,  without  designating  any  purpose  to  which 
the  property  should  be  put    The  fact  that  the  grant  is  in 
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the  alternative  to  the  successor  of  H.  P.  Paris,  as  treasurer 
of  the  Prohibition  National  Committee,  clearly  indicates 
the  intention  of  the  grantor  to  create  a  trust  in  favor  of 
the  Prohibition  National  Committee.  If  such  was  the  in- 
tention of  the  grantor,  there  can  be  no  doubt  that  the  deed 
does  not  conform  with  the  requirements  of  the  code  relat- 
ing to  the  creation  of  trusts  in  real  property.  Section  857 
of  the  Civil  Code  specifies  five  different  purposes  for  which 
express  trusts  may  be  created.  It  is  not  necessary  to  enum- 
erate these,  but  it  is  sufScient  to  say  that  this  deed  does 
not  meet  any  of  them.  Section  852  of  the  same  code  pro- 
vides that  a  trust  in  relation  to  real  property  must  be  in 
writing  unless  created  or  declared  by  operation  of  law. 
Section  2221  of  the  same  code  provides  thpt  ''a  voluntary 
trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor,  indicating  with  reasonable 
certainty:  1.  An  intention  on  the  part  of  the  trustor  to 
create  a  trust;  and,  2.  The  subject,  purpose,  and  beneficiary 
of  the  trust."  Section  2253  of  the  same  code  provides  that 
*'the  nature,  extent,  and  object  of  a  trust  are  expressed  in 
the  declaration  of  trust."  In  Pomeroy's  Equity  Jurispru- 
dence (fourth  edition),  section  1009,  it  is  said:  **The  de- 
claration of  trust,  whether  written  or  oral,  must  be  reason- 
ably certain  in  its  material  terms;  and  this  requisite  of 
certainty  includes  the  subject  matter  or  property  embraced 
within  the  trust,  the  beneficiaries  or  persons  in  whose  behalf 
it  is  created,  the  nature  and  quantity  of  interests  which  they 
are  to  have,  and  the  manner  in  which  the  trust  is  to  be  per- 
formed. If  the  language  is  so  vague,  general,  or  equivocal 
that  any  of  these  necessary  elements  of  the  trust  is  left  in 
real  uncertainty,  then  the  trust  must  fail."  This  principle 
is  supported  in  Witifield  v.  Forster,  124  Cal.  418,  [57  Pac. 
219],  where,  in  a  case  closely  paralleling  the  present  action, 
the  court  held  that  the  trust  was  void  because  of  the  failure 
of  the  trustor  to  declare  with  reasonable  certainty  the  dura- 
tion of  the  estate,  the  nature  and  quantity  of  the  interest 
which  the  beneficiaries  were  to  have,  and  the  purposes  for 
which  the  trust  was  to  be  performed.  To  the  same  effect  is 
Estate  of  Buddy  166  Cal.  286,  291,  [135  Pac.  1131]. 

[2]  The  facts  appearing  at  the  trial  as  to  the  purchase 
of  the  property  by  appellant  are  that  he  was  a  creditor  of 
the   Prohibition   National   Committee   for   personal  ser*  ices 


350      Union  Trust  etc.  Bk.  v.  Ishkanian.     [45  Cal.  App. 

rendered  by  him  to  that  committee,  and  that  he  accepted  the 
deed  to  the  property  in  cancellation  of  that  indebtedness. 
Before  he  accepted  the  deed  he  was  informed  that  the  con- 
veyance had  been  made  to  Faris  for  the  uses  and  purposes 
of  the  Prohibition  National  Committee,  but  made  no  investi- 
gation as  to  the  validity  of  the  deed.  The  language  of  the 
deed  was  in  itself  sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  whether  it  was  an  absolute  grant  to  Faris, 
subject  only  to  the  life  estate  retained  by  the  grantor, 
or  whether  it  was  a  conveyance  in  trust  for  the  uses  and 
purposes  of  the  Prohibition  National  Committee.  He  can- 
not, therefore,  be  said  to  be  an  innocent  purchaser. 

[3]  Where  parol  evidence  is  offered  to  explain  the  in- 
tentions of  the  parties  as  to  whether  the  conveyance  was  a 
deed  absolute  or  in  trust,  it  is  admissible  unless  such  evi- 
dence would  prejudice  a  third  party  who,  in  good  faith 
and  without  notice,  has  become  a  purchaser.  As  to  the 
admissibility  of  such  evidence  in  general,  the  supreme  court 
in  Parks  v.  Parks,  179  Cal.  472,  [177  Pac.  455],  say:  "The 
general  rule  is  that  the  real  nature  of  the  transaction  con- 
cerning property  conveyed,  the  true  intent  and  purpose 
moving  parties  in  taking  a  conveyance  to  property  in  their 
joint  names,  or  in  that  of  one  of  them,  can  be  investigated 
and  determined  unless  where  in  good  faith  interests  of  third 
parties  have  intervened  and  would  be  injuriously  affected. 
It  may  be  shown  that  the  taking  of  a  conveyance  in  the 
name  of  the  grantee,  or  one  of  them,  was  a  mistake,  or 
that  it  was  a  matter  merely  of  convenience,  or  as  security 
for  a  loan,  or  was  taken  under  such  circumstances  as  created 
a  resulting  trust  or  trust  of  some  other  character.'*  To 
the  same  effect  is  Taylor  v.  Morris,  163  CaL  717,  722,  [127 
Pac.  66], 

Here  the  language  in  the  deed  clearly  indicated  an  inten- 
tion to  create  some  sort  of  a  trust  rather  than  to  make  an 
absolute  conveyance.  And  as  the  appellant  was  not  an  in- 
nocent purchaser,  he  cannot  complain  of  the  admission 
of  the  evidence  explaining  the  intentions  of  the  parties  in 
this  respect. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920. 


supreme  court  on  February  26,  1920. 
All  the  Justices  concurred. 


[CiT.  No.  3160.    First  Appellate  IMitriet,  Division  One. — ^December 

81,  1919.] 

EMOOENE    A.    GBAIG,    Executrix,    etc.,   Respondent,    v. 

R.  P.  SHEA,  Appellant 

[1]  False  Beprkssntations — Matkbiautt — ^Belianck  upon. — In  order 
to  recover  for  false  representations^  the  misrepresentation  need  not 
be  the  sole  cause  of  the  contract,  but  it  must  be  of  such  a  nature, 
ireighty  and  force  that  the  court  can  say  without  it  the  contract 
irould  not  have  been  made. 

[2]  Id. — Representations  as  to  Ages  of  Trees — ^Beuance  upon — 
Evidence — Finding. — In  this  action  for  damages  for  false  repre- 
sentations as  to  the  ages  of  certain  walnut  trees  made  by  defend- 
ant's agent  upon  the  sale  to  plaintiff  of  defendant's  walnut  grove, 
the  evidence  as  to  the  investigations  and  inquiries  made  hj  plain- 
tiff at  the  time  he  was  shown  the  grove  and  the  statements  made 
by  the  agent  at  other  times  prior  to  plaintiff's  offer  to  purchase 
would  not  warrant  the  finding  of  the  trial  court  'that  he  was  in- 
duced to  purchase  the  property  because  he  relied  upon  the  state^ 
ments  as  to  the  ages  of  the  trees." 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Los 
'Angeles  County.    L.  T.  Price,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court; 

Mulf ord  &  Dryer  for  Appellant. 

Hugo  D.  Newhouse  for  Respondent 

WOOD,  J.,  pro  iem. — This  is  an  appeal  from  a  judgment 
awarding  $3,750  damages  for  false  representations  made  by 
the  agent  of  defendant  upon  the  sale  of  a  thirty-acre  wal« 
nut  grove.    Mr.  Craig  died  after  the  entry  of  judgment, 
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and  the  executrix  of  his  will  has  been  substituted  as  plain- 
tiflf. 

There  is  no  dispute  as  to  the  representations  made  by  the 
agent  of  defendant.  It  is  alleged  in  the  complaint,  and  the 
plaintiff  testified  at  the  trial,  that  he  purchased  the  prop- 
erty believing  and  rel3dng  upon  such  representations,  which 
were  **That  fifteen  acres  of  the  grrove  was  planted  to  trees 
of  the  age  of  twelve  years,  and  the  remaining  fifteen  acres 
to  trees  of  the  age  of  eighteen  years;  that  the  grross  in- 
come of  the  orchard  would  be  from  twelve  to  eighteen  per 
cent  upon  thirty  thousand  dollars."  Prior  to  coming  to 
California  Mr.  Craig  had  been  for  many  years  the  assistant 
controller  of  the  United  States  Steel  Corporation.  His  busi- 
ness did  not  bring  him  in  contact  with  outside  people,  and 
while  he  had  made  some  investments  in  real  estate  he 
had  always  acted  through  the  advice  of  an  attorney.  He 
arrived  in  Los  Angeles  from  New  York  City  in  April,  1914. 
At  that  time  he  was  sixty-two  years  of  age,  in  poor  health, 
suffering  from  rheumatism,  accompanied  with  severe  pains 
in  his  legs,  and  was  unable  to  walk  more  than  a  few  feet 
at  a  time.  Previously  he  had  written  to  his  daughter-in-law 
in  Los  Angeles  to  see  if  she  could  find  a  walnut  grove  for 
him.  She  had  communicated  his  vnshes  to  Neil  Durflinger, 
who  was  employed  under  some  form  of  contract,  sharing 
commissions,  in  the  office  of  Mr.  Mesick,  a  real  estate  agent. 
Within  two  or  three  days  after  his  arrival  in  Los  Angeles 
City  he,  his  wife,  and  his  daughter-in-law  were  taken  in 
an  automobile  by  Mr.  Mesick  and  Mr.  Durflinger  to  see  the 
grove  in  question,  which  is  located  about  thirteen  miles 
from  the  city.  On  the  way  Mr.  Mesick  told  plaintiff  that  he 
was  going  to  show  him  one  of  the  prettiest  ranches  in 
Southern  California.  He  also  made  the  statements  as  to  the 
ages  of  the  trees,  and  some  time  during  the  day  the  one 
as  to  income.  The  party  remained  at  the  grove  about 
fifteen  or  twenty  minutes.  The  plaintiff  walked  out  and 
examined  two  of  the  trees,  and  drove  about  the  place.  He 
was  charmed  with  its  appearance.  Li  his  language,  ''It 
was  certainly  a  pretty  looking  ranch,  and  it  is  to-day. 
I  had  never  seen  a  walnut  ranch  bearing,  and  we  stood 
around  in  amazement  looking  at  those  trees.  They  were 
very  large  and  fine  looking,  in  blossom,  with  the  leaves  just 
budiiing  out,  and  there  was  a  nice  fence  in  front  with  roses 
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at  every  post."  The  same  evening,  in  response  to  his  in- 
vitation, Mr.  Mesick  called  upon  Mr.  Craig,  at  which  time 
the  latter  requested  the  agent  to  submit  an  oflPer  of  twenty- 
five  thousand  dollars  to  Mr.  Shea,  and  at  Mr.  Mesick 's  sug- 
gestion he  gave  him  his  check  for  one  thousand  dollars 
as  an  evidence  of  good  faith.  His  offer  was  accepted  the 
following  day  and  the  transaction  thereafter  closed.  Mr. 
Mesick  received  a  commission  from  the  defendant  upon  the 
sale,  but  had  no  previous  authorization  from  Mr.  Shea  to 
sell  the  property.  The  latter  had  purchased  it  in  1913,  ex- 
pecting to  make  it  his  home.  Some  three  months  before 
the  sale  to  plaintiff  he  changed  his  mind,  and  spoke  to  Mr. 
Mesick,  with  whom  he  had  been  on  **  intimate  friendly 
terms  for  years,*'  abont  finding  a  purchaser  for  thirty 
thousand  dollars.  He  told  Mr.  Mesick  that  the  trees  were 
twelve  and  eighteen  years  old.  He  made  no  statement  of 
any  kind  in  reference  to  income  from  the  property,  and 
he  testified  at  the  trial  that  he  obtained  his  information  as 
to  the  age  of  the  trees  from  the  former  owner  of  the  prop- 
erty. Mr.  Shea  and  Mr.  Craig  never  met  until  some  time 
after  the  sale  was  consummated. 

The  trial  court  found  that  the  trees  were  of  the  age  of 
twenty-eight  and  forty-two  years  respectively,  instead  of 
twelve  and  eighteen  years,  as  represented,  and  that  the 
property  would  have  been  worth  $3,750  more  than  its 
actual  value  if  the  trees  had  been  of  the  ages  as  represented. 

Plaintiff  produced  four  witnesses  of  experience  in  walnut- 
growing  who  testified  that  hard-shell  nut  trees  of  the  age 
of  forty-two  years  produce  no  income,  and  they  variously 
estimated  that  the  fifteen-acre  tract  would  have  been  of  a 
value  of  from  two  hundred  to  five  hundred  dollars  greater 
with  walnuts  of  the  age  of  eighteen  years.  On  the  other  hand, 
there  were  eight  witnesses  for  the  defendant,  of  many  years' 
experience  in  the  walnut  industry,  five  of  whom  were  ap- 
praisers for  banks  making  loans  upon  property  in  the  lo- 
cality. They  testified  that  the  age  of  trees  will  not  diminish 
the  production  or  lessen  the  value  of  this  land  with  its 
deep,  rich  alluvial  soil.  As  trees  grow  larger  the  limbs 
interlace  and  overlap,  so  that  it  then  becomes  necessary  to 
remove  some  of  the  trees  to  let  in  the  sunlight  and  air, 
which  increases  the  production  per  tree  to  the  extent  that 
it  does  not  lessen  the  output  from  an  acre. 

46  OiL  App.— 28 
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In  confirmation  of  this  theory  it  appears  that  in  1911 
there  was  an  injurious  and  drastic  pruning  of  the  orchard 
by  one  of  the  witnesses,  who  testified  that  a  hard-shell  tree 
had  no  value  after  it  reached  the  age  of  forty  years.  At 
that  time  one  of  the  defendant's  witnesses  expostulated 
with  the  wielder  of  the  pruning  implements,  and  told  him 
that  it  would  take  five  years  for  the  trees  to  recover.  This 
pruning  is  characterized  by  counsel  for  both  appellant  and 
respondent  as  no  less  a  crime  than  that  of  *' murder."  It 
was  also  shown  that  the  year  1914  was  a  poor  year  for 
hard-shell  nuts  all  over  the  county. 

The  value  of  the  crop  of  the  entire  orchard  for  each 
of  the  years  1913  and  1914  was  less  than  two-thirds  of  the 
amount  that  plaintiff's  witnesses  estimated  it  should  be  from 
fifteen  acres  of  soft-shell  trees,  such  as  composed  the  younger 
grove.  Mr.  Gooch,  who  for  nearly  twenty-five  years  up  to 
1912  was  president  of  the  Walnut  Growers'  Association, 
and  who  handled  and  inspected  the  nuts  that  came  from  this 
property  during  all  that  time,  testified,  without  contradic- 
tion, that  it  always  produced  good  average  crops. 

Having  shown  that  there  is  a  difference  of  opinion  among 
walnut  growers  themselves  as  to  the  materiality  of  the 
statements  as  to  the  age  of  the  trees,  we  approach  the  vital 
question  as  to  whether  the  evidence  shows  that  the  plaintiff 
was  in  fact  influ^iced  by  such  statements  or  considered 
them  to  be  material. 

The  court  did  not  find  that  the  plaintiff  placed  any  re- 
liance upon  the  representation  as  to  income,  but  it  did 
find  "that  he  was  induced  to  purchase  the  property  because 
he  relied  upon  the  statements  as  to  the  ages  of  the  trees." 

**By  express  provision  of  the  Civil  Code,  consent  to  a 
contract  is  deemed  to  have  been  obtained  through  fraud 
'only  when  it  would  not  have  been  given  had  such  cause 
not  existed.'  (Sec.  1568.)  "  (Elliott  v.  Southern  Pacific  Co,, 
145  Cal.  441,  448,   [68  L.  R.  A.  393,  79  Pac.  420,  423].) 

[1]  In  order  for  plaintiff  to  recover,  the  misrepresenta- 
tion ''need  not  be  the  sole  cause  of  the  contract,  but  it 
must  be  of  such  nature,  weight,  and  force  that  the  court 
can  say  'without  it  the  contract  would  not  have  been 
made.'"  (Colton  v.  Stanford,  82  Cal.  399,  [16  Am.  St 
Rep.  137,  23  Pac.  28].)     (See,  also,  Oppenheimer  v.  Clunie, 
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142  Cal.  319,  [75  Pac.  899],  and  Maxon-Nowlin  Co.  v. 
Norswing,  166  Cal.  509,  [137  Pac.  240].) 

[2]  The  only  evidence  to  support  the  finding  is  the 
following  testimony  of  plaintiff: 

'^ Question:  What  statements  were  made  to  you  as  to  the 
physical  condition  of  the  property  by  either  Mr.  Mesick  or 
Mr.  Durflingert  Answer:  It  is  my  recollection  that  Mr. 
Mesick  stated  to  me  that  it  was  one  of  the  prettiest  ranches 
in  Southern  California  he  was  going  to  show  me,  and  the 
trees  on  it  were  eighteen  and  twelve  years  old.  They  told 
me  they  were  walnut  trees.  During  the  same  day  he  stated 
to  me  that  the  revenue  would  be  from  twelve  to  eighteen 
per  cent  on  the  price  asked,  which  was  thirty  thousand 
doUara  .  .  .  Other  than  my  visit  to  the  ranch  and  the 
conversation  with  Mr.  Mesick  and  Mr.  Durflinger  I  did 
not  make  any  other  independent  investigation  of  the  prop* 
erty.  I  purchased  this  property  relying  upon  the  state- 
ments of  Mr.  Durflinger  and  Mr.  Mesick." 

The  plaintiff  further  testified  that  he  did  not  examine  the 
soil.  He  thought  that  his  attention  was  called  to  it  as  not 
being  gritty  or  having  any  sand  in  it;  that  he  did  not  ask 
about  the  age  of  the  trees;  that  he  knew  nothing  about  wal- 
nut trees,  whether  they  were  good  at  fifteen  years  or  forty 
years,  whether  one  at  forty  was  as  good  as  one  at  twenty 
years,  and  nothing  of  the  relation  of  the  age  to  income 
qualities.  He  was  dissatisfied,  as  far  as  the  revenue  was 
concerned,  after  he  harvested  the  crop  about  the  last  of 
October  or  the  early  part  of  November.  He  distinctly  re- 
membered that  somebody  had  said  prior  to  Christmas  that 
the  trees  were  older  than  eighteen  and  twelve  years;  that 
they  were  too  large  for  the  reported  age.  After  hearing  these 
rumors  he  did  not  commence  to  investigate.  He  really  did 
not  believe  it  so.  He  did  not  remember  if  he  said  in  the 
latter  part  of  the  year  that  he  would  commence  action 
against  Mr.  Shea  for  damages.  He  might  have  done  so. 
If  he  did,  it  would  have  been  on  the  ground  of  revenue 
then.  About  the  20th  of  January  or  1st  of  February 
following  he  made  a  payment  of  $4,375  on  account  of  the 
purchase  price.  Either  before  or  after  Christmas  the  neigh- 
bors told  him  the  trees  were  twenty-five  years  old,  some 
said  thirty  years.  He  had  no  idea  for  a  long  time  and  <lid 
not  know  that  it  was  because  of  the  age  of  the  trees  tliat 
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the  ranch  would  produce  no  revenue.  About  March  11 
(1915)  he  went  to  see  Mrs.  McLean,  a  former  owner  of  the 
property,  to  get  confirmation  as  to  whether  or  not  these 
trees  were  older,  and  she  denied  that  she  had  made  a  state- 
ment about  the  age  of  the  trees  to  Shea.  Plaintiff  could  not 
tell  just  when  he  became  convinced  that  he  had  been  ''bun- 
coed" out  of  the  revenue  because  of  the  age  of  the  trees. 
While  he  made  no  inquiry  as  to  the  age  of  the  trees,  yet 
it  appears  that  he  did  ask  the  agent  what  return  he  would 
get  on  his  investment. 

Considering  this  evidence  with  the  view  of  upholding  the 
finding  of  the  trial  court,  is  there  a  reasonable  inference 
that  plaintiff  would  not  have  made  the  contract  but  for  the 
statements  as  to  the  ages  of  the  trees?  The  plaintiff  did 
not  so  state.  All  the  inferences  seem  against  it.  If  the 
agent  or  any  other  person  had  stated  that  the  income  dimin- 
ished after  the  age  of  forty  years,  or  at  any  other  age,  an 
inference  might  be  drawn  that  the  plaintiff  relied  upon  the 
false  statements  of  the  agent.  His  own  testimony  shows 
that  he  never  had  the  slightest  interest  in  those  statements, 
even  after  he  heard  they  were  false,  until  someone  told  him 
it  was  the  age  of  the  trees  that  caused  his  lack  of  income. 
Under  the  circumstances  disclosed  by  the  evidence  it  is  un- 
reasonable to  suppose  that  a  man  who  regarded  the  charac- 
ter of  the  soil  with  such  utter  indifference,  who  was  lost 
in  admiration  of  the  trees  and  the  beauty  of  the  place,  and 
who  had  no  information  or  opinion  about  the  relation  of 
age  to  income,  did  regard  as  of  any  consequence  these  state- 
ments as  to  age.  He  saw  the  trees  in  iiealth,  in  blossom  and 
in  bud.  That  signified  fruit,  irrespective  of  age,  unless  other 
causes  intervened.  He  inquired  about  income,  but  not  about 
the  ages  of  the  trees,  or  any  other  causes  that  might 
affect  the  income.  The  conclusion  seems  inevitable  that 
Mr.  Craig  did  not  rely  upon  the  statements  as  to  ages  of 
the  trees,  and  that  he  never  attached  any  importance  to 
these  statements  at  the  time  of  the  purchase,  or  after  he 
learned  that  he  had  been  deceived  in  the  ages  of  the  trees, 
until  the  relation  of  age  to  income  was  suggested.  Then, 
Hnd  not  until  then,  did  he  become  interested. 

The  evidence  does  not  meet  the  requirements  of  the  au- 
thoritier  cited- 
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It  is  proper  for  us  to  say  that  we  understand  that,  in 
the  event  of  another  trial,  the  questian  of  the  effect  of  the 
false  statements  as  to  income  will  not  arise,  without  evidence 
indicating  that  the  owner  authorized  such  statements,  as  it 
seems  to  be  conceded  that  the  case  of  Samson  v.  Beale,  27 
Wash.  557,  [68  Pac.  180],  contains  a  correct  exposition  of 
the  law  to  the  extent  that  it  holds  that  false  representations 
made  by  the  agent,  not  authorized  by  the  owner,  will  release 
the  purchaser  from  his  contract,  but  will  not  bind  the  owner 
in  damages. 

Plaintiff  should  be  permitted  to  amend  the  complaint.  It 
is  unnecessary  to  lengthen  the  opinion  by  pointing  out  the 
defects,  for  they  were  discovered  hy  counsel  at  the  time 
of  drawing  his  proposed  findings.    The  judgment  is  reversed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the  first 
appellate  district,  division  one,  is  denied  altogether  without 
reference  to  the  matter  contained  in  the  next  to  the  last 
paragraph  of  the  opinion  dealing  with  the  liability  of  an 
owner  on  account  of  unauthorized  false  representations  on 
the  part  of  the  agent.  This  portion  of  the  opinion  is  not  es- 
sential to  the  decision  and  we  express  no  opinion  in  regard 
thereto. 

All  the  Justices  concurred. 
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[Civ.  No.  819a.    Tint  Appellate  lyistrict.  Division  Two.— Deeember 

31,  1919.] 

NORMAN  HIRST,  a  Minor,  etc.,  Respondent,  v.  MORRIS 
&  COMPANY   (a  Corporation),  et  al..  Appellants. 

[1]  Neougbnce — Ownership  and  Use  of  Automobile  bt  Employes — 
SooPE  OF  Employment  —  Evidence  —  Liability  of  Employer. — 
Where  an  antomobile  which  has  been  purchased  by  an  emplojee 
from  his  employer,  though  used  by  such  employee  for  the  purpose 
of  carrying  samples  and  advertising  matter  in  the  performance  of 
bis  duties  in  advertising  and  selling  the  products  of  his  employer 
and  though  not  fully  paid  for,  is  not  being  used  to  carry  any 
samples  or  advertising  matter  at  the  time  of  the  happening  of  a 
eoUision,  and  such  employee  on  that  day  is  not  engaged  in  the 
performance  of  any  services  for  his  employer,  he  Is  not  acting 
within  the  scope  of  his  employment  and  his  negligence  is  not  im- 
putable to  his  employer. 

[2]  Id. — Sudden  Danger — ^Mistaken  Judgment — Conteibutoey  Negli- 
gence.— Where  defendant,  who  was  driving  an  automobile  and 
had  not  as  yet  straightened  his  machine  after  having  made  a  veij 
broad  curve  in  turning  from  a  cross  street,  at  the  time  he  first 
appeared  to  the  view  of  plaintiff,  who  was  riding  a  bicycle,  was 
but  a  short  distance  from  plaintiff  and  was  "rushing  at  him" 
directly,  and  plaintiff  had  no  means  of  escape,  the  latter,  thus 
confronted  with  a  sudden  danger,  cannot  be  held  responsible  for 
turning  to  the  left  in  an  attempt  to  avoid  the  collision,  even 
though  the  defendant  did  succeed  in  a  short  distance  in  straighten- 
ing out  his  machine. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Louis  W.  Meyers,  Judge.  Reversed  in 
part;  affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Murray  Marshall  and  James  S.  Bennett  for  Appel- 
lants. 

B.  B.  Drake  for  Respondent. 

1.  Imputing  servant's  negligence   to   master,   notes,  8   I^   &  iu 
(N.  S.)  635;  I*.  B.  A.  1915 A,  763. 

2.  Contributory   negligence   of   child  acting  in   emergency,  note, 
L.  B.  A.  1917F,  83,  104. 
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LANGDON,  P.  J. — This  is  an  appeal  by  the  defendants 
from  a  judgment  against  them  for  three  thousand  dollars  in 
an  action  for  personal  injuries  sustained  by  plaintiff  when 
the  bicycle  he  was  riding  collided  with  an  automobile  being 
driven  in  the  city  of  Los  Angeles  by  the  defendant  Schneider. 

[1]  Morris  &  Company  was  joined  as  a  defendant  upon 
the  theory  that  Schneider  was  in  its  employ  at  the  time 
of  the  accident  and  was  in  the  course  of  his  employment 
when  the  accident  occurred.  We  shall  consider  first  the  con- 
tention of  appellant  Morris  &  Company  that  the  negligence 
of  Schneider,  if  any,  cannot  be  imputed  to  it,  because 
Schneider  at  the  time  of  the  accident,  was  not  acting  within 
the  scope  of  his  employment.  The  evidence  upon  this  question 
is  uncontradicted.  It  consists  in  a  contract  between  the  de- 
fendants, covering  the  ownership  of  the  automobile  involved 
in  the  case  and  the  employment  of  Schneider  by  Morris  & 
Company,  together  with  the  testimony  of  Schneider  him- 
self with  regard  to  his  employment  and  duties.  From  the 
written  contract  between  the  defendants,  introduced  in 
evidence  by  the  plaintiff,  it  appears  that  the  automobile 
which  was  being  driven  by  Schneider  had  been  purchased 
by  him  from  his  employer;  fifty  dollars  cash  had  been  paid 
as  the  initial  payment  and  the  balance  was  to  be  paid  in 
installments.  Schneider  testified  that  the  car  was  about 
half  paid  for  at  the  time  of  the  accident.  By  his  contract, 
Schneider  agreed  to  use  the  car  in  the  business  of  the  com- 
pany,  in  advertising  and  selling  its  products,  and  the  com- 
pany agreed  to  pay  Schneider  a  specified  sum  per  week 
for  the  use  of  the  car,  Schneider  to  pay  all  expenses  of 
operation,  repairs,  etc.,  and  the  company  to  pay  for  in- 
surance upon  the  car.  The  employee  was  required  to  take 
out  and  pay  for  his  own  license  for  operating  the  automo- 
bile, and  he  testified  that  the  license  had  been  taken  out 
in  his  name.  The  employee  kept  the  car  in  a  garage  at 
his  own  home.  He  testified  that  the  car  was  his  and  con- 
sidered as  his;  that  he  used  it  just  as  though  it  had  been 
completely  paid  for;  that  the  company  never  dictated 
to  him  about  the  car.  Upon  the  question  of  the  scope 
of  his  duties,  he  testified  that  he  was  employed  to  sell  the 
products  of  the  company  and  to  attend  to  advertising  the 
same;  that  the  car  had  been  used  at  times  to  carry  samples 
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and  advertising  matter,  but  that  at  the  time  of  the  aeci< 
dent  he  had  no  samples  or  advertising  matter  with  him; 
that  these  articles  were  carried  by  him  only  when  he  was  in- 
troducing and  selling  a  new  line  of  goods,  which  he  was  not 
doing  at  that  time.  Schneider  also  testified  that  under 
instructions  from  the  head  salesman,  the  person  from  whom 
he  received  directions,  he  was  to  work  in  Los  Angeles 
on  Monday,  Tuesday,  and  Wednesday  of  each  week  and  in 
Santa  Barbara  and  vicinity  on  Thursday  and  Friday ;  that  on 
Saturday  and  Sunday  he  had  no  duties  to  perform  for  his 
employer,  unless  some  special  request  was  made  of  him  by 
his  employer.  This  accident  occurred  on  Saturday  morn- 
ing. Schneider  testified  that  on  Monday,  Tuesday,  and  Wed- 
nesday of  that  week  he  had  worked  in  Los  Angeles  for  his 
employer;  that  on  Thursday  he  had  worked  in  Santa  Bar- 
bara, and  on  Friday,  in  Ventura;  that  lie  might  have  re- 
mained at  Ventura  over  Saturday  and  Sunday  and  gone 
camping  near  by,  as  he  had  frequently  done,  but  he  desired 
to  return  to  Los  Angeles  to  his  home,  and  accordingly  left 
Ventura  on  Saturday  morning  at  about  8:30  to  return  to 
Los  Angeles,  purchase  some  groceries  for  his  wife  and  take 
them  to  his  home.  On  the  way  he  met  a  Mr.  Buttermer,  a 
man  unconnected  in  any  way  with  the  business  of  the  said 
defendant.  He  invited  him  into  his  car  and  on  the  way  to 
take  Buttermer  to  his  destination  downtown,  before  mak- 
ing the  purchases  at  the  grocery,  the  accident  happened. 
We  can  find  nothing  in  these  facts  which  would  bring  the 
defendant  Schneider  within  the  scope  of  his  employment  at 
the  time  the  accident  happened.  This  question  has  been 
frequently  discussed  in  recent  decisions  in  this  state. 
(MauMe  v.  Panama-Pac,  Ini.  Exp,  Co.,  37  Cal.  App.  715, 
[174  Pac.  400];  Oousse  v.  L(ym,  41  Cal.  App.  715,  [183 
Pac.  295] ;  Maupin  v.  Solomon,  41  Cal.  App.  323,  [183  Pac. 
198] ;  Brown  v.  CJievrolei  Mfg.  Co.,  39  Cal.  App.  738, 
[179  Pac.  697].)  It  would  serve  no  useful  purpose  to  dis- 
cuss again  here  the  theory  and  principles  of  law  upon  which 
these  last  cited  cases  are  based,  as  these  matters  are  fully 
discussed  therein.  Upon  the  authority  of  these  and  other 
similar  cases,  we  must  hold  that  the  defendant  Schneider 
was  not,  at  the  time  of  the  accident,  acting  within  the  scope 
of  his  employment  by  the  defendant  company,  and  his  neg- 
ligonce   is   not,   therefore,   imputable  to   said   company.     It 
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follows  tliat   the  judgment  as  against  the   defendant   and 
appellant  Morris  &  Company  must  be  reversed. 

With  respect  to  the  judgment  against  the  defendant 
Schneider,  it  becomes  necessary  for  us  to  discuss  the  fur- 
ther point  urged  by  appellants  that  the  evidence  is  in- 
suiBcient  to  sustain  the  verdict,  in  that  it  shows  no  negligence 
upon  the  part  of  Schneider,  and  does  disclose  contribu- 
tory negligence  upon  the  part  of  the  plaintiff.  Because 
of  the  various  elements  that  entered  into  the  traffic 
situation  at  the  place  of  the  accident, — ^the  relative  place- 
ment of  various  objects  on  the  street  about  which  the 
testimony  is  in  dispute,  and  the  unusual  situation  presented 
by  reason  of  the  configuration  of  the  roadway  at  this  place, 
— ^it  is  extremely  difficult  to  discuss  the  testimony  in  detail 
without  reference  to  a  map  or  chart.  We  have  very  care- 
fully studied  the  maps  and  charts  in  evidence,  and  applied 
the  testimony  of  the  various  witnesses  thereto.  Upon  sev- 
eral vital  matters  which  would  enter  into  the  determina- 
tion of  the  negligence  of  the  defendant  Schneider,  such  as 
his  rate  of  speed  at  the  time  of  the  accident;  his  posi- 
tion to  the  east  of  the  center  of  the  roadway  (he  was  going 
south,  having  just  turned  to  his  right  from  Sunset  Boule- 
vard into  Broadway,  just  in  front  of  the  approach  to  the 
Broadway  tunnel),  there  was  conflicting  evidence.  It  is  suffi- 
cient to  say  that  there  is  evidence  in  the  record  from  which 
the  jury  might  reasonably  have  believed  that  said  defendant 
was  going  at  the  rate  of  twenty-five  miles  an  hour.  A  city 
ordinance  was  introduced  in  evidence  permitting  a  speed  of 
only  twelve  miles  an  hour  at  this  point.  There  is  evidence 
in  the  record  from  which  the  jury  might  have  believed 
that  said  defendant  was  to  the  east  of  the  center  of  the 
street,  having  made  a  broad  turn  from  Sunset  Boulevard. 
[2]  There  is  evidence  from  which  the  jury  might  have 
believed  that  at  the  time  said  defendant  first  appeared 
to  the  view  of  the  plaintiff,  he  was  coming  in  a  southeasterly 
direction,  having  not  as  yet  straightened  his  machine  after 
making  a  very  broad  curve;  that  at  this  time  he  was  but 
a  short  distance  from  the  plaintiff  and  was  ''rushing  at 
him"  directly,  and  that  the  plaintiff  had  no  means  of  es- 
cape. If  the  jury  believed  this  from  the  evidence,  the  boy 
thus  confronted  with  a  sudden  danger  cannot  be  held 
responsible  for  turning  suddenly  to  his  left  in  an  attempt 
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to  avoid  the  collision,  even  though  it  does  appear  that  the 
defendant  did  succeed  in  a  short  distance  in  straightening 
out  his  machine.  The  boy  may  well  have  believed — as  he 
testified  he  did  believe — that  the  machine  could  not  be 
straightened  in  its  course  within  the  short  distance  between 
him  and  it,  and  that  a  collision  was  inevitable  if  he  continued 
in  his  regular  course.  He  also  testified  that  the  situation 
of  automobiles  to  his  right  was  such  as  to  cut  off  his 
escape  in  that  direction.  It  is  not  a  question  of  determin- 
ing now  with  maps  and  charts  and  measurements  what 
would  have  been  the  very  wisest  thing  to  do  under  all  the 
circumstances;  such  a  standard  cannot  be  applied  to  the 
conduct  of  a  boy  of  fifteen  years  of  age,  caught  suddenly  in 
a  position  of  great  danger  which  would  require  almost 
instantaneous  action.  The  verdict  of  the  jury  against  the 
defendant  Schneider  is  sustained  by  the  evidence. 

The  judgment  is  reversed  as  to  the  appellant  Morris  & 
Company  and  afiSrmed  as  to  the  defendant  L.  N.  Schneider. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 


[Civ.  No.  3084.    Tint  Appellate  District,  Division  One. — ^December 

81,  1919.] 

D.  F.  HHjL,  Appellant,  v.  CAROLINE  SCHUMACHER, 

Respondent. 

[1]  BouNDABixs — Excess  Fbontaob  in  Block — ^Distribution  Amono 
Sevibal  Lot  Owners  —  Unoertaintiss  of  Boundart  Lines. — 
Where  the  original  map  of  a  tract  shows  a  given  block  to  be 
divided  into  a  certain  number  of  lots,  each  having  an  equal  speci- 
fied frontage,  but  the  actual  frontage  of  the  block  is  in  excess 
of  that  shown  on  the  map,  and  a  survey  at  any  time  would  have 
shown  this  excess  frontage,  it  cannot  be  said  that  an  uncertaintj 
as  to  the  boundary  line  between  two  adjoining  lot  owners  exists, 
where  those  lot  owners  are  agreed  that  the  excess  frontage  should 
be  distributed  pro  rata  among  the  owners  of  the  several  lots  in  the 
bloek.  A  boundary  line  is  considered  definite  and  certain  when  by 
survey  it  can  be  made  certain. 

1.    Apportionment  of  excess  or  defleienej  found  to  exist  in  tract 
of  land  subdivided  into  several  tracts,  note,  Ann.  CM.  1912Ay  1273. 


Dec.  1919.]  Hill  i;.  Schumagheb..  363 

[2]    Id. — ^UKCEETAIKTT    OF    BOUNDABY    LiNB — £77n)BNGI — CONSTBUCTIOH 

OF  Fence. — ^WLether  adjoining  property  owners  believed  that  an 
uncertainty  as  to  the  location  of  the  boundary  line  dividing  their 
properties  existed  at  the  time  a  given  fence  was  erected  is  a  ques- 
tion to  be  proven  by  direct  evidence  or  deduced  from  circumstances 
in  evidence.  The  mere  acquiescence  in  the  existence  of  the  fence 
and  the  occupancy  of  the  land  on  either  side  of  it  would  not 
amount  to  au  agreement  that  it  was  on  the  accepted  boundary  line. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  C.  Hill  for  Appellant. 

Isidore  B.  Dockweiler,  Wilbur  D.  Pinch  and  Thomas  A. 
J.  Dockweiler  for  Respondent. 

BBASLY,  P.  J.,  pro  iem. — This  is  an  appeal  by  plaintiff 
from  a  judgment  against  him  in  an  action  to  quiet  title 
to  a  certain  narrow  strip  of  land  in  block  53  of  the  Huber 
tract,  in  Los  Angeles.  The  only  question  involved  is  that 
of  the  existing  law  arising  out  of  the  following  facts: 

On  September  24,  1905,  plaintiff  purchased  lot  No.  7,  in 
said  block,  the  lot  being  described  in  his  deed  by  its  number 
with  that  of  the  block  and  tract 

The  defendant,  Caroline  Schumacher,  is  the  owner  of 
lot  8  of  said  tract,  and  both  the  plaintiff  and  the  defendant 
deraigaed  title  from  a  common  source. 

The  original  map  of  the  tract  shows  block  53  to  be  divided 
into  t^i  lots  of  a  uniform  shape  and  size,  each  having  a 
frontage  of  sixty  feet  on  Hill  Street  by  a  depth  of  165  feet. 
Resurveys  made  a  short  time  prior  to  the  commencement  of 
this  action  show  block  53  to  have  an  actual  frontage  of 
604.2  feet,  instead  of  six  hundred  feet,  as  shown  by  the 
original  map  and  survey,  or  an  excess  frontage  of  4.2  feet 
over  and  above  the  six  hundred  feet  shown  by  the  original 
survey  and  plat  for  the  ten  lots  into  which  the  block  was 
divided. 

In  about  the  year  1885,  a  fence  was  constructed  at  or  near 
the  common  boundary  line  of  lots  7  and  8,  where  it  has 
ever  since  remained.    This  fence  was  in  part  a  picket  fence 
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and  in  part  what  is  commonly  called  a  board  fence,  the 
pickets  and  boards  bein^  fastened  on  the  north  side  of  the 
posts.  Lot  8  lies  northerly  from  lot  7.  The  contention  of 
plaintiff  is  that  the  boundary  line  is  on  the  north  side 
of  the  posts  to  which  the  pickets  and  boards  are  attached, 
and  that  this  constitutes  the  true  boundary  between  lots 
7  and  8.  There  is  no  proof  as  to  who  erected  the  fence,  nor 
of  any  dispute  between  the  owners  of  the  two  lots  at  any 
time  as  to  the  boundary  before  this  dispute  arose,  nor  of 
any  agreement  under  which  the  fence  was  erected  between 
any  owners  of  the  respective  lots. 

The  problem  arising  in  the  case  is  thus  stated  by  plain- 
tiff and  appellant:  ''There  are  three  methods  of  acquiring 
title  in  cases  similar  to  case  at  bar,  wherein  a  boundary 
fence  is  relied  upon  as  the  true  line,  to  wit:  1  and  2  with 
which  we  are  not  concerned  here,  and,  3.  Where  there  is 
either  (a)  in  fact,  an  uncertainty  as  to  the  location  of  the 
true  line,  or  (b)  it  is  believed  between  parties  that  such 
an  uncertainty  exists,  and  then  a  fence  is  erected  and 
acquiesced  in  for  more  than  five  years,  such  erection  of  such 
fence  estops  either  party  from  thereafter  questioning  the 
true  location  of  such  line;  this  is  the  method  of  establish- 
ing the  line  relied  upon  by  plaintiff/' 

[1]  Let  us  first  examine  the  question  as  to  whether  there 
was,  in  fact,  an  uncertainty  as  to  the  true  line.  Appellant 
argues  that  as  surveys  begun,  respectively,  at  the  north  and 
south  ends  of  the  front  line  of  Hill  Street,  in  block  53,  and 
run  so  as  to  give  60  feet  to  the  lot  along  the  frontage 
would  locate  at  different  places  the  boundary  line  between 
lots  7  and  8,  there  existed,  in  fact,  an  uncertainty  as  to 
its  location.  But  he  states  the  law  to  be  that  ''between 
Eighth  and  Ninth  Streets,  there  is  a  surplus  of  4.2  feet 
and  under  the  decisions  this  4.2  feet  should  be  distributed 
pro  rata  among  the  ten  lots,"  and  to  this  statement  respond- 
ent agrees.  A  survey  in  this  condition  of  the  law,  which 
plaintiff  must  be  held  to  have  known,  would  at  any  time 
have  shown  the  extra  frontage,  and  by  the  application  of 
this  agreed  legal  rule  the  true  boundary  line  between  the 
lots  could  have  been  made  certain.  That  is  certain  which 
can  be  made  certain.  "The  boundary  is  considered  definite 
and  certain  when  by  survey  it  can  be  made  certain  through 
the  deed.*'     {Janke  v.  McMahon,  21   Cal.  App.   781,    [133 
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Pac.  21].)  Therefore,  no  nncortainty  as  to  the  fact  of  the 
location  of  the  boundary  can  be  held  to  have  existed. 

[2]  The  other  inquiry  is  whether  it  was  believed  between 
the  parties  that  such  uncertainty  existed  at  the  time  the  fence 
was  erected.  This  was  a  question  of  fact  to  be  proven  by 
direct  evidence  or  deduced  from  circumstances  in  evidence. 
There  was  no  direct  evidence  on  the  point.  The  only  cir- 
cumstance from  which  such  a  belief  could  have  been  de- 
duced was  the  fact  that  the  fence  had  existed  without  ex- 
press objection  from  the  owners  of  lot  8  for  twenty  or 
thirty  years.  The  existence  of  the  fence  alone  must  furnish 
the  basis  for  the  finding  if  such  a  finding  is  to  be  made ;  for 
there  is  no  evidence  that  the  parties  ever  considered  the  fence 
to  be  the  line,  no  evidence  that  it  was  built  as  such ;  no  evi- 
dence that  the  lot  of  appellant  was  used  up  to  the  line  or  that 
the  strip  in  dispute  was  used  by  him  at  all  except  in  a  purely 
nominal  manner,  growing  out  of  the  occupation  of  his  lot 
by  a  residence  building  which  only  covered  a  portion  of  the 
lot  and  did  not  impinge  upon  the  part  thereof  in  dispute. 
For  ail  that  appears,  this  fence  may  have  been  built  by 
some  owner  of  lot  8  on  the  land  of  that  lot  well  inside 
the  boundary  thereof  for  the  express  purpose  of  escaping 
future  disputes  as  to  the  ownership  of  the  fence.  Such 
was  not  an  uncommon  practice  thirty  years  ago. 

Further,  it  seems  to  us  that  this  case  is  disposed  of  by 
the  language  of  the  supreme  court  in  the  recent  case  of 
Staniford  v.  Trombly,  181  Cal.  372,  [186  Pac.  599],  where 
it  is  said:  ''The  mere  acquiescence  in  the  existence  of  the 
fence  and  the  occupancy  of  the  land  to  the  north  of  it  would 
not  amount  to  an  agreement  that  it  was  on  the  accepted 
boundary  line."  This  case  is  within  the  letter  of  that 
recent  authority. 

The  judgment  is  aflSrmed. 

Kerrigan,  J.,  ind  Richards,  J.,  concurred 
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[Civ.    No.    3107.    first    Appellate    District,   Division    One. — December 

31,  1919.] 

EDWIN  H.  BURROWS,  Respondent,  v.  WILLIAM  DUR- 
FLINGER  et  al.,  Defendants;  C.  S.  MAUPIN,  Appel- 
lant. 

[1]  Mortgages — Peioritt  Over  Died  of  Trust — Diligence  or  Par- 
ties— Fraud. — Where  a  money  lender,  before  making  a  loan  to  be 
secured  by  the  assignment  to  him  of  a  mortgage  on  certain  real 
property,  examines  the  property  covered  by  the  mortgage,  has  the 
title  thereof  brought  down  to  date  showing  the  mortgage  to  be 
a  first  lien  upon  the  property,  causes  the  affidavit  of  the  mort- 
gagor to  be  taken  showing  that  no  concealed  equities  exists  be- 
tween her  and  the  mortgagee,  and  causes  the  whole  transaction 
to  be  handled  by  a  corporation  whose  business  it  is  to  negotiate 
and  consummate  such  dealings,  it  cannot  be  said  that  his  failure 
to  make  inquiries  concerning  the  deed  to  the  mortgagor  and  the 
trust  deed  from  her  in  favor  of  her  grantor,  which  recites  that 
it  is  subject  to  such  mortgage,  constitutes  gross  negligence  amount- 
ing to  constructive  fraud  as  against  the  grantor  of  the  mortgagor, 
though  such  inquiry  would  have  revealed  to  him  the  fraud  per- 
petrated by  others  on  such  grantor. 

[2]  Id.— Escrow  Instructions — Recitals  in  Deed  of  Trust — Estop- 
pel TO  Deny  Priority. — Where  the  owner  of  property  sells  it  to 
another,  accepting  a  part  payment  down  and  a  deed  of  trust  for 
the  balance,  and  agrees  with  the  purchaser  that  a  first  mortgage 
for  a  given  amount  might  be  placed  upon  the  property,  there  being 
a  general  undcrstailding  that  the  purchaser  is  to  construct  a  resi- 
dence upon  the  lot,  and  the  escrow  instructions  to  the  title  com- 
pany signed  by  such  vendor,  in  effect,  plainly  directs  that  the  trust 
deed  should  be  made  subject  to  the  mortgage  in  question,  and  such 
vendor  accepts  the  trust  deed  containing  such  recital,  he  will  be 
estopped  to  defeat  or  impair  the  mortgage  by  denying  its  priority, 
in  the  absence  of  fraud  on  the  part  of  the  holder  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.   G.   Shelton  and  A.   W.  Ashburn  for  Appellant 

Muhleman  &  Crump  for  Respondent. 
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KERRIGAN,  J. — ^This  is  an  appeal  by  the  defendant 
Maapin  from  a  judgment  in  favor  of  plaintiff. 

The  transaction  giving  rise  to  the  litigation  grew  out  of 
a  plan  of  defendant  William  Durflinger,  who  was  engaged 
in  the  business  of  building  and  selling  residences,  and  whose 
procedure  thereunder  usually  was  to  purchase  a  vacant  lot, 
make  an  initial  payment  thereon,  and  borrow  upon  a  first 
mortgage  money  with  which  to  erect  a  buildiug  upon  the 
lot,  giving  to  his  vendor  a  trust  deed  to  secure  the  balance 
of  the  purchase  price,  said  trust  deed  being  made  subject 
to  said  mortgage.  In  the  case  at  bar  said  defendant  pur- 
chased a  certain  lot  in  the  city  of  Los  Angeles  from  the 
plaintiff  Burrows  for  the  sum  of  two  thousand  four  hun- 
dred dollars,  upon  which  he  paid  him  in  cash  four  hundred 
dollars  and  caused  to  be  executed  in  his  favor,  as  will  here- 
after appear,  a  trust  deed  to  secure  the  balance,  the  plain- 
tiff agreeing  that  a  first  mortgage  for  four  thousand  dollars 
might  be  placed  upon  the  property.  There  was  also  a  gen- 
eral oral  understanding  between  Durflinger  and  the  plain- 
tiff that  the  former  would  build  a  residence  upon  the  lot, 
without,  however,  its  cost  being  specified  or  when  it  should 
be  built.  Durflinger  caused  a  note  for  the  balance  of 
the  purchase  price  of  said  lot  to  be  executed  by  his  daughter, 
the  defendant  Faye  Durflinger,  and  he  also  caused  the  deed 
thereto  to  be  taken  in  her  name  as  grantee,  whereupon  she 
executed  a  mortgage  upon  the  property  in  favor  of  her 
brother,  the  defendant  Neil  Durflinger,  as  security  for  a 
purported  loan  of  four  thousand  dollars.  She  also  exe- 
cuted a  trust  deed  to  the  plaintiff  as  security  for  the 
payment  of  two  thousand  dollars,  the  balance  of  the  pur- 
chase price  of  the  lot  above  mentioned,  which  deed  contained 
a  recital  that  it  was  subject  to  a  mortgage  of  four  thou- 
sand dollars.  The  deed  from  the  plaintiff  to  Faye,  the 
mortgage  from  Faye  to  Neil,  and  the  trust  deed  from  Faye 
to  the  plaintiff  were  all  executed  on  December  6,  1915,  and 
recorded  on  December  15th  of  the  same  year.  On  Febru- 
ary 26,  1916,  William  and  Neil  Durflinger  borrowed  from 
George  D.  Abrams  $1,750,  assigning  to  him  as  collateral 
security  therefor  the  aforesaid  mortgage  of  four  thousand 
dollars.  At  that  time  it  appears  that  a  house  was  in  course 
of  construction  upon  the  lot.    Subsequently,  on  April  16, 
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1916,  the  appellant  Maupin  loaned  to  William  and  Neil 
Durflinger  upon  their  joint  note  the  sum  of  $2,750,  part 
of  which  was  applied  to  the  repayment  to  Abrams  of  his 
aforesaid  loan,  and  took  from  Abrams  an  assignment  of  the 
four  thousand  dollar  mortgage  as  collateral  security  for 
appellant's  loan.  At  that  time  said  building  was  nearly 
completed,  and  the  value  thereof  was  estimated  by  Maupin 
at  two  thousand  dollars.  In  making  the  loan  Maupin 
placed  the  $2,750  with  a  certain  title  company  in  escrow, 
with  instructions  to  pay  the  money  to  William  and  Neil 
Durflinger  upon  a  continuation  of  the  certificate  of  title 
showing  said  mortgage  of  four  thousand  dollars  to  be  a  first 
lien  upon  the  property,  together  with  an  affidavit  of  the 
maker  of  said  mortgage  that  she  had  received  the  consid- 
eration mentioned  therein  and  that  there  was  no  offset  or 
defense  to  the  obligation  secured  thereby.  An  affidavit  to 
that  effect  was  obtained  from  Paye,  and  the  title  company, 
upon  examination  of  the  records,  having  concluded  that  thej 
mortgage  was  a  first  lien  upon  the  property,  consummated] 
the  transaction.  Maupin  *s  escrow  instructions  further  stated : 
''It  is  understood  the  property  is  subject  to  two  thousand 
dollars  trust  deed  which  is  second  to  the  four  thousand  dol- 
lar mortgage;  therefore  no  mortgage  statement  is  needed  in 
said  trust  deed."  The  plaintiff  was  represented  in  the 
transaction  from  its  inception  by  a  certain  real  estate  con- 
cern through  which  the  sale  was  negotiated,  and  a  represen- 
tative of  that  concern  was  with  him  when  he  executed  the 
papers  necessary  to  consummate  the  transaction.  Never- 
theless, the  plaintiff  testified  that  when  he  signed  those 
documents  he  did  not  read  them,  and  did  not  know  that 
the  trust  deed  was  to  be  subject  to  the  mortgage;  that  he 
knew  that  there  was  to  be  a  mortgage  on  the  property  to 
raise  money  to  erect  a  house  thereon,  but  understood  that 
the  mortgage  was  to  be  subordinate  to  the  trust  deed,  and 
that  he  did  not  learn  to  the  contrary  until  he  received 
the  deed  after  its  recordation. 

William  Durflinger  failing  to  complete  the  construction 
of  the  house  upon  said  lot,  the  plaintiff  brought  this  action 
for  the  purpose  of  having  the  mortgage  declared  null  and 
void  and  canceled  as  to  him  and  to  have  the  trust  deed 
declared  to  be  superior  to  the  lien  thereof. 
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The  trial  court  found  that  the  conveyance  from  the 
plaintiff  was  procured,  and  the  trust  deed  and  mortgage 
executed,  as  a  part  of  a  fraudulent  scheme;  that  the  mort- 
gage was  void  as  to  plaintiff  as  to  the  excess  thereof  over 
the  value  of  the  bulKliug  erected  upon  the  lot,  and  that 
Maupin  took  an  assignment  of  the  mortgage  with  notice 
that  the  mortgage  was  without  consideration  and  fraudu- 
lent as  to  the  plaintiff. 

Our  examination  of  the  record  leads  us  to  the  conclu- 
sion that  with  respect  to  the  appellant  Maupin  the  findings 
of  the  court  are  not  sustained  by  the  evidence. 

Faye  Durflinger  testified  that  she  never  met  Maupin.  Her 
brother  Neil  testified  to  the  same  effect  Their  father 
admitted  that  he  received  money  from  Maupin  on  the  loan, 
and  said:  ''I  did  not  have  any  conversation  with  Mr. 
Maupin  as  to  how  I  obtained  the  title  to  that  property. 
I  never  did  tell  Mr.  Maupin  in  what  manner  the  deed  was 
made  to  Faye  Durfiinger.  He  never  made  any  inquiries 
as  to  how  she  came  in  possession  of  the  deed.  He  was  never 
told  in  my  presence."  Maupin  testified  that  he  did  not 
know  Faye,  and  never  had  any  conversation  with  her,  nor 
had  Neil  ever  told  him  how  he  or  his  sister  came  to  be  in 
possession  of  the  property;  that  there  was  no  understanding 
between  the  Durfiingers  and  himself  except  what  was  con- 
tained in  the  escrow  instructions.  He  said:  **I  gave  my 
check  for  the  full  amount  on  each  loan  to  the  title  company, 
and  gave  instructions  to  complete  the  deal  and  turn  over 
the  money  after  they  had  guaranteed  the  title."  Neil  Dur- 
fiinger said  he  turned  over  to  his  sister  the  money  received 
from  Maupin.  '*The  check  was  payable  to  me  and  I  trans- 
ferred it  to  my  sister  Faye  Durfiinger.  I  received  the  con- 
sideration for  the  mortgages  in  the  Kibbee  case." 

[1]  After  a  careful  examination  of  the  record  we  are 
unable  to  discover  any  substantial  evidence  tending  to  show 
that  Maupin  was  guilty  of  any  wrong-doing  in  the  premises. 
Upon  the  exposure  of  the  fraud  which  had  been  practiced 
upon  the  plaintiff  by  the  Durfiingers  it  became  clear  that  if 
Maupin  had  made  further  investigation  into  the  transaction, 
or  had  inquired  of  the  plaintiff  concerning  the  particulars 
thereof,  he  doubtless  would  have  learned  of  the  fraud;  but 
at  the  time  he  took  the  assisrnment  of  the  mortgage  noth- 
ing had  occurred  to  arouse  his  suspicion  that  the  transaction 
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was  irregular  or  fraudulent  in  any  respect.  It  appears 
that  he  had  done  all  that  years  of  experience  as  a  successful 
money  lender  had  taught  him  was  necessary  or  prudent  to 
do  in  the  matter  to  make  a  safe  loan.  He  had  examined 
the  property,  had  had  the  title  thereof  brought  down  to 
date;  and  the  note  secured  by  the  mortgage  being  non-nego- 
tiable {Meyer  v.  Weber,  133  Cal.  681,  [65  Pac  1110],  he 
caused  the  affidavit  of  the  mortgagor  to  be  taken  showing 
that  no  concealed  equities  existed  between  her  and  the  mort- 
gagee, before  he  would  make  the  loan,  and  he  caused  the 
transaction  to  be  handled  by  a  corporation  whose  business  it 
was  to  negotiate  and  consummate  dealings  of  this  character. 
It  is  apparent,  too,  that  at  least  one  other  business  man  had 
been  deceived  by  the  Durflingers,  for  the  appellant's  as- 
signor, who  had  made  a  loan  on  the  security  of  the  same 
mortgage,  had  failed  to  discover  the  fraud  and  deceit  attach- 
ing to  it.  He,  Uke  the  appellant,  had  doubtless  assumed 
that  the  recitals  in  the  trust  deed  were  valid  and  binding 
on  the  plaintiff,  and  that  he  was  required  to  make  no  inquiry 
into  the  validity  of  the  transaction  between  plaintiff  and  his 
grantee.  Certain  it  is  that  the  appellant  acted  with  in- 
finitely greater  care  and  caution  in  the  matter  than  did 
the  plaintiff,  who  even  failed,  according  to  his  testimony, 
to  read  the  documents  executed  in  the  transaction,  and  it  is 
his  own  laxity  which  has  given  rise  to  this  suit. 

It  is  not  argued,  nor  could  it  well  be,  that  under  the 
evidence  Maupin  and  his  codefendants  had  entered  into  a 
conspiracy  to  defraud  the  plaintiff,  or  that  Maupin  was  to 
receive  any  benefit  from  the  transaction  other  than  the  in- 
terest of  one  per  cent  per  month  on  the  amount  of  his 
short-time  loan.  In  the  last  analysis  the  plaintiff's  argu- 
ment amounts  to  no  more  than  an  assertion  that  Maupin 
was  guilty  of  negligence  in  failing  to  make  inquiries  con- 
cerning the  deed  from  the  plaintiff  to  Faye  Durfiinger  and 
the  trust  deed  taken  by  him,  but  even  if  this  were  true, 
it  does  not  constitute  gross  negligence  amounting  to  con- 
structive fraud. 

[2]  It  may  be  added,  finally,  that  the  plaintiff  signed 
escrow  instructions  which,  in  effect,  plainly  directed  that  the 
trust  deed  should  be  made  subject  to  the  mortgage  in  favor 
of  Neil  Durfiinger,  and  he  accepted  the  trust  deed  contain- 
ing such  a  recitaL    Under  these  circumstances,  in  the  ab- 
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sence  of  fraud  on  the  part  of  Maupin,  the  plaintiff  is 
estopped  to  defeat  or  impair  the  mortgage  hy  denying  its 
priority.  In  National  Hardware  Co,  v.  Sherwood,  165  Cal. 
1,  [130  Pae.  881],  it  was  held:  ** Where  a  person  accepts 
a  mortgage  which  recites  that  it  is  subject  to  another 
mortgage  on  the  same  property,  he  is  estopped  thereby  and 
is  not  allowed  to  defeat  or  impair  the  other  mortgage  by 
denying  its  priority  or  validity  at  the  time  he  look  it  to 
the  amount  of  it  as  recited  in  his  own  mortgage/'  and 
that  **The  beneficiary  of  the  deed  of  trust  stood  in  the 
same  situation  as  a  second  mortgagee,  with  regard  to  the 
recital  therein,  and  his  subsequent  purchase  of  the  land 
under  the  power  in  the  deed  did  not  change  his  position 
in  this  respect."  And  in  the  same  case  it  was  said:  ^^In 
the  absence  of  an3rthing  in  the  language  of  the  recital,  or  in 
the  note  or  mortgage  to  which  it  refers,  suggesting  the  con- 
trary, the  assignee  of  the  note  was  justified  in  assuming 
that  the  ordinary  course  of  business  had  been  followed  at 
the  time  of  the  execution  of  the  note,  and  that  the  loan 
of  the  money  was  contemporaneous  therewith." 

It  is  obvious,  of  course,  that  what  the  plaintiff  should 
have  done  was  to  cause  a  declaration  to  be  included  in  the 
recital  in  the  deed  that  the  purpose  of  the  mortgage  was  to 
raise  funds  for  the  construction  of  a  building  on  the  lot, 
and  the  deed  might  also  have  provided  that  the  money  to  be 
raised  on  the  mortgage  should  be  advanced  as  the  pro- 
posed building  progressed.  If  this  had  been  done,  the  plain- 
tiff would  have  protected  himself  and  the  assignees  of  the 
mortgage.  Plaintiff  was  negligent  in  thus  allowing  Paye 
Durfiinger  to  possess  the  means  of  deceiving  others.  When 
one  of  two  innocent  persons  must  suffer,  he  by  whose  neg- 
ligence it  happened  must  be  the  sufferer. 

It  follows  that  the  judgment  must  be  reversed,  and  it  is 
80  ordered. 

Waste,  P.  J.,  and  Wood,  J.,  pro  tern.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920. 

All  the  Justices  concurred. 
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[ClT.  No.  2898.    Fint  Appellate  I>i8trict,  Division  Two.— -December 

81,  1919.] 

OTTO  SCHEREE,  Respondent,  v.  W.  C.  ElDENMULLER, 

Jr.,  Appellant. 

[1]  Phtbioun  and  Subgion — ^Action  von  Damages  roi  Malpbaotiob 
— Failubx  to  Taks  X-bat — Evidence. — ^What  is  or  is  not  proper 
practice  in  examination  and  treatment  bj  a  physician  and  surgeon, 
or  the  usual  practice  and  treatment,  is  a  question  for  experts  and 
can  be  established  onlj  bj  their  testimony;  and  in  this  action  to 
recover  damages  for  alleged  improper  surgical  and  medical  treat- 
ment administered  to  the  plaintiff,  following  a  gunshot  wound  in 
the  elbow,  based  upon  the  failure  of  the  defendant,  a  practicing 
physician,  to  take  second  X-ray  of  the  injured  member  until  more 
than  three  months  after  plaintiff's  arm  was  operated  upon  and 
placed  in  a  cast,  it  being  contended  that  if  such  X-ray  had  been 
taken,  it  would  have  disclosed  the  necessity  for  a  second  operation, 
the  performance  of  which  at  an  earlier  date  would  have  prevented 
plaintiff's  elbow  from  remaining  stiffened,  the  evidence  introduced 
failed  to  establish  negligence  in  the  treatment  received  by  the 
plaintiff. 

[2]  In. — Admission  That  Othsb  Dootob  Mobs  Skilled — Evidence. — 
The  fact  that  the  defendant,  after  taking  such  second  X-ray  and 
concluding  that  a  second  operation  was  necessary,  stated  to  the 
plaintiff  that  he  would  take  him  to  another  doctor  because  the 
latter  had  had  more  experience  with  such  cases  and  had  just  re- 
turned from  the  war  zone,  and  that  he,  defendant,  had  not  had  a 
ease  like  plaintiff's  before,  did  not  amount  to  an  admission  of 
incompetency  and  unskilfulness  upon  the  part  of  the  defendant. 

[8]  Id. — Failttbb  to  Make  Oompuete  Beoovebt — Pbbsumption. — ^The 
fact  that  a  patient  does  not  make  a  complete  recovery  raises  no 
presumption  of  the  absence  of  proper  skill  and  attention  upon  the 
part  of  the  attending  physician. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


1.    Care  and  skill   required  of   physicians  and   surgeons,   notes,  59 
4m.  Dec  S^;  59  Am.  Bep.  392;  1  Ann.  Oas.  21. 
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Goodfellow,   Eells,  Moore  &  Orrick,   Stanley  Moore  and 
R  W.  Palmer  for  Appellant. 

James  A.  Devoto,  DeToto,  Bichardaon  &  Devoto  and  Earl 
Kennedy  for  Respondent 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendant 
from  a  judgment  of  two  thousand  dollars  against  him  in  an 
action  brought  by  the  plaintiflf  to  recover  damages  for 
alleged  improper  surgical  and  medical  treatment  adminis- 
tered to  the  plaintiff  by  the  defendant,  a  practicing  physician 
of  San  Francisco.  The  facts  are,  stated  briefly,  that  on  the 
twenty-fourth  day  of  April,  1916,  plaintiff  received  a  gun- 
shot wound  in  the  right  elbow,  the  bullet  passing  through 
the  joint  and  shattering  the  bones.  He  was  treated  at  the 
emergency  hospital,  where  the  wound  was  bandaged,  and  he 
returned  to  his  home.  During  the  evening  of  the  same 
day  the  pain  became  very  severe  and  he  called  the  defend- 
ant, a  physician,  who  administered  a  hypodermic  to  ease 
the  pain.  The  next  morning  the  defendant  directed  the 
plaintiff  to  go  to  a  hospital  for  treatment,  and  while  plain- 
tiff was  at  the  hospital  defendant  examined  the  wound,  had 
X-ray  pictures  taken  and  bandaged  the  arm  again.  The 
arm  was  badly  swollen  and  inflamed  and  it  was  decided  that 
an  operation  was  not  advisable  until  this  condition  was  re- 
lieved. On  the  eleventh  day  of  May,  the  swelling  and  in- 
flammation having  subsided  some,  an  operation  was  performed 
by  the  defendant,  assisted  by  Dr.  Remmell,  and  the  arm. 
was  placed  in  a  plaster  cast,  through  which  an  opening 
was  made  to  allow  access  to  the  wound  for  cleansing  and 
treatment.  Later  this  cast  was  removed  and  the  arm  placed 
in  splints.  After  the  operation  the  plaintiff  called  regu- 
larly at  the  office  of  the  defendant  and  was  treated  by  him. 
The  arm  showed  signs  of  infection  and  discharged  pus 
from  the  date  of  the  operation  until  August  21st.  At  this 
date,  the  wound  having  failed  to  heal.  X-ray  pictures  were 
again  taken,  and  the  defendant  advised  the  plaintiff  that 
it  would  be  necessary  for  him  to  undergo  another  opera- 
tion. At  this  time  the  defendant  stated  to  the  plaintiff 
that  he  would  take  him  to  another  physician,  Dr.  Stoddard, 
who  had  just  returned  from  the  war  zone  and  who  had  had 
considerable  experience  with  injuries  of  this  character.   Plain- 
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tiff  and  defendant  together  consulted  Dr.  Stoddard,  who  also 
advised  another  operation.  Plaintiff  thereupon  discontinued 
his  visits  to  the  defendant's  ofSce  and  consulted  physicians 
selected  by  him,  who  performed  a  second  operation.  After 
the  second  operation  the  wound  healed  rapidly,  but  the 
elbow  remained  stiffened. 

[1]  The  appellant  attacks  the  verdict  as  unsustained  by 
the  evidence,  and  this  argument  raises  several  questions  of 
law.  The  first  of  these  is  a  construction  of  the  evidence 
under  the  rule  laid  down  in  the  case  of  Houghton  v.  Dtcfc- 
^n,  29  Cal.  App.  321,  [155  Pac.  128],  to  the  dBfect  that 
what  is  or  is  not  proper  practice  in  examination  and  treat- 
ment by  a  physician  and  surgeon,  or  the  usual  practice  and 
treatment,  is  a  question  for  experts  and  can  be  established 
only  by  their  testimony.  This  same  rule  has  been  reiterated 
in  the  case  of  Dameron  v.  Anshro,  39  Cal.  App.  289,  [178 
Pac.  874,  879],  and  in  other  cases  cited  therein.  It  is 
the  contention  of  the  plaintiff  that  the  defendant  was  negli- 
gent in  not  taking  X-ray  pictures  after  the  operation  and 
before  August  21st,  for  it  is  contended  that  if  such  pic- 
tures had  been  taken  they  would  have  shown  a  condition 
calling  for  a  second  operation,  and  it  is  argued  inferentially, 
though  without  any  evidence  in  the  record  in  support 
thereof,  that  a  second  operation  at  an  earlier  date  would 
have  prevented  plaintiff's  arm  from  becoming  stiff.  The 
only  expert  testimony  offered  by  the  plaintiff  for  the  pur- 
pose of  establishing  the  negligence  of  the  defendant  was 
that  of  Dr.  Coffey.  In  reply  to  repeated  questions  directed 
to  the  same  matter.  Dr.  Coffey  maintained  that  whether  or 
not  he,  as  a  physician,  would  take  X-ray  pictures  shortly 
after  performing  an  operation  such  as  was  performed  in 
the  present  case  would  depend  upon  whether  or  not  he  was 
certain  or  uncertain  of  his  mechanical  fixation  in  the  opera- 
tion. Dr.  Coffey  also  stated  that  the  length  of  time  that 
would  be  required  to  form  a  union  of  the  bones,  where  the 
person  was  in  good  health,  might  be  six  months  or  a  year 
or  longer.  The  following  questions  and  answers  also  appear 
in  the  direct  examination  of  Dr.  Coffey:  **Q.  Supposing 
there  was  infection  which  lasted  from  the  time  of  the  opera- 
tion on  May  11th  until  August  21st,  almost  continuously. 
Can  you  state,  with  that  situation  existing,  whether  or  not 
you  would,  before  August  21st,  have  operated  anew  upon 
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the  arm  after  taking  X-ray  photographs!  A.  No,  I 
wouldn't;  that  wouldn't  govern  me;  what  would  govern  me 
would  be  the  infection  if  it  cleared  up  and  I  could  go 
into  that  field,  that  would  govern  me  entirely, — not  the 
X-ray;  the  infection  would  determine  the  going  in  there 
and  disturbing  this  wiring  or  doing  any  further  work,  be- 
cause I  would  be  opening  up  a  new  field  of  infection. 
Q.  What  would  you  say,  Doctor,  in  the  event  there  was  a 
constant  condition  of  suppuration  during  all  that  period 
of  time!  A.  I  would  treat  the  suppuration  and  forget  all 
about  the  fracture.  Q.  What  method  would  you  use  in  the 
treatment  of  the  infection!  A.  Well,  one  of  the  antiseptics 
— wash  it  out,  clean  it;  if  it  was  confined  to  that  locality, 
I  would  simply  resort  to  local  dressings.  I  would  inject 
an  antiseptic  fluid  and  get  proper  drainage.  I  would  wash 
it.  Q.  During  the  treatment  for  the  suppuration  would  it 
be  necessary  to  or  usual  to  take  any  X-ray  photographs  to 
ascertain  the  condition  not  only  of  the  bones  but  of  the  tis- 
sues! A.  Well,  if  I  had  suppuration,  the  X-ray  would 
serve  no  purpose  because  I  would  be  governed  entirely, — 
the  mechanical  work  upon  that  arm  would  be  governed  en- 
tirely by  the  presence  of  the  infection.  I  wouldn't  attempt 
to  go  in  there  while  there  was  infection  ..."  There  is 
other  testimony  of  this  witness  of  a  like  character.  It 
clearly  appears  from  his  entire  testimony  that  whether  or 
not  it  would  be  desirable  to  take  X-ray  pictures  at  frequent 
intervals  after  an  operation  such  as  this  would  depend  upon 
the  individual  case  and  the  personal  knowledge  of  the  in- 
ternal situation  possessed  by  the  man  who  had  performed  the 
operation;  that,  regardless  of  whether  or  not  X-ray  pictures 
had  been  taken  at  frequent  intervals,  it  would  have  been 
unwise,  according  to  the  opinion  of  Dr.  Coffey,  to  have  oper- 
ated during  the  time  that  the  wound  showed  signs  of  in- 
fection; that  in  cases  of  this  character  it  might  be  necessary 
to  operate  half  a  dozen  times  on  a  bone  before  getting  a 
union.  It  is  admitted  that  the  wound  was  suppurating 
during  the  entire  time  it  was  being  treated  by  the  defendant, 
and  it  is  also  admitted  that  the  treatment  given  it  during 
such  period  was  the  treatment  which  Dr.  Ooffey  testified 
he  would  himself  have  given  in  a  similar  case.  Dr.  Coffey 
testified  that  he  had  had  t>»enty-seven  years'  experience  as 
a  physician  and  surgeon  and  had  handled  over   eighteen 
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thousand  fracture  cases;  that  the  injury  to  the  plaintiflP 
was  a  very  serious  injury;  that  it  was  such  an  injury  as  was 
likely  to  result  in  a  stiff  elbow;  that  it  was  an  unusual 
injury;  that  not  many  doctors  in  this  locality  have  had 
cases  of  precisely  this  kind,  and  that  he  himself  had  never 
had  a  case  like  it. 

We  have  discussed  thig  testimony  at  length  because  upon 
it  plaintiff  must  rest  to  establish  negligence  in  the  treat- 
ment received  by  him.  We  think  it  falls  far  short  of  the 
proof  required. 

[2]  The  respondent  argues  that  because  the  defendant 
stated  to  the  plaintiff  about  August  20th  that  he  would  take 
him  to  Dr.  Stoddard  for  the  second  operation,  because  Dr. 
Stoddard  had  had  more  experience  with  such  cases  and  had 
just  returned  from  the  war  zone,  and  that  he,  defendant, 
had  not  had  a  case  like  this  one  before,  this  amounts  to  an 
admission  of  incompetency  and  unskilfulness  upon  the  part 
of  the  defendant.  We  think  these  statements  are  susceptible 
of  no  such  construction.  As  pointed  out  before,  Dr.  Coffey 
testified  that  in  an  experience  covering  eighteen  thousand 
fracture  cases  he  had  never  seen  a  case  like  this  one.  The 
defendant  testified  that  he  had  had  considerable  experience 
in  fracture  cases,  but  had  never  had  one  precisely  like  this. 
The  fact  that  Dr.  Stoddard  was  admitted  to  be  more  ex- 
perienced and  skilled  along  this  particular  line  does  not 
imply  that  the  defendant  did  not  possess  that  reasonable  de- 
gree of  learning  and  skill  possessed  by  others  of  his  profes- 
sion in  his  locality.  This  question  is  discussed  in  the  case 
of  HougJiton  v,  Dickson,  supra,  where  it  is  said  that  the 
fact  that  some  other  physician  may  have  discovered  a  dis- 
location in  an  arm  does  not  show  a  want  of  ordinary  care 
in  the  defendant  physician,  since  the  physician  who  made 
the  discovery  may  have  been  a  man  who,  by  reason  of 
superior  learning  and  advantages,  possessed  far  more  than 
ordinary  skill  in  his  profession.  The  court  in  that  case 
quotes  from  the  case  of  James  v.  Crockett,  34  N.  B.  540,  as 
follows:  '*A  surgeon  does  not  undertake  to  perform  a  cure, 
nor  does  he  undertake  to  use  the  highest  possible  vdegree 
of  skill,  as  there  may  be  persons  of  higher  education  and 
greater  advantages  than  himself  ..."  Surely  it  will  not 
be  contended  that  the  measure  of  ordinary  skill  is  the 
amount  of  skill  and  experience  acquired  by  physicians  who 


Dec.  1919.]     Du  Val  v.  Boos  Bros.  Cafeteria  Co.  377 


have  been  working  for  some  time  in  the  war  zone  and  han- 
dling a  constant  succession  of  difficult  and  unusual  cases. 

[3]  Though  the  determination  of  the  questions  herein 
discussed  cuts  the  foundation  from  under  the  judgment  in 
this  case,  it  is  pertinent  to  remark  also  that  the  record  con- 
tains no  evidence  that  it  would  have  been  possible  or  likely 
by  any  course  of  treatment,  no  matter  how  skillful,  to  have 
restored  to  the  plaintiff  the  full  use  of  his  arm  after  an 
injury  such  as  occurred  here.  The  fact  that  a  patient  does 
not  make  a  complete  recovery  raises  no  presumption  of  the 
absence  of  proper  skill  and  attention  upon  the  part  of 
the  attending  physician.  (Haire  v.  Reese,  7  Phila.  (Pa.)  138, 
quoted  in  Houghton  v.  Dickson,  supra.) 

It  becomes  unnecessary  to  discuss  the  other  points  urged 
by  the  appellant. 

The  judgment  is  reversed. 

Brittain,   J.,    and   Nourse,   J.,   concurred. 


[Civ,  No.  ai30.    TiTtit  Appellate  District,  Division  Two. — ^December 

31,  1919.] 

ELAINE  GRIPPIN  Du  VAL,  Respondent,  v.  BOOS 
BROS.  CAFETERIA  CO.  (a  Corporation),  et  al., 
Appellants. 

[1]  Nbgugenci — Pebsonal  Injuries — Damages.— In  this  action  for 
damages  for  personal  injuries,  the  award  of  the  jury  was  not  so 
disproportionate  to  the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  was  not  the  result  of  the  cool  and  dispassionate 
discretion  of  the  jury.  Precise  accuracy  in  assessing  damages  for 
personal  injuries  is  never  attainable. 

[2]  Id. — FuTUBi  SuiTERiNG — Damages — ^Instructions. — In  an  action 
for  damages  for  personal  injuries,  an  instruction  to  the  effect  that 
one  of  the  elements  entering  into  the  measure  of  damages  is  "such 

1.  What  is  excessive  verdict  for  injuries  not  resulting  in  death, 
notes,  16  Ann.  Cas.  8;  Ann.  Cas.  1913 A,  1361;  Ann.  Gas.  1915D, 
488;  Ann.  Cas.  1916C,  916;  L.  R.  A.  1915F,  30. 

2.  Right  to  recover  for  future  pain  and  suflfering  due  to  personal 
injuries,  note,  9  Ann.  Oas.  1051. 
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reasonable  sum  as  the  jury  should  award  her  on  aeeount  of  anj 
physical  pain  or  anxiety  she  may  have  suffered  or  may  certainly 
suffer  in  the  future  by  reason  of  her  injury/'  is  not  erroneous. 

[3]  Id. — Obdinabt   Care  —  Dxttt  or  Pedestrians. — Pedestrians  must 
use  such  caution  as  ordinarly  prudent  men  exercise  under  similar 
f         circumstances.    The  law  does  not  define  this  ordinary  care. 

[4]  Id. — How  Measured — Conclusion  or  Jury — ^When  Disregarded. 
Negligence  is  not  absolute,  but  is  always  relative  to  the  particular 
eircumstances  on  which  it  is  sought  to  be  predicated,  and  it  is  only 
where  reasonable  men  can  draw  but  one  conclusion  that  the  deter* 
mination  of  the  juiy  upon  the  question  may  be  disregarded. 

[6]  Id. — Abstraction  or  Pedestrian  —  Contbibutoet  Nbougkngb.— 
Mere  abstraction  on  the  part  of  a  pedestrian  does  not  eonstitute 
contributory  negligence. 

[6]  Id. — Maintenance  or  Sidewalk  Elevator — ^Liabilitt  or  Owners 
AND  Users. — ^Where  the  owner  of  property  maintains  a  sidewalk 
elevator,  he  is  liable  for  injuries  to  pedestrians  caused  by  his 
i^egligence,  either  in  the  construction,  maintenance,  or  the  opera- 
tion of  the  elevator  under  his  direction,  or  with  his  knowledge  and 
by  his  permission;  and  one  who  uses  such  an  elevator  is  liable  for 
the  results  of  his  own  negligence. 

[7]  Id. — Happening  or  Accident  —  Absence  or  Explanation  —  Evi- 
dence or  Want  or  Care. — ^Where,  at  the  time  the  plaintiff  fell 
through  the  hole  in  the  sidewalk  caused  by  the  opening  of  the 
door  of  the  sidewalk  elevator,  the  elevator,  with  its  doors,  was 
under  the  joint  management  of  the  owner  of  the  building  and  the 
company  making  deliveiy  of  purchases  to  such  owner,  and  the  acci- 
dent was  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  having  the  management  and  control  of  such  an  in- 
strumentality use  proper  care,  the  fact  of  the  accident,  in  the  ab- 
sence of  explanation,  affords  reasonable  evidence  of  want  of  earo. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dockweiler  ft  Mott,  Haas  ft  Dunnigan,  Isidore  B.  Dock- 
weiler,  Frank  L.  Stobbs  and  Hyman  Schwartz  for  Appel- 
lants. 

E.  B.  Drake  for  Respondent. 

BRITTAIN,  J. — The  respective  appellants  operated,  and 
delivered  meat  to  a  cafeteria  in  Los  Angeles.     The  respond- 
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ent  was  awarded  a  verdict  of  seven  thousand  five  hundred 
dollars  for  personal  injuries  alleged  to  have  been  suffered 
through  the  concurrent  negligence  of  the  appellants,  who 
prosecute  separate  appeals  upon  the  same  record.  They 
are    presented    and    considered    together. 

The  opening  brief  of  the  Cafeteria  Company  was  almost 
two  years  overdue.  It  was  on  file  at  the  time  of  the  oral 
argument  and  the  respondent  was  given  an  opportunity  to 
reply  to  it.  It  is  contended  that  that  appeal  should  not  be 
considered.  While  rules  of  court  designed  to  facilitate  its 
business  may  never  be  disregarded  with  safety,  under  the 
circumstances  the  present  case  will  be  determined  on  its 
merits.  From  an  examination  of  the  entire  record,  including 
the  evidence,  the  conclusion  has  been  reached  that  the  judg- 
ment must  be  affirmed,  upon  the  grounds  stated  in  disposing 
of  the  specific  contentions  of  the  appellants. 

Between  noon  and  12:15  P.  M.  the  respondent  was  walk- 
ing along  one  of  the  most  congested  thoroughfares  in  the 
city.  On  one  step  she  placed  her  right  foot  on  the  still 
closed  door  of  a  sidewalk  elevator,  and  on  ad^*ancing  her 
left  foot  it  went  into  the  hole  caused  by  the  opening  of  the 
other  door.    She  fell  to  the  basement  and  sustained  injuries. 

[1]  It  is  contended  the  award  of  seven  thousand  five 
hundred  dollars  was  excessive.  It  is  conceded  that  actual 
damages  of  $1,580  were  proved.  At  the  time  of  the  acci- 
dent the  respondent  was  twenty-eight  years  old,  employed 
as  a  stenographer,  at  sixty-five  dollars  per  month.  She 
was  confined  to  her  bed  in  the  hospital  for  four  weeks  and 
for  a  further  period  of  four  weeks  at  her  home.  She 
received  a  profound  shock  to  her  nervous  system.  There 
was  a  fracture  of  the  pelvis,  which  had  not  completely 
united  at  the  time  of  the  trial,  and  there  was  surgical  testi- 
mony to  the  effect  that  from  four  to  sixteen  months  would 
thereafter  elapse  before  there  would  be  a  complete  knitting 
of  the  bone.  The  respondent  was  able  to  get  about  only  by 
means  of  a  wheel-chair,  with  assistance,  or  by  taking  hold  of 
objects  while  walking  about  a  room.  It  is  possible  that  if  it 
were  the  function  of  this  court  to  assess  damages  a  smaller 
award  might  have  been  made,  but  the  amount  is  not  so 
disproportionate  to  the  injury  proved  as  to  justify  the  con- 
clusion that  the  verdict  is  not  the  result  of  the  exercise  of  cool 
and  dispassionate  discretion  of  the  jury.     {Redfield  v.  Oak- 
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land  etc.  Co.,  110  Cal.  285,  [42  Pac.  822,  1063].)  Precise 
accuracy  in  assessing  damages  for  personal  injuries  is  never 
attainable.  {Kline  v.  SarUa  Barbara,  150  CaL  741,  [90 
Pac.  125].)  A  motion  for  new  trial  was  denied.  The  trial 
court  should  be  vigilant  to  set  aside  verdicts  where  there 
is  reason  to  believe  passion,  prejudice,  or  sympathy  has 
influenced  the  jury.  (Bond  v.  United  Railroads,  159  Cal. 
285,  [Ann.  Cas.  1912C,  50,  48  L.  R.  A.  (N.  S.)  687, 
113  Pac.  366].) 

[2]  An  instruction  to  the  effect  that  one  of  the  ele- 
ments entering  into  the  measure  of  damages  was  ''such  rea- 
sonable sum  as  the  jury  should  award  her  on  account  of  any 
pliysical  pain  or  mental  anxiety  she  may  have  suffered  or 
may  certainly  suffer  in  the  future  by  reason  of  her  injury" 
was  not  erroneous.  {Qumpel  v.  San  Diego  etc.  By.  Co., 
178  Cal.  166,  [172  Pac.  605] ;  WOey  v.  Young,  178  CaL 
681,  [174  Pac.  316];  Richman  v.  San  Francisco  By.  Co., 
180  Cal.  454,  [181  Pac.  769].)  In  the  case  relied  on  by 
the  appellants  {Melone  v.  Sierra  By.,  151  Cal.  113,  [91  Pac. 
522]),  the  jury  was  told  in  effect  that  it  might  speculate 
concerning  future  suffering.  In  this  case  the  jury  was  in- 
structed that  it  might  award  a  reasonable  sum  for  such 
suffering  as  the  plaintiff  might  certainly  suffer. 

Where,  as  in  this  case,  it  is  claimed  the  injured  person 
was  guilty  of  contributory  negligence,  the  question  is  gen- 
erally one  of  fact,  and  the  fundamental  rules  of  law  are  so 
well  known  and  have  been  so  often  repeated  that  little  is 
gained  by  lengthy  quotations  and  long  lists  of  authorities. 
[3]  Pedestrians  must  use  such  caution  as  ordinarily  pru- 
dent men  exercise  under  similar  circumstances.  The  law 
does  not  define  or  limit  this  ordinary  care.  [4]  Negli- 
gence is  not  absolute,  but  is  always  relative  to  the  particular 
circumstances  on  which  it  is  sought  to  be  predicated.  It 
is  only  where  reasonable  men  can  draw  but  one  conclusion 
that  the  determination  of  the  jury  upon  the  question  may 
be  disregarded.  In  a  case  somewhat  akin  to  this,  the  man 
who  was  injured  had  but  recently  passed  a  closed  side- 
walk trap.  On  returning  he  was  reading  from  a  memoran- 
dum he  held  in  his  hand,  and  stepped  into  ''a  yawning 
chasm"  which  had  been  opened  in  the  interim.  It  wsa 
contended  that  a  motion  for  nonsuit  should  have  been 
granted,  but  the  supreme  court  reached  the  contrary  con- 
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elusion.  {Van  Praag  v.  Gale,  107  Cal.  444,  [40  Pac.  555].) 
In  the  present  case  the  respondent  testified  that  when  ten 
or  twelve  feet  from  the  elevator  doors  she  saw  they  were 
closed.  Her  attention  being  attracted  to  something  she  was 
passing,  she  turned  her  head,  and  as  she  walked  that  short 
distance  one  of  the  doors  was  raised  from  the  pitfall  directly 
in  her  pathway  and  into  which  she  fell.  As  was  said  in 
the  opinion  in  Van  Praag  v.  Oale,  **To  some  minds  prob- 
ably the  conclusion  would  seem  irresistible  that  he  who, 
with  eyes  to  see,  in  broad  daylight  walks  into  an  open  trap- 
door in  the  sidewalk  is  lacking  in  that  care  and  caution 
which  characterizes  the  man  of  ordinary  prudence.  Others 
may  well  reason  that  the  plaintiff  was  entitled  to  a  safe 
passage  over  a  walk  prepared  by  the  public  for  the  accom- 
modation of  all  its  citizens.''  The  fact  that  different  minds 
might  reach  different  conclusions  upon  the  question  of  the 
respondent's  caution  disposes  of  all  the  contentions  of  the  ap- 
pellants based  on  the  assumption  that  contributory  negligence 
was  shown  as  a  matter  of  law,  as  well  as  their  contentions 
regarding  the  instructions  on  the  subject  given  and  refused. 
[6]  Mere  abstraction  on  the  part  of  a  pedestrian  does  not 
constitute  contributory  negligence.  {Rohirison  v.  Pioche, 
5  Cal.  461 ;  Perkins  v.  Sunset  Tel.  &  Tel,  Co.,  155  Cal.  722, 
[103  Pac.  190].)  The  question  of  contributory  negligence 
was  properly  submitted  to  the  jury  under  correct  instruc- 
tions. Argument  based  on  evidence  which  it  is  claimed  the 
jury  should  have  believed  is  futile.  The  evidence  of  the 
man  who  opened  the  door  at  most  raised  a  conflict  which 
the  jury  determined  in  favor  of  the  respondent. 

It  is  contended  by  each  appellant  that  it  was  not  gailty 
of  negligence,  and  each  attempts  to  shift  the  liability  for 
the  injuries  to  the  other.  The  Cafeteria  Company  main- 
tains the  Newmarket  Company  was  an  independent  con- 
tractor, and  the  Newmarket  Company  contends  that  under 
an  ordinance  excluded  from  evidence  the  sole  responsibility 
for  maintaining  the  elevator  was  placed  on  the  Cafeteria 
Company  as  owner.  Error  in  excluding  the  ordinance  is 
claimed.  The  ordinance  was  offered  by  the  plaintiff  and  ex- 
cluded on  the  objection  of  the  Cafeteiria  Company.  Its 
admission  was  not  urged  by  the  Newmarket  Company.  If 
there  was  error  in  rejecting  the  evidence,  it  was  against  the 
respondent.    On  this  appeal,   even  though  such   an   error 
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caused  by  the  objectian  of  its  codefendant  were  available 
for  the  Newmarket  Company,  it  would  not  cause  a  reversal 
of  the  judgment.  [6]  Regardless  of  the  ordinance,  where 
the  owner  of  property  maintains  a  sidewalk  elevator,  he  is 
liable  for  injuries  to  pedestrians  caused  by  his  negligence^ 
either  in  the  construction,  maintenance,  or  the  operation  of 
the  elevator  under  his  direction,  or  with  his  knowledge  and 
by  his  permission.  Also,  one  who  uses  such  an  elevator  is 
liable  for  the  results  of  his  own  negligence. 

The  elevator  doors  were  not  operated  automatically  from 
below,  but  were  raised  by  hand.  Each  door  was  heavy, 
weighing  about  250  pounds.  One  man  opening  the  elevator, 
therefore,  had  to  stoop  over  one  door  and  raise  it,  then 
walk  around  the  shaft  to  repeat  the  operation  with  the  other 
door,  leaving  one-half  of  the  shaft  as  an  open  pitfall.  The 
doors  were  not  hinged  to  open  across  pedestrian  movement 
and  so  to  bar  it,  but  so  that  when  opened  they  were  paral- 
lel to  the  building  line.  The  elevator  was  maintained 
by  the  Cafeteria  Company  for  the  purposes  of  its  busi- 
ness, and  was  used  frequently,  if  not  usually,  for  deliveries 
of  its  purchases  to  its  basement  storeroom.  The  delivery 
about  to  be  made  by  the  Newmarket  Company  was  upon  the 
order  of  the  Cafeteria  Company.  The  truck  driver  went 
first  to  the  basement  and  talked  with  employees  of  the 
Cafeteria  Company  concerning  the  delivery.  He  then, 
alone,  started  to  open  the  elevator  doors.  He  testified  that 
before  doing  so  he  looked  up  the  street  and  saw  no  one 
within  thirty  feet  of  him,  yet  the  respondent  testified  that 
when  she  was  within  ten  or  twelve  feet  of  the  elevator  the 
doors  were  closed  and  that  she  did  not  see  a  man  with  a 
white  apron,  such  as  the  truckman  wore.  The  jury  be- 
lieved her.  Under  the  rule  that  every  reasonable  inference 
is  to  be  drawn  in  support  of  the  verdict,  it  may  be  that 
the  jury  believed  the  construction  of  the  doors  to  open 
in  the  way  they  did  was  negligent,  and  that  permitting 
the  use  of  the  elevator  with  the  knowledge  of  the  servants 
of  the  Cafeteria  Company,  without  its  requiring  one  of  its 
own  employees  to  aid  in  the  opening  of  the  doors  or,  at 
least,  to  guard  pedestrians  from  the  peril,  were  acts  of 
negligence  concurring  with  that  of  the  employee  of  the  New- 
market Company  in  attempting  in  so  busy  a  place  and  at 
80  busy  an  hour  alone  to  open  the  trap.    [7]    At  the  time 
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of  the  accident  the  elevator,  with  its  doors,  was  under  the 
joint  management  of  both  defendants,  and  the  accident  was 
such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  having  the  management  and  control  of  such  an  instru- 
mentality use  proper  care.  In  such  a  case,  in  the  absence 
of  explanation  by  the  defendants,  the  fact  of  the  accident 
affords  reasonable  evidence  of  want  of  care.  (Shearman 
&  Bedfield  on  Negligence,  par.  60;  Bowley  v.  Mangrvm  & 
Otter,  3  Cal.  App.  229,   [84  Pac.  996].) 

The  landlord  and  tenant  cases  merely  hold  that,  where 
there  is  no  negligence  in  the  construction  of  a  device  which 
the  landlord  delivers  to  the  tenant  of  leased  premises,  the 
landlord  is  not  responsible  for  the  tenant's  negligent  opera- 
tion. They  have  no  real  relationship  to  the  facts  of  this 
case,  which  are  more  nearly  akin  to  those  where  an  owner 
has  been  held  liable  for  injuries  resulting  from  the  construc- 
tion of  a  pitfall  by  a  contractor.  (Barrif  v.  Terkildsen,  72 
Cal.  254,  [1  Am.  St.  Rep.  55,  13  Pac.  657];  Spence  v. 
Schultz,  103  Cal.  208,  [37  Pac.  220].)  A  closely  analogous 
case  is  one  where  a  pedestrian  was  injured  by  falling  over 
an  unguarded  rope  across  a  sidewalk.  The  rope  was  used 
in  connection  with  a  block  and  pulleys  for  hoisting  supplies 
from  a  wagon  to  the  second  floor  of  the  defendant's  build- 
ing. The  court  in  that  case  said:  ''Every  person  using  the 
sidewalk  for  the  purposes  of  trade  and  business  conducted 
upon  his  premises  is  charged  with  the  duty  of  taking 
reasonable  care  to  protect  the  public  from  injury  resulting 
from  such  use  of  the  walk.  The  contract  with  the  truckman 
contemplated  the  use  of  the  rope  across  the  sidewalk,  and 
charged  upon  the  defendant  the  duty  of  seeing  that  the  rope 
was  used  with  due  regard  to  the  safety  of  pedestrians." 
{Langevin  v.  Schaller,  163  App.  Div.  52,  [148  N.  Y.  Supp. 
534].) 

The  only  remaining  contentions  are  minor  ones  which 
are  merged  in  the  conclusions  reached  on  the  matters  already 
discussed.  As  a  whole,  the  instructions  were  clear  and 
fairly  stated  the  law.  The  evidence  was  sufficient  to  sap- 
port  the  verdict,  and  no  errors  of  law.  if  any  there  were, 
resulted  in  a  miscarriage  of  justice. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 
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[Civ.  No.  8114.    FiTBt  Appellate  District,  Division  One. — ^December 

81,  1919.] 

HOWARD  B.  SMITH,  AppeUant,  v.  CENTRAL  AND 
PACIFIC  IMPROVEMENT  CORPORATION  (a  Cor- 
poration),  Respondent. 

[1]   COBPORATIONS — INTERIM   CXRTIPIGATXS   EtIDXNOING   BoNDS — ^ACCSPT- 

ANGK  or  Payments  on  Certificates  —  Waiver  of  Bonds  bt 
BxcoBD  Owner. — ^Where  the  record  owner  of  interim  certificates, 
which  have  been  issued  as  evidence  of  certain  bonds  to  be  issued 
not  later  than  a  given  date  by  a  corporation,  is  a  director  of  said 
corporation  and  concurs  in  the  opinion  of  his  codirectors  that  it  is 
to  the  interest  of  the  corporation  not  to  issue  the  bonds  but  to  paj 
in  cash,  from  time  to  time  as  it  is  able,  the  face  thereof,  and  there- 
after, but  prior  to  the  time  payment  would  have  been  due  had 
bonds  been  issued,  the  corporation,  without  knowledge  of  the  fact 
that  the  certificates  have  been  transferred  to  another,  makes  cer- 
tain payments  on  account  to  such  record  owner,  who  pays  the 
same  over  to  the  assignee  of  the  certificates,  and  the  latter  accepts 
the  same  without  objection,  the  issuance  of  such  bonds  is  waived. 

[2]  Id. — KguiTABLX  Maxim  as  to  That  Which  Ought  to  be  Done — 
Waiver — Consideration. — The  maxim,  ''Kquity  regards  as  done 
that  which  ought  to  be  done,"  is  not  applicable  where  a  party  has 
for  a  consideration  waived  that  which  it  is  claimed  ought  to  have 
been  done. 

[8]  Id. — Assignment  of  Certificates — ^Want  of  Notice — ^Payments 
TO  Record  Owner — Estoppel — Issues — Findings. — ^Where  in  an 
action  to  recover  the  value  of  certain  bonds  which  were  to  have 
been  issued  by  the  defendant  corporation,  and  which  were  evidenced 
by  certain  interim  certificates,  the  court  finds  that  the  corporation, 
at  the  direction  of  the  record  owner  thereof,  made  certain  charges 
against  such  certificates  in  good  faith  and  without  knowledge  of 
facts  or  circumstances  sufficient  to  put  it  upon  inquiry  as  to  the 
assignment  of  such  certificates,  it  is  immaterial  that  the  court 
finds  an  estoppel  against  such  assignee  different  from  that  pleaded 
in  the  defendant's  answer  and  outside  of  the  issues. 

[4]  Id.— Conditional  Tender  of  Further  Payments — ^Indorsement 
UPON  Certificates  of  Prior  Payments. — Such  corporation,  having 
made  such  prior  charges  against  the  interim  certificates  in  good 
faith  and  without  knowledge  of  their  assignment,  had  a .  right  to 
demand,  as  a  condition  concurrent  with  the  making  of  further 
payments  thereon,  that  the  certificates  be  brought  in  for  indorse- 
ment thereupon  of  the  prior  payments  made  and  credits  given. 
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[6]  Id. — Advance  Payment  of  Indebtedness — Waivee  of  Premium. — 
Where  the  issuance  of  bonds  is  waived,  the  condition  to  have  been 
contained  in  such  bonds,  but  which  is  not  contained  in  the  interim 
certificates,  giving  the  corporation  after  a  given  time  the  right  to 
call  the  bonds  before  maturity  hj  paying  an  additional  five  per 
eent  upon  the  principal  of  the  bonds,  is  also  waived* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    John   W.    Shenk,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  P.  Oster  for  Appellant 

Arthur  Wright,  Hunsaker,  Britt  &  Edwards  and  Samuel 
Poorman,  Jr.,  for  Respondent. 

RICHARDS,  J.— The  plaintiflF  sued  for  sixty-five  thou- 
sand  dollars,  and  interest,  alleged  to  be  due  to  him  as  the 
value  of  certain  bonds  which  the  defendant  had  under- 
taken to  issue  by  the  terms  of  certain  interim  certificates 
made  and  given  by  it  to  one  W.  W.  Wilcox  and  assigned 
by  Wilcox  to  the  plaintiflp.  The  plaintiff  had  judgment  for 
the  sum  of  $38,582.78  as  principal  and  $4,331.04  as  inter- 
est, the  difference  between  the  sum  of  these  amounts  and 
the  amount  sued  for  having  been  by  the  defendant  credited 
to  Wilcox  in  extinguishment  of  certain  obligations  due 
from  him  and  one  D.  Johnston  and  charged  to  said  certifi- 
cates before  receiving  notice  of  such  assignment.  The  plain- 
tiff appeals. 

The  facts  may  be  summarized  as  follows:  The  defendant 
was  organized  by  several  persons  who  at  the  time  were  mem- 
bers of  an  improvement  club  in  the  city  of  Los  Angeles, 
known  as  the  South  Main  Street  Improvement  Association, 
among  them  being  R.  H.  Raphael,  Andrew  Beyrle,  J.  M. 
Carpenter,  their  attorney,  Arthur  Wright,  and  the  secretary 
of  the  club,  C.  R.  McKeon.  These  persons  were  interested 
in  improving  the  character  of  the  business  property  in  the 
locality  indicated  by  the  name  of  the  club,  and  the  imme- 
diate object  of  the  organization  of  the  defendant  as  a  cor- 
poration was  the  acquisition  of  a  parcel  of  land,  150  feet 
square,  situated  at  the  corner  of  Main  and  Washin^rton 
Streets  in  said  city,  and  upon  which  there  was  at  the  time 
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a  one-story  building,  of  which  property  the  plaintiff  was 
the  owner.  It  was  thought  desirable  by  the  persons  men- 
tioned to  erect  upon  this  lot  a  substantial  business  block 
of  a  character  to  enhance  the  value  and  desirability  of  prop- 
erty generally  in  its  immediate  neighborhood.  W.  W.  Wil- 
cox and  D.  Johnston  were  acquaintances  of  long  years' 
standing  of  the  plaintiff,  they  having  had  business  rela- 
tions together  in  the  city  of  Colton,  of  which  the  plaintiff 
was  still  a  resident,  Wilcox  and  Johnston  having  removed  to 
Los  Angeles.  Mr.  Beyrle  owned  property  adjoining  that  of 
the  plaintiff,  and  formed  the  acquaintance  of  Wilcox  and 
Johnston  upon  an  occasion  when  the  latter  were  attending 
to  some  business  in  connection  with  the  plaintiff's  said 
property.  These  three  gentlemen  got  into  conversation,  and 
the  project  of  acquiring  the  plaintiff's  property  for  the 
aforesaid  purpose  was  brought  up  and  discussed,  as  a  result 
of  which  Wilcox  undertook  to  see  the  plaintiff  and  find  out 
on  what  terms  it  could  be  acquired.  He  did  so,  and  re- 
ceived an  authorization  from  the  plaintiff  to  negotiate  a 
sale  of  his  property  for  eighty  thousand  dollars  of  six  per 
cent  serial  bonds  to  be  issued  by  the  proposed  corporation 
when  organized,  said  bonds  to  be  a  first  mortgage  upon  the 
property,  including  the  proposed  improvements,  the  pur- 
chaser also  to  assume  an  existing  mortgage  indebtedness 
thereon  of  forty-five  thousand  dollars.  It  was  also  under- 
stood between  the  plaintiff  and  Wilcox  that  the  latter 
could  retain  for  himself  any  excess  over  the  price  mentioned 
that  he  might  obtain  from  the  purchaser.  Wilcox  thereupon 
wrote  a  letter,  dated  February  7,  1912,  to  Mr.  Raphael,  who 
was  the  leading  spirit  in  the  proposed  enterprise,  and  who, 
upon  the  subsequent  organization  of  the  corporation,  be- 
came its  president,  said  letter  being  in  the  following  terms: 

''Dear   Sir:— 

**  About  one  year  ago  Mr.  Smith  quoted  .  .  .  s  price  of 
$900  per  foot  for  his  lot  on  Main  and  Washington,  that 
being  the  cost  to  him,  taxes  and  interest  included.  He  later 
agreed  to  take  $S50  per  foot.  He  would  not  entertain  a 
proposition  for  bonds  or  stock.  A  few  weeks  ago  he  re- 
quested me  to  examine  the  building  and  determine  on  the 
proper  front.  While  there  I  met  Mr.  Beyrle  who  told 
me  of  the  project  to  build  and  issue  stock  and  bonds.  I 
favored  the  enterprise  and  endeavored  to  interest  Mr.  Smith, 
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and  as  the  result  of  several  interviews  I  am  prepared  to 
state  that  a  deal  can  be  made  with  Mr.  Smith  as  follows: 
As  settlement  buyers  are  to  pay  mortgage  of  $45,000  and 
issue  $82,500  in  6%  bonds,  interest  to  begin  January  Ist, 
1913;  also  $10,000  in  stock. 

"Tours  truly, 

This  letter  led  to  negotiations  between  Wilcox  and 
Raphael,  as  a  result  of  which,  on  February  14,  1912,  Wil- 
cox addressed  another  lett^  to  him,  reading  as  follows: 

"Dear  Sir:— 

"Referring  to  conversation  had  with  you  recently  regard- 
ing Main  and  Washington  property,  wherein  you  state  that 
your  people  insisted  on  bonds  drawing  interest  from  July 
1st,  1913,  instead  of  January  1st,  1913,  I  find  I  am  unable 
to  meet  this  request  as  Mr.  Smith  insists  upon  the  bonds 
he  takes  drawing  interest  from  January  1st,  1913,  thereby 
bringing  the  first  semi-annual  payment  due  July  1st,  1913. 

"I  now  have  full  power  and  authority  in  way  of  a  signed 
option  from  Mr.  H.  B.  Smith  for  the  handling  of  his  prop- 
erty, and  am  in  a  position  to  renew  the  offer  made  you  on 
the  7th  inst.,  viz.:  As  settlement  buyers  are  to  pay  mort- 
gage of  $45,000,  and  issue  $82,500  in  6%  serial  first  mort- 
gage bonds,  interest  to  begin  January  1st,  1913,  also  $10,- 
000  in  stock.  Said  bonds  to  be  based  upon  not  over  50% 
of  the  valuation  of  the  property  including  proposed  im- 
provements. 

"Yours  truly, 

"W.  W.  Wilcox." 

A  few  days  later  the  following  paper  was  executed  by 
Wilcox,  Raphael,  Beyrle,  and  Carpenter: 

"For  a  valuable  consideration  by  me  received,  the  receipt 
of  which  is  hereby  acknowledged,  I  hereby  agree  to  con- 
vey the  following  described  real  estate  in  the  city  of  Los 
Angeles,  California:  (Here  follows  description  of  plaintiff's 
property.)  To  Andrew  Beyrle,  J.  M.  Carpenter  and  R.  H. 
Raphael,  or  to  any  corporation  or  person  or  persons  that 
they  may  designate,  in  accordance  with  the  attached  letter 
addressed  to  R.  H.  Raphael  and  executed  by  myself  and 
dated  February  14,  1912,  all  to  be  done  upon  their  demand; 
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a  deed  for  same  to  be  deposited  in  escrow  when  they  de- 
mand.    This  matter  to  be  escrowed  within  four  months. 

**In  witness  whereof  I  have  hereunto  affixed  my  signa- 
ture this  19th  day  of  February,  1912. 

''W.  W.  Wilcox. 
**We  accept  above; 

'*R.   H.   Raphael, 
''Andrew  Beyrlb, 
"J.  M.  Carpenter^ 
"As  Agents  of  a  Proposed  Corporation.*' 

The  letter  referred  to  as  attached  to  said  writing  is  the 
one  immediately  above  set  out. 

As  a  step  in  carrying  out  the  terms  of  this  paper,  Attor- 
ney Wright  prepared  a  deed  from  the  plaintiflP  to  Wilcox 
and  another  from  Wilcox  to  Raphael,  Beyrle,  and  Carpenter 
as  therein  provided,  but  upon  the  objection  of  Johnston  (who 
as  a  friend  of  the  plaintiff  sought  to  protect  his  interest) 
to  tlie  title  to  the  property  going  to  these  individuals,  these 
deeds  were  not  finally  executed  and  delivered. 

Raphael,  Beyrle,  and  Carpenter,  with  the  assistance  of 
Arthur  Wright,  their  attorney,  proceeded  with  the  organi- 
zation of  the  defendant,  the  organization  being  completed 
within  a  brief  interval.  In  the  meantime  the  plaintiff, 
apparently  in  order  to  facilitate  the  sale  of  his  property  to 
the  defendant  (he  being  at  this  time  a  resident  of  Colton), 
made  a  deed  thereof  to  Wilcox.  At  the  next  meeting  be- 
tween Wilcox  and  the  organizers  of  the  corporation  and 
their  attorney  this  transfer  to  Wilcox  was  communicated 
to  those  present,  and,  according  to  the  testimony  of  Beyrle, 
the  following  occurred  with  reference  thereto:  ''At  the 
meeting  that  we  organized  the  question  was  brought  up 
as  to  closing  that  option,  and  Mr.  Wilcox  arose,  and  he 
says:  'I  own  that  property  now;  I  have  a  deed  to  it  and 
you  can  do  business  with  me;  you  don't  have  to  pay  any 
attention  to  the  option.'  And  Mr.  Wright  got  up  and  he 
says:  'That  simplifies  matters  materially.  We  can  fix  that 
up  now  on  a  basis  that  we  can  go  ahead.' "  Wilcox  there- 
upon made  a  deed  of  the  property  to  the  defendant  and 
placed  it  in  escrow,  to  be  delivered  upon  receipt  by  the 
escrow-holder  for  the  account  of  Wilcox  of  ten  thousand 
dollars  par  value  of  the  capital  stock  of  the  defendant  full}'' 
paid,    and    eighty- two   thousand   five   hundred   dollars    par 
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value  six  per  cent  first  mortgage  twenty-year  gold  bonds 
of  said  corporation,  said  bonds  prior  to  their  creation  and 
issuance  to  be  evidenced  by  a  temporary  interim  certificate. 
This  certificate  was  issued  on  April  10,  1912,  and  by  it  the 
defendant  promised  and  agreed  to  proceed  to  authorize, 
create,  and  issue  its  said  corporate  bonds,  the  same  to  be 
secured  by  a  deed  of  trust  constituting  a  first  lien  or  mort- 
gage against  certain  real  property,  including  that  thus  ac- 
quired by  the  defendant.  Between  that  date  and  May  8, 
1912,  the  defendant,  at  the  request  of  Wilcox,  issued  to  him, 
in  lieu  of  said  certificate  for  eighty-two  thousand  five  hun- 
dred dollars,  five  identical  certificates  except  as  to  the 
amount  of  bonds  called  for,  one  being  for  two  thousand 
five  hundred  dollars  par  value  and  the  other  four  for 
twenty  thousand  dollars  each,  and  these  latter,  evidencing 
the  defendant's  obligation  to  issue  an  aggregate  of  eighty 
thousand  dollars  of  its  said  bonds,  were  on  said  eighth  day 
of  May,  1912,  assigned  by  "Wilcox  to  the  plaintiff,  but 
neither  the  plaintiff  nor  Wilcox  notified  the  defendant  of 
said  assignment 

The  bonds  called  for  by  these  interim  certificates  were 
to  be  issued  not  later  than  six  months  from  the  date  of  said 
certificates,  but  when  that  time  arrived  it  was  the  con- 
sensus of  opinion  of  the  directors  of  the  corporation  (of 
which  Wilcox  was  one)  that  it  was  to  the  interest  of  the 
corporation  not  to  issue  said  bonds,  but  to  pay  in  cash  from 
time  to  time  as  it  was  able  the  face  value  thereof.  Accord* 
ingly,  on  January  10,  1913,  at  a  time  when  the  first  pay- 
ment of  interest  upon  the  bonds  called  for  by  the  interim 
certificates  was  not  yet  due,  it  paid  to  Wilcox  on  account 
of  the  principal  of  said  bonds  the  sum  of  ten  thousand  dol- 
lars, and  on  the  30th  of  the  same  month  paid  to  him  the  fur- 
ther sum  of  five  thousand  dollars,  which  amounts  Wilcox 
paid  over  to  the  plaintiff,  who  accepted  the  same  apparently 
without  objection.  The  defendant  also  between  that  time 
and  February  3,  1914,  paid  to  Wilcox  the  interest  accru- 
ing upon  said  bonds.  In  February,  1914,  the  defendant, 
being  in  need  of  money,  the  question  was  discussed  at  a 
mooting  of  its  board  of  directors  at  which  Wilcox  was 
present.  It  was  resolved  to  immediately  call  upon  the 
company's  stockholders  for  the  payment  of  balances  due 
upon  their  subscriptions,  and  nl^o  to  make  an  active  effort 
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to  collect  amounts  due  from  other  debtors.  At  this  time 
Wilcox  was  indebted  to  the  defendant  in  the  sum  of  $10,- 
794.93,  and  at  said  meeting  he  requested  that  this  amount 
be  charged  against  the  said  interim  certificates.  He  also 
at  the  same  time  directed  that  the  sum  of  $7,664.03  due 
from  Johnston  to  the  defendant  be  also  charged  against 
them.  These  amounts  were  so  charged  accordingly,  and  the 
several  items  of  indebtedness  from  these  two  gentlemen  to 
the  corporation  were  canceled.  In  November  of  the  same 
year  Wilcox  and  Johnston  having  subscribed  to  a  further 
issue  of  stock  by  the  defendant,  and  being  indebted  on  ac- 
count thereof  in  the  sums  of  $2,394  and  $2,014,  respectively, 
these  amounts  by  the  direction  of  Wilcox  were  charged 
against  said  certificates;  and  in  February,  1915,  Wilcox 
and  Johnston  being  respectively  indebted  to  the  defendant 
in  the  sum  of  $2,012  and  $772  for  assessments  upon  capital 
stock  of  the  defendant  owned  by  them,  these  amounts  by 
direction  r/f  Wilcox  were  also  charged  against  the  said 
certificates.  In  addition  to  these  credits  to  Wilcox  and  to 
Johnston  at  the  direction  of  Wilcox,  the  defendant  also 
paid  to  the  latter  further  sums  representing  interest  on  the 
balance  due  upon  said  certificates,  and  also,  at  his  request, 
made  the  amounts  of  these  last  payments  equal  to  the  re- 
spective sums  which  would  have  been  due  as  such  had  the 
above-mentioned  charges  against  the  certificates  not  been 
made,  Wilcox  representing  that  he  needed  these  extra 
amounts,  the  effect  of  these  payments  being  to  still  further 
reduce  the  amount  of  the  principal  of  the  obligations.  On 
October  6,  1915,  Wilcox  notified  defendant  of  the  assign- 
ment by  him  to  the  plaintiff  of  the  interim  certificates. 

In  its  findings  the  trial  court  declared  that  Wilcox,  the 
obligee  named  in  each  of  said  interim  certificates,  and  with 
whom  at  all  times  prior  to  October,  1915,  the  defendant 
dealt  as  the  owner  thereof  and  as  the  sole  person  from  whom 
moved  the  consideration  therefor,  waived  the  authorization 
and  creation  by  defendant  of  its  corporate  bonds  and  the 
execution  of  its  deed  of  trust  to  secure  the  same;  that 
defendant  in  good  faith  accepted  such  waiver  and  in 
reliance  thereon  made  pajTnents  to  Wilcox;  that  the  defend- 
ant, prior  to  October  6,  1915,  had  no  notice  of  the  assign- 
ment to  the  plaintiff  by  Wilcox  of  the  several  interim 
certificates,  nor  notice  or  knowledge  of  such  facts  or  cir- 
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cumstances  as  would  put  a  reasonably  prudent  man  upon 
inquiry  respecting  such  assignment  or  the  actual  ownership 
of  said  certificates,  but  that,  on  the  contrary,  at  all  times 
prior  to  said  date  the  defendant  was  informed,  and  in  good 
faith  believed,  that  Wilcox  was  the  holder  and  owner  of  said 
certificates.  The  court  also  found  that  the  plaintiff  had 
no  knowledge  prior  to  February  2,  1916,  that  Wilcox  was 
representing  to  the  defendant  that  he  was  the  owner  of  said 
interim  certificates,  or  that  the  defendant  was  making  pay- 
ments to  Wilcox  on  account  of  said  certificates  other  than 
of  interest  and  the  first  two  payments  of  ten  thousand  dol- 
lars and  five  thousand  dollars  respectively,  or  was  canceling 
obligations  at  the  request  of  Wilcox  and  charging  them 
against  the  principal  of  said  certificates,  but  that  the  plain- 
tiff did  not  at  any  time  prior  to  February  2,  1916,  notify 
defendant  that  said  certificates  had  been  assigned  to  him; 
and  it  found  that  the  plaintiff,  in  failing  to  notify  defend- 
ant of  said  assignment,  misled  the  defendant  and  permitted 
Wilcox  to  mislead  the  defendant  at  all  times  prior  to  Octo- 
ber 6,  1915,  into  the  belief  that  Wilcox  was  the  sole  and 
absolute  owner  of  said  certificates,  and  that  in  so  doing  he 
was  grossly  negligent.  It  also  found  that  prior  to  February 
28,  1916,  the  defendant  tendered  to  plaintiff  on  account  of 
said  certificates  the  sum  of  $16,868.62  and  demanded  the 
surrender  of  such  one  or  more  of  said  certificates  as  should, 
by  the  application  of  said  sum  to  the  payment  of  the 
amounts  due  upon  one  or  more  thereof,  be  fully  discharged 
and  paid,  but  that  the  plaintiff  refused  to  accept  said 
amount  The  amount  of  the  judgment  in  plaintiff's  favor 
was  for  the  sum  sued  for,  less  the  charges  against  the  cer- 
tificates made  at  the  direction  of  Wilcox.  It  is  this  differ- 
ence which  causes  plaintiff's  dissatisfaction  with  the  judg- 
ment and  upon  which  he  bases  his  appeal. 

The  first  and  principal  contention  of  the  appellant  is 
that  the  finding  of  the  trial  court  that  the  defendant  made 
the  aforesaid  charges  against  the  said  certificates  in  good 
faith  and  without  knowledge  of  facts  or  circumstances  suffi- 
cient to  put  it  upon  inquiry  as  to  the  assignment  by  Wil- 
cox to  the  plaintiff  of  said  certificates  is  unsupported  by 
the  evidence. 

The  case  upon  both  sides  has  be^n  presented  at  con- 
siderable length  and  with  ccnspicuoiis  ability,  and  we  have 
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given  to  it  the  careful  examination  which  its  importance 
deserves.  From  such  study  we  have  reached  the  con- 
clusion that  this  finding  of  lack  of  notice  on  the  part  of 
the  defendant  is  supported  by  the  evidence.  It  is  true  there 
are  facts  which,  standing  alone,  pointed  clearly  to  the 
ownership  of  this  property  by  the  plaintiff,  and  that  the 
proceeds  of  the  sale  belonged  to  him  and  not  to  Wilcox. 
As  instances  of  these  we  may  refer  to  the  fact  that  it  was 
known  to  the  persons  who  organized  the  defendant,  and  who 
upon  its  organization  became  its  officers  and  directors,  that 
the  plaintiff  was  the  owner  of  the  property  at  the  inception 
of  the  negotiations  for  its  purchase;  that  he  had  authorized 
Wilcox  to  negotiate  for  its  sale;  that  Wilcox  a  few  days 
after  having  agreed  upon  the  terms  of  a  sale  to  the  de- 
fendant produced  a  deed  to  himself  of  the  property  with- 
out apparently  having  the  means  to  pay  for  it  except 
through  the  consideration  which  the  defendant  itself  was  to 
pay ;  that  after  the  consummation  of  the  transaction  and  the 
issuance  to  Wilcox  of  one  interim  certificate  in  the  amount 
of  eighty-two  thousand  five  hundred  dollars,  he,  at  the 
request  of  Mr.  Raphael,  the  president  of  defendant,  invested 
two  thousand  five  hundred  dollars  in  an  enterprise  in  which 
said  president  was  interested,  and  that  during  the  conversa- 
tion between  them  ensuing  upon  such  request  Raphael  ex- 
pressed the  opinion  that  Wilcox  was  going  to  make  a  good 
deal  of  money  out  of  the  sale  of  plaintiff's  property  to  the 
defendant,  whereupon  Wilcox  replied  that  only  two  thou- 
sand five  hundred  dollars  of  the  interim  certificates  woidd 
go  to  him,  following  which  Wilcox  surrendered  the  single 
certificate  for  eighty-two  thousand  five  hundred  dollars,  and 
had  issued  in  its  place  five  certificates — four  for  twenty  thou- 
sand dollars  each  and  one  for  two  thousand  five  hundred  dol- 
lars, which  last  he  used  for  the  purpose  of  making  the  invest- 
ment invited  by  Mr.  Raphael.  There  are  other  facts  occurring 
later  which,  if  uncontradicted,  might  or  should  lead  a  pru- 
dent person  to  make  the  inquiry  suggested,  but  the  fact 
that  they  were  contradicted  by  other  testimony  precludes 
their  consideration  by  this  court.  But,  as  offsetting  the 
circumstances  recited,  there  were  the  facts  that  the  title 
to  the  property  when  tako.n  over  by  the  defendant  was  ac- 
tually in  Wilcox's  name,  and  his  assurance  to  the  persons 
organizing   the   corporation    and   their   attorney    that    they 
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could  henceforth  deal  with  him  as  the  owner  and  take  no 
further  notice  of  the  option  theretofore  given  to  them  (which 
option  had  been  given  by  Wilcox  under  his  authorization 
from  the  plaintiff) ;  that  the  interim  certificates  were  issued 
in  the  name  of  Wilcox ;  that  he  did  not  inform  the  defendant 
of  his  assignment  thereof  to  the  plaintiff,  and  that  the 
plaintiff  did  not  do  so;  that  during  a  period  of  almost 
four  years  after  the  transaction  was  closed  the  interest 
upon  the  amount  due,  together  with  payments  of  principal, 
were  made  to  Wilcox  who,  at  all  times  up  to  October,  1915, 
in  his  dealings  with  the  defendant  either  actively  asserted 
ownership  of  said  certificates  or  allowed  the  defendant  to 
rest  under  the  belief  that  he  was  such  owner.  It  is  to  be 
remembered  that  the  plaintiff  has  not  based  its  claim  against 
the  defendant  upon  the  fact  of  his  ownership  of  this  prop- 
erty and  his  sale  of  it  to  the  defendant  through  his  agent 
Wilcox.  He  has  preferred  to  base  his  cause  of  action  upon 
the  assignment  made  by  Wilcox  to  him  of  the  interim  cer- 
tificates on  May  8,  1912,  and  the  evidence  touching  all  pre- 
ceding matters  can  only  be  regarded  for  the  light  it  throws 
upon  the  question  whether  the  defendant  had  notice  of  the 
plaintiff's  ownership  of  the  certificates  through  such  assign- 
ment. We  think  that  the  circumstances  in  the  case  from 
which  Wilcox's  ownership  of  these  certificates  could  have  been 
legitimately  inferred  counterbalance  those  circumstances 
which  indicated  that  the  ownership  was  in  the  plaintiff, 
and  that  the  trial  court,  having  weighed  one  set  of  facts 
against  the  other  and  arrived  at  a  conclusion,  this  court 
will  not  interfere  with  it. 

The  next  contention  of  the  appellant  is  predicated  upon 
an  equitable  maxim  which  he  contends  should  be  given 
application  to  this  case,  namely,  "Equity  regards  as  done 
that  which  ought  to  be  done.''  Its  application  to  this 
appeal  is  this:  that  the  interim  certificates  called  for  the 
issuance  of  bonds;  that  such  bonds  (appellant  asserts) 
when  issued  would  be  negotiable  instruments;  that  the  title 
to  a  negotiable  instrument  passes  by  delivery;  that  there- 
fore defendant  could  not  safely  make  payments  upon  the  in« 
terim  certificates  without  assuring  itself  that  the  recipient 
of  the  payments  had  the  certificates  in  his  possession,  and 
that  had  it  done  so  it  would  have  discovered  the  plaintiff's 
ownership  of  them. 
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The  respondent  answers  this  contention  by  pointing  out, 
first,  that  the  bonds  in  this  case,  if  issued,  were  to  be  se- 
cured by  a  mortgage;  that  a  bond  so  secured  is  not  a  ne- 
gotiable instrument  {Meyer  v.  Weber,  133  Cal.  681,  [65  Pac. 
1110] ;  National  Hardtvare  Co.  v.  Sherwood,  165  Cal.  1, 
[130  Pac.  881]) ;  that  the  issuance  of  the  bonds  was  (and 
the  court  so  found)  waived  by  Wilcox,  and  that  upon  the 
strength  of  such  waiver  the  respondent  paid  out  large  suras 
of  money;  and  finally,  that  the  certificates  themselves  were 
not  negotiable  and  could  pass  only  by  assignment.  [1] 
Without  considering  in  detail  all  of  these  points,  we  think 
the  respondent  is  clearly  right  in  its  contention  that  the 
issuance  of  the  bonds  was  waived  by  Wilcox;  and  if  so, 
[2]  there  is  no  room  for  the  application  of  the  equitably 
maxim  invoked,  for  equity  will  not  regard  as  done  that 
which  a  party  has  for  a  consideration  waived. 

[3]  The  appellant  also  makes  the  point  that  the  court 
found  an  estoppel  against  the  plaintiff  different  from  that 
pleaded  in  the  defendant's  answer  and  outside  of  the  issues. 
We  have  not  heretofore  referred  to  this  in  our  reference 
to  the  findings,  as  it  is  apparent  that  if  we  are  correct 
in  our  conclusion  that  the  finding  of  the  court  as  to  the 
defendant's  lack  of  notice  is  sustained  by  the  evidence,  its 
finding  on  the  question  of  this  estoppel  is  immaterial 
and  may  be  disregarded. 

The  next  contention  of  the  appellant  which  we  will 
notice  is  that  the  finding  of  the  court  that  the  defendant 
tendered  to  the  plaintiff  the  sum  of  $16,868.62  is  not  sup- 
ported by  the  evidence,  and  in  support  of  thjs  contention 
refers  to  certain  evidence  that  the  tender  was  made  in  the 
form  of  a  check  made  payable  to  Wilcox,  which  was  not  ac- 
cepted by  Wilcox  nor  indorsed  by  him.  But  there  is  also 
evidence  that  after  the  tender  to  Wilcox  the  defendant  wrote 
to  the  plaintiff  a  letter,  part  of  which  reads  as  follows: 

**From  Feb.  2,  1916,  we  have  had  written  out  and  ready 
for  delivery  a  check  for  $16,868.62  to  be  paid  upon  the 
interim  certificates.  Mr.  Wilcox  has  known  of  this  for 
some  time,  but  for  some  reason  or  other  will  not  bring  the 
certificates  in  for  proper  endorsement.  If  it  really  be 
true  that  you  do  own  these  certificates  we  would  like  to  have 
you  call  at  the  office  with  them  so  that  we  may  pay  you 
this  money   and  have  you  make  the  proper  endorsements 
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thereon,  and  we  also  want  to  see  that  there  has  been  endorsed 
thereon  the  various  items  that  we  have  charged  up  against 
them  in  behalf  of  Mr.  Wilcox." 

By  section  1498  of  the  Civil  Code  it  is  provided:  *'When 
a  debtor  is  entitled  to  the  performance  of  a  condition  pre- 
cedent to,  or  concurrent  with,  performance  on  his  part,  he 
may  make  his  offer  to  depend  upon  the  due  performance  of 
such  condition."  The  fact  that  the  check  was  not  produced 
to  plaintiff  is  of  no  consequence,  for  it  is  provided  by  sec- 
tion 1496  of  the  Civil  Code  that,  ''The  thing  to  be  delivered, 
if  any,  need  not  in  any  case  be  actually  produced,  upon  an 
offer  of  performance,  unless  the  offer  is  accepted."  And, 
of  course,  all  objections  to  the  mode  of  the  offer  which 
plaintiff  had  an  opportunity  to  state  at  the  time,  and  which 
could  then  have  been  obviated  by  the  defendant,  were 
waived  by  plaintiff's  failure  to  make  any  such  objection. 
[4]  The  whole  question,  then,  as  to  whether  a  tender  was 
made  to  plaintiff,  depends  upon  the  existence  of  defend- 
ant's right,  as  a  condition  concurrent  with  the  payment  of 
the  $16,868.62,  to  the  performance  of  the  condition  imposed 
by  it,  namely,  the  indorsement  upMi  the  certificates  of  pay- 
ments made  and  credits  given  prior  thereto.  That  defend- 
ant was  so  entitled  cannot  admit  of  dispute  if  we  are 
correct  in  our  conclusion  already  announced  as  to  the  de- 
fendant's lack  of  notice  of  the  assignment  of  the  certificates; 
for,  by  payments  made  and  credits  given  to  Wilcox,  in 
ignorance  of  his  assignment  of  the  inbtruments,  defendant 
was  in  the  same  situation  as  if  it  had  made  the  payments 
and  given  the  credits  to  plaintiff  himself.  In  that  event  it 
could  have  required  proper  acquittances  therefor,  and  such 
precisely  were  the  indorsements  demanded.  The  objection 
of  the  appellant  that  the  check  was  made  out  to  Wilcox  and 
not  to  him  is  met  by  the  letter  above  quoted,  wherein  it  is 
said:  *'We  would  like  to  have  you  call  at  the  office  so 
that  we  may  pay  you  this  money."  It  is  apparent  from  this 
language  that  the  defendant  was  not  insisting  upon  the 
plaintiff's  acceptance  of  this  particular  check,  but  was  pre- 
pared to  deliver  money  or,  if  the  plaintiff  preferred,  a 
check  in  his  own  name. 

[6]  It  is  finally  urged  by  the  appellant  that  the  court 
ought  to  have  allowed  in  its  judgment  an  additional  five 
per  cent  upon  the  amount  represented  by  the  bonds  called 
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for  in  the  certificates,  for  the  reason  that  one  of  the  condi- 
tions upon  which  the  bonds  were  to  be  issued  was  that  the 
defendant  after  a  given  time  should  have  the  right  to  call 
the  bonds  before  maturity  by  paying  an  additional  five  per 
cent  upon  the  principal  of  the  bonds  so  called. 

We  think  this  point  is  disposed  of  by  what  we  have  said 
as  to  the  waiver  of  the  issuance  of  these  bonds.  The  bonds 
were  never  issued.  The  occasion,  therefore,  never  arose  for 
their  premature  retirement  and  the  consequent  obligation 
to  pay  the  additional  five  per  cent.  And  if  it  be  said  that 
they  ought  to  have  been  issued,  the  reply  is  that  such 
issuance  was  validly  waived. 

This  disposes  of  the  questions  necessary  to  be  discussed. 
For  the  reasons  given  the  judgment  is  affirmed. 

Waste,  P.  J.y  and  Kerrigan,  J.,  concurred. 


[Gir.  No.  8082w    Second  Appellate  District,  Division  Two. — January 

5,  1920.] 

IiOLA  MAT,  Respondent,  v.  NEW  YORK  MOTION  PIC- 
TURE    CORPORATION    (a   Corporation),    Appellant 

[1]  Mastkb  and  Servant  —  Dutt  of  Sebvant  to  Obey  Ordebs  — 
Promise  Impued  bt  Law. — Where  the  relation  of  master  and  ser- 
vant exists,  the  servant  is  bound  to  obey  all  reasouable  orders  uf 
the  master,  not  inconsistent  with  the  contract  of  employ* meut.  A 
promise  by  the  servant  to  obey  the  lawful  and  reasonable  orders 
of  his  master  within  the  scope  of  his  employment  is  implied  by 
law. 

[2]  Id. — ^Disobedience  of  Beasonablb  Order — Justification  for  Re- 
scission OF  Contract  and  Discharge — Motive  and  Injury  Ik- 
material  Factors. — ^Disobedience  by  the  servant  of  a  reasonable 
order  of  the  master  is  a  violation  of  duty  which  justifies  a  re- 
scission by  the  master  of  the  contract  of  employment  and  per- 
emptory discharge  of  the  servant,  irrespective  of  the  motive  of  the 
master  in  giving  such  order  or  whether  actual  injury  resulted  to 
his  business. 

2.     Broach   of   duty   by   servant   as  good    cause   for   his   disehar^, 
notes,  Ann.  Gas.  1916A,  1024,  1027;  5  I<*  R.  A.   (N.  8.)   1176. 
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[S]    Id. — WILLFDL     DiSOBSDIENGE  —  WHAT     CONSTITUTES. — A     "willful" 

disobedience  hy  a  serrant  of  his  master's  order  is  an  intentional 
disobedience,  that  is,  the  thing  done  or  omitted  to  be  done  was 
done  or  omitted  intentionally,  but  it  does  not  necessarilj  imply 
anj  evil  intent  on  the  part  of  the  servant  or  m&liee  toward  his 
oAster. 

[4]  Id. — ^Reasonableness  or  Obdbb — ^Whsn  Question  ioe  Court  ob 
FOB  JuBY. — ^Where  the  reasonableness  of  the  master's  order  de- 
pends ni>on  undisputed  facts,  and  the  inferences  from  the  facts 
found  or  admitted  all  point  one  way,  the  question  as  to  the  rea- 
sonableness of  the  order  or  rule  is  one  of  law  for  the  court  and 
not  a  question  for  the  jury;  but  where  the  reasonableness  of  the 
order  does  not  rest  wholly  upon  undisputed  faets,  or  its  reasonable- 
ness is  not  so  apparent  that  but  one  inference  can  reasonably  be 
deduced  from  the  proved  or  admitted  facts,  it  is  for  the  jury  to 
determine  whether  the  order  is  reasonable  or  not. 

[5]  Id. — Employment  as  Aotbess — Obdeb  Fixing  Time  fob  Appeab- 
ANCE  at  Studio — Consistency  With  Contbact. — An  order  requir- 
ing plaintiff  to  report  at  defendant's  studio  every  morning  at 
8:30  o'clock,  where  she  might  be  readily  notified  when  and  where 
•he  would  be  required  to  act  in  some  play  in  which  she  had  been 
or  was  about  to  be  cast,  was  not  outside  the  circle  of  duties  in- 
eident  to  her  employment,  or  inconsistent  with  the  provisions  of 
her  contiact  of  employment  which,  in  effect,  required  her  to  give 
defendant  all  her  services  as  a  motion  picture  actress  during  the 
period  covered  by  the  contract,  "to  act  in  such  parts  and  at  such 
times  and  places"  as  she  might  be  instructed,  and  "to  report  for 
rehearsals  promptly  after  notification  so  to  do/' 

[6]  Id. — Beasonableness  of  Obdeb  —  Cibcumstanoes  Leading  to 
Making. — Nor  was  such  order  requiring  plaintiff  to  report  at  de- 
fendant's studio  every  morning  at  8:30  o'clock,  by  which  time  the 
other  members  of  defendant's  organization  were,  as  a  general  rule, 
on  the  ground,  unreasonable  where  the  available  means  for  travel 
between  the  studio  and  her  abode,  which  was  at  a  distance  from 
the  studio,  was  none  too  good,  and  she  frequently  arrived  on  the 
ground  late  for  rehearsals  and  for  motion  picture  productions,  and 
at  times  when  her  presence  was  urgently  needed  in  order  that  she 
might  enact  the  roles  in  which  she  had  been  cast,  defendant's  ser- 
vants had  great  difSculty  in  reaching  her  by  telephone  in  order 
to  notify  her  that  her  presence  was  desired. 

[7]  Id. — DiscHABOE  fob  Violation  of  Obdeb — Pbopeb  Instbuction 
to  Juby. — Plaintiff  having  been  discharged  because  of  a  violation 
of  such  order,  in  an  action  to  recover  for  an  alleged  wrongful  dis- 
charge, the  jury  should  have  been  instructed  specifically  that  if  it 
be  true,  as  testified  by  defendant's  witnesses,  that  plaintiff  was 
frequently  tardy,  and  that  defendant,  at  times,  had  difficulty   in 
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reaching  her  b^  telephone  in  order  to  notify  her  to  be  present  to 
enact  her  roles,  then  the  order  requiring  her  to  report  at  defend- 
ant's studio  every  morning  at  8:30  o'clock  was  reasonable,  and 
a  willful  disobedience  of  its  terms  would  be  good  ground  for  her 
discharge;  it  being  error  to  charge  the  jury  that  it  was  for  them 
to  determine  whether  the  order  was  'Within  the  terms  of  the  con- 
tract" and  whether  it  "was  a  reasonable  order  under  the  circum- 
stances/' 

[8]  Id. — Employment  at  Weekly  Salary  —  Additional  Compensa- 
tion POE  Option  for  Extension  —  Wrongful  Discharge  —  Meas- 
ure OF  Damages. — Where  the  original  contract  between  plaintiff 
and  defendant,  which  provided  for  a  specified  weekly  salary  dur- 
ing the  period  of  employment,  was  modified  and  provided  that  for 
the  consideration  of  a  given  sum,  to  be  paid  in  weekly  install- 
ments, the  defendant  was  granted  an  option  to  continue  the  eon- 
tract  for  a  further  period  at  a  specified  weekly  salary,  in  an  action 
to  recover  for  her  wrongful  discharge,  the  plaintiff  is  entitled  to 
recover  the  aggregate  of  the  two  amounts  agreed  to  be  paid 
weekly  during  the  first  period  of  employment,  less  such  sum  as  she 
might  have  earned  by  exercising  reasonable  diligence  to  secure 
other  employment  of  the  same  or  a  substantially  similar  character, 
and  not  merely  the  amount  of  the  weekly  salary  agreed  to  be  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Charles   Monroe,   Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  Wright  for  Appellant. 

Peyton  H.  Moore  for  Respondent 

FINLATSON,  P.  J.— This  is  an  action  by  a  motion  pic- 
ture actress,  employed  by  defendant,  to  recover  for  an 
alleged  wrongful  discharge,  alleged  to  have  occurred  about 
twenty-one  weeks  before  the  expiration  of  the  term  of  her 
employment.  From  a  judgment  for  plaintiff  for  $2,123.60, 
based  on  the  verdict  of  a  jury,  defendant  appeals. 

8.  Measure  of  damages  for  wrongful  discharge  of  servant,  note, 
6  L.  B.  A.  (N.  a)   82. 

Bight  of  wrongfully  discharged  servant  to  recover  wages  for 
contract  period  subsequent  to  discharge,  notes,  5  In  &.  A  (N.  S.) 
439;  28  L.  B.  A.  (K.  S.)  577;  for  services  actually  rendered,  note, 
6  L.  &.  A.  (N.  a)  682,  585. 
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The  only  controversy  between  the  parties  is  whether  the 
discharge  was  wrongful,  and,  if  not,  whether  the  damages 
awarded  plaintiff  were  excessive.  In  the  main,  the  ques- 
tions presented  by  this  appeal  are  concerned  with  certain 
instructions  to  the  jury. 

Plaintiff  and  defendant  entered  into  a  written  contract, 
which,  so  far  as  material  to  our  purpose,  is  as  follows: 
**The  party  of  the  first  part  [defendant]  hereby  engages 
the  party  of  the  second  part  [plaintiff]  as  motion  picture 
actress  to  enact  roles  in  the  motion  picture  productions  of 
the  party  of  the  first  part  in  its  company  and  such  com- 
panys  as  the  party  of  the  first  part  may  hereafter  form, 
for  a  period  of  one  year,  commencing  June  16,  1915,  and 
ending  June  16,  1916,  for  a  salary  of  $75.00  weekly.  .  .  . 
The  party  of  the  second  part  agrees  to  abide  by  the  rules 
and  regulations  of  the  producing  company  to  which  she  may 
be  assigned,  and  to  report  for  rehearsals  promptly  after 
notification  to  do  so,  and  to  direct  or  act  in  such  parts  and 
at  such  places  as  she  may  be  instructed.''  The  contract,  as 
modified  by  a  subsequent  written  agreement,  likewise  pro- 
vides that  the  "party  of  the  second  part  [plaintiff]  fur- 
ther, for  the  consideration  of  $1800.00,  which  is  to  be  paid 
in  weekly  installments  of  $25.00  by  the  party  of  the  first 
part,  does  hereby  grant  an  option  to  the  party  of  the  first 
part  [defendant]  to  continue  this  contract  for  the  follow- 
ing year  at  a  salary  of  $125.00  weekly,  commencing  June 
16,  1916,  and  ending  June  16,  1917." 

Plaintiff  commenced  work  for  defendant  on  June  16,  1915, 
at  defendant's  camp  or  studio  at  Inceville,  in  Los  Angeles 
County,  about  three  and  a  half  miles  from  the  city  of  Santa 
Monica,  and  continued  in  its  employ  until  discharged  on 
January  27,  1916.  During  all  this  time  plaintiff  made  her 
home  at  Santa  Monica.  The  last  day  she  worked  for  de- 
fendant was  December  24,  1915.  On  that  day  defendant 
finished  a  picture  in  which  plaintiff  had  been  cast,  and  in 
which  she  had  worked  for  some  weeks.  Except  when  speci- 
fically notified  and  sent  for,  plaintiff  never  went  to  the 
camp  or  studio,  except  weekly  to  draw  her  weekly  pay 
check.  Witnesses  for  defendant  testified  that  prior  to  De- 
cember 24,  1915,  and  during  the  time  when  plaintiff  was 
acting  parts  in  which  she  had  boen  oast,  she  frequently 
arrived  on  the  ground  so  late  that  her  tardiness  caused  ex- 
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asperating  delays  that  threw  the  whole  working  organiza- 
tion out  of  joint,  causing  defendant  considerable  financial 
loss.  Other  actors  and  actresses,  and  persons  employed 
in  connection  with  rehearsals  and  work  before  the  camera, 
arrived  on  the  ground,  as  a  rule,  not  later  than  8:30  o'clock 
in  the  morning;  while,  according  to  defendant's  witnesses, 
plaintiff  frequently  was  as  late  as  10  and  11  o'clock  in 
arriving  on  the  scene  of  her  duties.  When  not  actually 
working  for  defendant,  plaintiff  did  not  remain  in  her  home 
at  Santa  Monica  all  day  long,  so  that  she  might  readily 
be  communicated  with  by  telephone  or  other  convenient 
means  of  communication,  in  the  event  that  she  might  be 
needed  at  the  studio  to  enact  some  role.  Upon  a  number 
of  occasions,  according  to  defendant's  witnesses,  when  plain- 
tiff'a  presence  at  the  camp  or  studio  was  urgently  needed 
in  order  that  she  might  take  part  in  a  scene  in  which  she 
had  been  cast,  she  could  not  be  reached  by  telephone,  al- 
though defendant's  employees  called  up  her  Santa  Monica 
residence  in  vain  attempts  to  communicate  with  her.  De- 
fendant's manager  testified  that  in  December  ''there  was  a 
scene  which  required  Miss  May's  presence  in  order  to  re- 
photograph  it,  and  it  was  spoiled,  and  Mr.  Swickert,  the 
director,  was  unable  to  proceed  for  a  period  of  at  least  two 
days  endeavoring  to  get  Miss  May  out  to  the  grounds." 
Defendant's  superintendent  of  production  testified  that  on 
very  many  occasions  plaintiff  was  late  in  arriving  at  the 
studio,  and  that  on  one  occasion  she  failed  to  appear  after 
she  had  been  notified  over  the  telephone.  Clearly,  the  ab- 
sence of  one  actor  or  actress  necessarily  deranges  the  work  of 
the  entire  organization.  The  effect  of  the  absence  of  even 
one  actor  or  actress  is  graphically  described  by  defendant's 
superintendent  as  follows:  ''One  actor  is  a  wheel.  It  is  a 
wheel  within  wheels.  And  if  one  of  the  wheels  is  missing,  we 
cannot  go  on  with  the  machine;  that  is  all."  Needless  to  say, 
the  testimony  of  defendant's  witnesses  respecting  plaintiff's 
tardiness  did  not  go  entirely  uncontradicted.  Plaintiff  testi- 
fied that  she  reported  promptly  for  all  rehearsals  when  no- 
tified  so  to  do.  Our  sole  purpose  in  calling  attention  to 
defendant's  evidence  respecting  plaintiff's  tardiness  and  the 
diflSculties  experienced  in  communicating  with  her  by  tele- 
phone is  to  show  that,  if  the  situation  was  as  described  by 
defendant,  the  order  given  to  plaintiff  on  January  22,  1916, 
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and  presently  to  be  referred  to,  was  a  reasonable  order, 
made  necessary  by  the  conduct  of  plaintiff  herself. 

On  January  7,  1916,  defendant's  manager  sent  for  plain- 
tiff and  told  her  the  company  was  cutting  down  expenses, 
that  defendant  might  not  be  able  to  continue  giving  her 
leading  parts,  that  she  might  have  to  take  second  parts, 
and  suggested  to  her  that  she  might  think  it  to  her  ad- 
vantage to  take  her  two  weeks'  salary  and  return  to  New 
York.  The  next  day  plaintiff  wrote  defendant's  manager 
that  she  fully  realized  that  the  written  contract  required 
her  to  act  in  such  parts  as  might  be  assigned  her,  and  that 
she  expected  to  comply  with  her  agreement  in  all  particulars. 

On  January  22,  1916,  defendant  caused  to  be  delivered 
to  plaintiff  a  letter — written  and  signed  on  the  13th — which 
is  as  follows: 

Miss  Lola  May: 
In  the  future  it  will  be  absolutely  necessary  that  you 
report  at  the  studio  every  morning  not  later  than  8:30 
A.  M.,  irrespective  of  whether  you  are  cast  or  not,  and  not 
absenting  yourself  when  you  think  you  are  not  cast,  as  you 
have  taken  upon  yourself  to  do  in  the  past 

**  Yours  very  truly, 

*'B.  H.  Allen,  Manager.*' 

This  order  we  shall  designate  as  the  order  of  January 
22,  1916, — ^the  date  of  its  delivery — ^though  it  was  written 
and  signed  on  the  13th.  Whether  this  order  is  consistent 
with  the  written  contract  of  employment,  and  whether  it  is 
a  reasonable  order,  are  the  principal  questions  presented  on 
this  appeal. 

It  was  stipulated  at  the  trial  that  defendant  had  no 
printed  general  rules  or  regulations.  Nor  is  there  any  evi- 
dence to  show  that  defendant  had  any  kind  of  general 
rules  or  regulations  applying  to  actresses  in  its  employ,  en- 
acting roles  or  parts  in  the  producing  company  such  as  plain- 
tiff was  employed  to  enact,  and  requiring  such  actresses 
to  report  at  defendant's  studio  every  morning  irrespective 
of  whether  they  were  cast  in  a  part  or  not.  Indeed,  defend- 
ant does  not  claim  ever  to  have  promulgated  any  such  gen- 
eral rule  or  regulation.  On  January  24,  1916,  plaintiff 
wrote  defendant  a  letter  acknowledg^ing  receipt  of  defend- 
ant's order  of  January  22,  1916.     In  this  letter  to  defendant 

45  CaL  App.— 26 
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plaintiff  said:  **I  stand  ready  to  comply  with  all  rea- 
sonable requirements,  as  prescribed  by  your  rules  and  regu- 
lations, applicable  to  persons  employed  to  perform  the  same 
class  of  work  for  which  I  am  engaged.*' 

Plaintiff  did  not  report  at  defendant's  studio  on  the 
twenty-fourth,  twenty-fifth,  or  twenty-sixth  days  of  Janu- 
ary, 1916.  She  was  discharged  on  January  27th.  On 
January  24th  she  had  been  cast  in  a  play  called  ''Beatrice 
of  St.  Cecile,"  but  had  not  been  notified  thereof  before  her 
discharge  on  January  27th;  although,  according  to  defend- 
ant's director,  he  would  have  liked  to  see  her  as  early  as 
January  18th  or  20th,  in  order  to  go  over  her  part  with 
her,  but,  according  to  the  manager's  assistant,  she  could 
not  be  reached  on  the  telephone  at  that  time. 

On  cross-examination  plaintiff  testified  that  she  did  not 
make  any  attempt  to  go  to  defendant's  studio  after  receiv- 
ing the  order  of  January  22,  1916,  for  the  reason  that,  as 
she  claims,  her  contract  did  not  require  her  to  report  at{ 
the  studio  if  she  was  not  cast  for  a  part.  On  January  27, 
1916,  defendant  discharged  plaintiff  by  delivering  to  her 
a  letter  which  reads: 

*'Dear  Miss  May: 

*'This  is  to  notify  you  that  you  have  automatically  dis- 
charged yourself  by  refusing  to  report  to  work  for  the  past 
three  days.  You  can  obtain  the  salary  due  you  by  apply- 
ing to  our  cashier. 

"Yours  truly, 
**Nbw  York  Motion  Picture  Corp., 

**By  B.  H.  Allen." 

The  court  instructed  the  jury  that  it  was  for  them  "to 
consider  whether  the  order  for  her  to  appear  at  8:30 
A.  M.  after  the  22d,  when  she  received  that  notice,  was 
tuithin  the  terms  of  the  contract,  and  was  a  reasonable 
order  under  the  circumstancea "  This  instruction  was,  we 
think,  erroneous  and  clearly  prejudicial. 

[1]  The  relation  of  master  and  servant  which,  in  con- 
templation of  law,  existed  between  these  parties,  cast  certain 
duties  upon  plaintiff,  as  the  servant,  which  she  was  bound 
to  fulfill  and  discharge;  the  principal  one  was  that  of 
obedience  to  all  reasonable  orders  of  the  defendant,  the 
master,    not    inconsistent    with    the    contract.     *'A   promise 
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by  the  servant  to  obey  the  lawful  and  reasonable  orders  of 
his  master  within  the  scope  of  his  contract  is  implied  by 
law."  {Lacey  v.  Getman,  119  N.  Y.  115,  [16  Am.  St.  Rep. 
806,  6  L.  B.  A.  728,  23  N.  E.  452].)  The  following 
passage  from  Fraser  on  Master  and  Servant  is  worth  quot- 
ing: ''Of  course  the  master  cannot  compel  him  to  obey 
further  than  has  been  agreed  between  them,  or  than  is  con- 
sistent with  law;  but  at  the  same  time  the  servant  is  not 
entitled  to  enter  upon  a  minute  measurement  of  the  exact 
limits  of  his  service,  or  to  weight  in  too  nice  a  balance  the 
precise  kind  and  quantity  of  labor  which  he  can  in  strict 
law  be  compelled  to  perform.  While  the  servant  will  be 
protected  from  harsh  treatment,  on  the  one  hand,  it  is, 
on  the  other,  incumbent  upon  him  to  render  a  cheerful  and 
ready  obedience  in  all  points  which,  in  the  judgment  boni 
viri,  cannot  be  considered  any  departure  from  the  con- 
tract"    (Page  71.) 

[2]  Disobedience  of  a  reasonable  order  is  a  violation  of 
duty  which  justifies  a  rescission  by  the  master  of  the  con- 
tract of  employment  and  peremptory  discharge  of  the  ser- 
vant. {Jerome  v.  Queen  City  Cycle  Co,,  163  N.  Y.  351, 
[57  N.  E.  485] ;  Peniston  v.  John  Y.  Ruber  Co.,  196  Pa. 
580,  [46  Atl.  934] ;  Von  Heyne  v.  Tompkins,  89  Minn.  77, 
[5  L.  B.  A.  (N.  S.)  524,  93  N.  W.  901] ;  School  Directors 
V.  Hudson,  88  111.  563;  Stmdidge  v.  Lynde,  120  111.  App. 
418;  Wiley  v.  California  Hosiery  Co.,  3  Cal,  Unrep.  814, 
[32  Pac.  522];  Civ.  Code,  sees.  1981,  2000.)  The  law  is 
thus  summarized  in  Fraser  on  Master  and  Servant,  page 
71:  ** Where  a  servant  deliberately  violates  his  master's 
orders,  or  refuses  to  obey  them  when  given,  he  is  clearly 
guiJty  of  the  grossest  breach  of  contract.  His  duty  is  to 
obtjy  the  master  in  all  things  for  which  he  became  bound 
exfiressly,  or  in  which  obedience  is  implied  from  the  nature 
of  the  service  undertaken."  Any  ** willful*'  disobedience 
0£  an  order  that  is  reasonable  and  not  inconsistent  with  the 
contract  of  employment  is  sufficient  to  justify  the  servant's 
discharge.  (Civ.  Code,  sec.  2000.)  ''Willful"  disobedience 
of  a  specific,  peremptory  instruction  of  the  master,  if  the 
instruction  be  reasonable  and  consistent  with  the  contract, 
is  a  breach  of  duty — a  breach  of  the  contract  of  service; 
and,  like  any  other  breach  of  the  contract,  of  itself  entitles 
the  master  to  renounce  the  contract  of  employment.    Ac- 
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cording  to  the  decided  preponderance  of  authority,  a  single 
act  of  disobedience  to  a  specific,  reasonable  order  from  the 
master  to  the  servant  is,  as  a  matter  of  law,  a  violation 
of  duty  that  justifies  the  master  in  discharging  (Labatt's 
Master  and  Servant,  2d  ed.,  sec.  291,  p.  897) ;  and  whether 
actual  injury  has  resulted  to  the  master's  business  is 
wholly  beside  the  mark.  {Jerome  v.  Queen  City  Cycle  Co., 
svpra;  MUligan  v.  Sligh  Furniture  Co.,  Ill  Mich.  632, 
[70  N.  W.  133];  Labatt's  Master  and  Servant,  2d  ed., 
sees.  273  and  291,  subd.  c.)  The  motive  of  the  master  in 
giving  the  order  is  not  important.  Whether  the  order  is 
reasonable  is  the  important  question.  The  master  has  the 
right  to  make  a  reasonable  order  though  he  knows  it  will 
be  distasteful  to  the  servant,  and  even  thouofh  he  gives  the 
order  with  the  expectation  that  the  servant  will  leave  his 
employ  rather  than  obey.  {Development  Co.  v.  King,  161 
Fed.  91,  [24  L.  R.  A.  (N.  S.)  812,  88  C.  C.  A.  255].) 

[3]  A  "willful"  disobedience  is  an  intentional  disobedi- 
ence. It  does  not  necessarily  imply  any  evil  intent  on  the 
part  of  the  servant  or  malice  toward  his  master.  In  civil 
cases,  the  word  "willful,"  as  ordinarily  used  in  courts  of 
law,  does  not  necessarily  imply  anything  blamable,  or  any 
malice  or  wrong  toward  the  other  party,  or  perverseness 
or  moral  delinquency,  but  merely  that  the  thing  done  or 
omitted  to  be  done  was  done  or  omitted  intentionally.  It 
amounts  to  nothing  more  than  this:  That  the  person  knows 
what  he  is  doing,  intends  to  do  what  he  is  doing,  and  is  a 
free  agent.  {Benkert  v.  Benhert,  32  Cal.  470;  Towle  v. 
Mathews,  130  Cal.  577,  [62  Pac.  1064];  40  Cyc.  944.) 
There  are  cases  which  go  to  the  extent  of  holding  that  to 
justify  a  discharge  for  disobedience  of  orders,  the  disobedi- 
ence must  be  perverse,  but  these  cases  cannot  be  vindicated 
an  principle.  {McCain  v.  Desnoyers,  64  Mo.  App.  66. 
See  Civ.  Code,  sec.  2000.) 

[4]  "Whether  the  reasonableness  of  any  particular  rule 
or  order  given  by  the  master  to  the  servant  is  a  question 
of  law  for  the  court  or  of  fact  for  the  jury,  is  a  matter 
upon  which  the  authorities  are  not  entirely  harmonious. 
"We  think  the  correct  doctrine,  deducible  from  a  consider- 
ation and  analysis  of  many  authorities,  may  be  stated  sub- 
stantially as  follows:  Where  the  reasonableness  of  the 
master's  order  depends  upon  undisputed  facts,  and  the  in- 
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ferences  from  the  facts  found  or  admitted  all  point  one 
way,  the  question  as  to  the  reasonableness  of  the  order  or 
rule  is  one  of  law  for  the  court  and  not  a  question  of  fact 
for  the  jury.  Where,  however,  the  reasonableness  of  the 
order  does  not  rest  wholly  upon  undisputed  facts,  or  its 
reasonableness  is  not  so  apparent  that  but  one  inference 
can  reasonably  be  deduced  from  the  proved  or  admitted 
facts,  it  is  for  the  jury  to  determine  whether  the  order  is 
reasonable  or  not.  {Development  Co.  v.  King,  supra;  note 
to  TJiomas  v.  Houston  etc.  Co.,  Ann.  Cas.  1913C,  p.  187; 
note  to  Carpenter  Steel  Co.  v.  Norcross,  Ann.  Cas.  1916A, 
pp.  1040,  et  seq.)  ''Courts  will  not  permit  jurors  to  guess 
or  speculate  when,  from  the  undisputed  evidence,  it  is 
apparent  that  the  order  of  the  master  was  reasonable." 
(Italics  ours.)     {Jerome  v.  Queen  City  Cycle  Co.,  supra.) 

The  questions,  then,  are,  first,  is  the  order  of  January 
22,  1916,  consistent  with  the  contract  between  the  parties! 
And,  second,  if  it  is,  is  it,  under  the  circumstances  that 
were  detailed  by  defendant's  witnesses,  clearly  a  reasonable 
order!  If  these  two  questions  must  be  answered  in  the 
a£Srmative,  then  it  follows  that  their  submission  to  the  jury, 
in  the  form  in  which  they  were  submitted  in  the  instruction 
complained  of,  was  prejudicial  error. 

[6]  We  see  nothing  in  the  contract  with  which  the  order 
can  be  said  to  be  inconsistent.  By  her  contract  plaintiff 
engaged  to  "enact  roles  in  the  motion  picture  productions" 
of  defendant.  The  order  of  January  22,  1916,  did  not  re- 
quire plaintiff  to  perform  service  of  a  kind  other  than  or 
different  from  that  called  for  by  her  contract  of  employ- 
ment, namely,  the  enactment  of  roles  in  motion  pictures 
produced  by  defendant  The  sole  purpose  of  the  order 
was  to  insure  plaintiff's  presence  at  a  certain  place,  near 
the  spot  where  the  pictures  were  being  filmed,  in  order 
that  she  might  readily  and  conveniently  be  notified  of  the 
times  when  she  would  be  required  to  enact  any  role  in  which 
defendant  might  see  fit  to  cast  her.  By  her  written  con- 
tract plaintiff,  in  effect,  engaged  to  give  defendant  all  her 
services  as  a  motion  picture  actress  during  the  whole  of  the 
year  from  and  after  June  16,  1915.  There  can  be  no  doubt 
that  if  she  had  not  expressly  contracted  "to  report  for 
rehearsals  promptly  after  notificafion  so  to  do/*  deffncijmt 
would  have  had  the  right  to  require  her  presence  at  or  near 
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the  camp  at  all  reasonable  times,  to  the  end  that,  without 
delaying  defendant's  organization,  largely  made  up  of  high- 
salaried  actors  and  actresses,  she  might  readily  be  notified 
when  and  where  she  would  be  required  to  act  in  some  play 
in  which  she  already  had  been  or  was  about  to  be  east  We 
do  not  think  defendant  was  deprived  of  this  right  merely 
because,  by  her  written  contract,  plaintiflP  had  expressly 
agreed  '*to  report  for  rehearsals  promptly  after  notifica- 
tion." She  did  not  contract  to  ''enact  roles  in  the  motion 
picture  productions"  only  when  notified  of  rehearsals.  She 
agreed  both  to  ''enact  roles  in  the  motion  picture  produc- 
tions" and  "to  report  for  rehearsals  promptly  after  notifi- 
cation." Requiring  her  to  report  at  the  studio  every  morn- 
ing at  8:30  o'clock  was  not  outside  the  circle  of  duties 
incident  to  her  employment.  Her  time  was  not  hers  to  do 
with  as  she  pleased;  it  belonged  to  her  employer.  And  con- 
ceding that,  as  she  claims,  her  contract  obligated  her  to 
enact  roles  in  defendant's  motion  picture  productions  only 
after  notification  so  to  do,  nevertheless,  her  employer,  in 
order  to  be  able  to  give  her  the  necessary  notice  without 
enduring  undue  delay  and  consequent  financial  loss,  was  en> 
titled  either  to  have  her  live  at  some  near-by  place  where,  at  all 
times,  she  could  conveniently  be  notified  when  her  presence 
before  the  camera  would  be  required,  or  else  to  report  daily 
at  some  suitable  place,  the  Inceville  studio,  for  instance, 
where  such  notice  could  be  given  her.  If  this  were  not  so, 
then  plaintiff,  if  she  chose,  might  have  her  abode  at  River- 
side, or  even  as  far  away  as  San  Francisco,  and  claim  that 
she  was  not  obliged  to  appear  at  defendant's  studio  save 
when  defendant  might  telegraph  or  telephone  or  otherwise 
communicate  with  her  at  such  distant  place  of  abode.  This 
hypothetical  situation,  though  an  extreme  one,  is  but  the 
logical  result  of  the  position  that  respondent  has  assumed 
here.  With  or  without  her  agreement  to  report  for  "re- 
hearsals promptly  when  notified,"  plaintiff's  engagement 
"to  enact  roles  in  the  motion  picture  productions"  of 
defendant  obligated  her  to  be  on  hand  to  perform  those 
services  whenever  needed,  and  to  do  so  at  such  times  and 
places,  within  reason,  as  her  employer  might  require  of  hor. 
To  that  end,  and  without  adding  anything  to  the  terms 
of  the  contract,  her  employer  was  entitled  to  demand  that 
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she  report  daily  at  any  reasonable  place,  in  order  that  she 
might  conveniently  be  notified,  and,  without  harassing  de- 
lays, her  presence  before  the  camera  be  secured  if,  on  that 
day,  it  so  happened  that  she  was  wanted  in  some  part.  It 
must  be  remembered  that,  under  her  contract  of  employ- 
ment, plaintiff  could  be  cast  for  any  part  She  could  be 
assigned  second  parts,  or  even  required  to  take  part  in 
mob  scenes  with  the  multitude  or  '*bush-wa,"  as  those 
who  take  part  in  such  scenes  are  designated  in  the  profes- 
sion. She  herself,  in  her  letter  of  January  8,  1916,  admitted 
that  she  could  be  required  *'to  act  in  such  parts  and  at  such 
times  and  places"  as  she  might  be  instructed.  This  being 
the  case,  it  was  entirely  consistent  with  the  contract  of 
employment  to  require  her  to  be  present  every  morning 
at  8:30  o'clock,  when  the  other  actors  and  actresses  arrived, 
in  order  that  she  might  immediately  be  notified  to  take  part 
even  in  a  mob  scene,  if  her  employer  saw  fit  so  to  use  her. 
For  these  reasons,  we  think  it  clear  that  the  order  to  report 
daily  at  defendant's  studio,  irrespective  of  whether  she  was 
cast  in  a  part  or  not,  was  not  inconsistent  with  plaintiff's 
written  contract  of  employment. 

[6]  Nor  was  the  order  unreasonable  if,  as  testified  by 
defendant's  witnesses,  plaintiff  frequently  arrived  on  the 
ground  late  for  rehearsals  and  for  motion  picture  produc- 
tions, and  if  defendant's  servants,  at  times  when  her  presence 
was  urgently  needed  in  order  that  she  might  enact  the  roles 
in  which  she  had  been  cast,  had  great  difficulty  in  reach- 
ing her  by  telephone,  in  order  to  notify  her  that  her  pres- 
ence was  required.  By  her  own  conduct,  if  defendant's 
witnesses  have  truthfully  and  accurately  described  the  con- 
ditions created  by  plaintiff's  habitual  tardiness  and  the 
difSculties  encountered  in  endeavoring  to  communicate  with 
her  upon  occasions  when  her  presence  was  needed,  she  her- 
self has  made  the  order  a  reasonable,  if  not  a  necessary  one. 
Plaintiff's  place  of  abode  at  Santa  Monica  was  three  and 
one-half  miles  from  the  canyon  in  which  defendant  had  its 
camp  or  studio.  The  available  means  for  travel  between 
the  two  places,  particularly  during  the  rainy  season,  was 
n(me  too  good.  Defendant's  business  was  so  conducted  that 
it  was  necessary  to  commence  work  early  in  the  morning,  so 
as  to  take  advantage  of  all  possible  sunlight.  The  other 
members  of  defendant's  large  organization  were,  as  a  gen- 
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oral  rule,  on  the  ground  not  later  than  8:30  A.  M.  When 
plaintiff  was  required  to  act  in  a  role  in  which  she  had  been 
cast,  it  was  absolutely  necessary  that  she  should  be  on  the 
ground  in  time  to  commence  work  with  the  others,  if  de- 
fendant was  not  to  be  inflicted  with  considerable  financial 
loss.  If  the  situation  as  depicted  by  defendant's  witnesses 
be  true — ^plaintiff's  frequent  tardiness  and  the  great  diffi- 
culty encountered  at  times  in  getting  word  to  her — ^there 
could  be  neither  system  nor  reasonable  efficiency  in  defend- 
ant's business  unless  it  made  some  such  order  as  that  which 
it  gave  plaintiff  on  January  22,  1916.  Defendant's  busi- 
ness could  be  expedited  only  by  a  compact  working  entity 
of  all  its  employees,  commencing  their  work  in  unison  and 
at  a  reasonably  early  hour  in  the  day. 

[7]  We  conclude,  therefore,  that  the  order  to  report  at 
the  studio  every  morning  not  later  than  8:30  was  consistent 
with  the  contract  between  the  parties;  that,  if  the  circum- 
stances were  as  described  by  defendant's  witnesses,  the  order 
was  reasonable  and  fair;  and  that  the  court  erred  in  charg- 
ing the  jurors  that  it  was  for  them  to  determine  whether 
the  order  '*was  within  the  terms  of  the  contract"  and 
whether  it  "was  a  reasonable  order  under  the  circum- 
stances." The  jury  should  have  been  instructed  specifi- 
cally that  if  it  be  true,  as  testified  by  defendant's  witnesses, 
that  plaintiff  was  frequently  tardy,  and  defendant,  at  times, 
had  diflSculty  in  reaching  her  by  telephone  in  order  to  notify 
her  to  be  present  to  enact  her  roles,  then  the  order  was  rea- 
sonable, and  a  willful  disobedience  of  its  terms  would  be 
good  ground  for  plaintiff's  discharge.  Instead,  the  jury 
was,  in  effect,  told  that  a  willful  disobedience  of  the  order 
is  not  a  defense  to  plaintiff's  action.  In  its  charge  to  the 
jury  the  court  gave  this  instruction:  ''If  the  defendant 
did  not  have  any  general  rules  and  regulations  applying 
to  actresses  in  its  employment,  enacting  roles  and  acting 
parts  in  its  producing  company,  the  same  as  plaintiff  was 
enacting,  which  required  such  actresses  to  report  at  the 
studio  of  the  defendant  every  morning  not  later  than  8:30 
A.  M.,  irrespective  of  whether  they  were  cast  or  not,  and 
the  defendant  had  not  notified  plaintiff  to  report  for  rehear- 
sals on  January  24th,  January  25th,  or  January  26th,  or 
any  of  such  dates,  and  the  defendant  had  not  instructed 
the  plaintiff  to  direct  or  act  in  any  particular  part  or  given 
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to  plaintiff  any  particular  cast  or  assignment  on  January 
24th,  25th,  or  26th,  or  on  any  other  said  date,  then  by 
failing  to  report  at  the  studio  of  the  defendant  on  said 
January  24th,  25th,  or  26th,  the  plaintiff  did  not  commit 
a  breach  of  the  contract  which  she  has  declared  on  in  her 
complaint,  and  the  plaintiff  would  not  on  that  account  be 
prevented  from  recovering  in  this  action."  This  instruc- 
tion entirely  ignores  the  order  of  January  22,  1916,  and  the 
effect  of  any  willful  disobedience  thereof.  Indeed,  through- 
out its  instructions,  the  court,  apparently  adopting  the  theory 
advanced  by  respondent  on  this  appeal,  seems  to  have  treated 
the  order  as  wholly  inconsistent  with  the  contract  of  employ- 
ment.   In  this  we  think  the  court  erred. 

[8]  Since  the  case  must  be  remanded  for  retrial,  it  is 
necessary  that  we  notice  one  other  objection.  Appellant 
complains  of  an  instruction  respecting  the  amount  of  re- 
covery. The  action  was  not  simply  to  recover  plaintiff's 
wage  of  seventy-five  dollars  a  week  for  the  balance  of  her 
term  of  service.  It  was  brought  to  recover  damages  for 
breach  of  the  entire  contract.  Under  her  contract  with  de- 
fendant, plaintiff  was  to  receive  a  salary  of  seventy-five 
dollars  a  week  for  her  services  as  a  motion  picture  actress 
and  likewise  one  thousand  three  hundred  dollars,  payable 
in  weekly  installments  of  twenty-five  dollars  each,  as  a 
consideration  for  the  optional  right  which  she  gave  to  de- 
fendant and  which  entitled  it,  at  its  option,  to  employ  plain- 
tiff for  another  year  at  an  agreed  salary.  We  shall  assume, 
as  contended  for  by  defendant,  that  the  contract  is  sever- 
able. That  is,  we  shall  assume  that  the  agreement  for 
services  at  a  wage  of  seventy-five  dollars  a  week  for  the 
first  year  is  one  agreement;  that  the  agreement  whereby 
plaintiff  gave  defendant  the  optional  right  to  re-employ  her 
for  another  year,  in  consideration  of  the  sum  of  one  thou- 
sand three  hundred  dollars,  payable  in  equal  weekly  install- 
ments, is  another  and  separate  agreement;  and  that  the 
aggregate  of  the  amounts  payable  weekly  to  plaintiff  dar- 
ing the  first  year,  one  hundred  dollars,  is  the  total  amount 
payable  under  two  separate  and  independent  divisions  of 
the  contract.  But,  even  so,  if  plaintiff  is  entitled  to  recover 
at  all,  she  is  entitled  to  recover  for  defendant's  breach  of 
the  contract  as  a  whole,  not  merely  for  a  breach  of  defend- 
ant's agreement  to  employ  her  for  a  year  at  a  wage  of 
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seventy-five  dollars  per  week.  That  is,  if  entitled  to  recover 
at  all,  she  is  entitled  to  recover  at  the  rate  of  one  hundred 
dollars  per  week  for  the  remainder  of  the  term  of  service, 
i.  e.,  from  January  27,  1916,  to  June  16,  1916,  leas  such 
sum  as  she  might  have  earned  by  exercising  reasonable 
diligence  to  secure  other  employment  of  the  same  or  a  sub- 
stantially similar  character.  Appellant  seems  to  think 
that  because  it  was  under  no  obligation  to  exercise  its 
optional  right  to  re-employ  plaintiff  for  another  year  upon 
the  termination  of  the  first  year's  service,  it,  therefore, 
should  pay  no  part  of  the  one  thousand  three  hundred  dol- 
lars that  became  payable  after  plaintiff's  discharge,  even 
if  it  should  be  found  that  it  breached  the  contract  by  dis- 
charging plaintiff  without  just  cause.  This,  manifestly,  is 
non  sequitur.  Plaintiff,  in  consideration  of  one  thousand 
three  hundred  dollars,  payable  in  weekly  installments  of 
twenty-five  dollars  each,  gave  defendant  an  option.  Defend- 
ant, unless  plaintiff  herself  has  breached  the  contract  by 
insubordination  or  by  willful  disobedience  of  a  reasonable 
order,  must  pay  for  this  option  the  full  amount  that  it 
agreed  to  pay  therefor,  and  at  the  times  and  in  the  manner 
it  agreed  to  pay,  regardless  of  whether  it  might  see  fit  to 
exercise  the  option  that  it  acquired  for  the  agreed  consider- 
ation of  one  thousand  three  hundred  dollars 

Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 


[Civ.    No.   1867.    Third   Appellate   Diatrict.— January   6,    IMC] 

TOLO  WATER  AND  POWER  COMPANY  (a  Corpora- 
tion), Appellant,  v.  WILLIAM  0.  EDMANDS  et  al., 
Respondents. 

[1]  Appeals — Time  fob  Phjno  Bbixfs — ^Bulxs  of  Court — Rights  of 
Litigants  to  Enforce — Reuef  from  Defaui/t. — While  the  rules 
of  the  supreme  court  and  the  district  courts  of  appeal  requiriog 
briefs  on  appeal  to  be  filed  within  a  given  time  confer  rights 
which  may  be  enforced  by  litigants,  the  rights  so  conferred  are 
subject  to  the  right  and  power  of  the  court,  upon  a  proper  show- 
ing, such  as  made  in  this  case,  to  relieve  a  party  from  his  default 
upon  the  ground  uf  mistake,  inadvertence,  or  excusable   neglect. 
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MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Mendocino  County.  J.  Q.  White,  Judge. 
Motion  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  Arthur  C.  Huston  and  W.  P.  Thomas 
for  Appellant. 

John  S.  Partridge,  H.  E.  Witherspoon  and  Preston  & 
Preston  for  Bespondents. 

ELLISON,  P.  J.,  pro  iem, — ^Motion  to  dismiss  an  appeal. 

The  action  was  brought  by  plaintiff,  a  Public  Service 
Corporation,  against  the  defendants  to  condemn  certain  real 
property  situate  in  Lake  County,  California.  After  trial 
by  jury  a  judgment  was  rendered  on  the  twenty-second 
day  of  October,  1917,  condemning  the  lands  asked  for  by 
the  plaintiff  and  fixing  the  defendants'  damages  in  the  gross 
sum  of  one  hundred  and  five  thousand  six  hundred  dollars. 
Thereafter,  on  the  twenty-second  day  of  October,  1917, 
the  plaintiff  filed  its  notice  of  appeal  from  said  judgment. 
The  transcript  on  appeal  was  filed  in  this  court  on  the 
fourteenth  day  of  May,  1918.  On  the  sixth  day  of  Sep- 
tember, 1919,  no  brief  Laving  been  filed  on  behalf  of  the 
plaintiff  and  appellant,  the  respondents  filed  in  this  court 
a  notice  of  motion  to  dismiss  said  appeal  on  the  ground 
that  plaintiff  and  appellant  had  failed  to  file  any  points 
and  authorities  on  appeal  in  said  action  within  the  time  re- 
quired by  law,  the  rules  of  the  supreme  court  and  the  dis- 
trict court  of  appeal  of  the  state  of  California. 

The  motion  was  based  upon  a  formal  notice,  the  records 
and  files  in  said  cause  on  file  in  this  court,  and  a  certificate 
of  the  clerk  of  the  county  of  Mendocino,  showing  the  entry 
of  said  judgment,  the  notice  of  appeal,  and  was,  also,  sup- 
ported by  the  afSdavit  of  Mr.  H.  L.  Preston,  one  of  the  at- 
torneys for  the  respondents. 

The  affidavit  of  Mr.  Preston  was  to  the  effect  that  no  brief 
or  points  and  authorities  had  at  that  time  been  filed  by  the 
appellant  and  that  no  extension  of  time  had  ever  been 
granted  by  the  supreme  court  or  by  the  district  court  of 
appeal  for  the  third  district,  and  that  the  time  allowed  by 
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law  and  the  stipulation  of  counsel  and  the  order  of  this 
court  had  long  since  expired  for  plaintiff  and  appellant  to 
file  its  points  and  authorities  in  the  above-entitled  action. 

It  may  be  added  that  the  record  shows  that  the  appellant 
was  granted  by  stipulation  several  extensions  of  time  in 
which  to  file  its  opening  brief  and  that  the  last  written 
stipulation  expired  on  September  15th,  1918. 

Mr.  John  S.  Partridge,  one  of  the  attorneys  for  respond- 
ents, made  an  affidavit  in  which  he  stated:  ''It  is  true  that 
in  September,  1918,  said  Theodore  A.  Bell  became  a  candi- 
date for  Governor  of  the  state  of  California  and  that  affiant 
as  a  matter  of  courtesy  extended  to  the  said  appellant 
such  additional  time  as  might  be  necessary,  due  to  the  can- 
didacy of  Mr.  Bell;  that  affiant  has  no  recollection  of  any 
conversation  with  Mr.  Bell  after  the  election  in  November, 
1918,  but  affiant  states  that  if  he  did  state  to  Mr.  Bell 
over  the  telephone  that  he  might  take  such  time  as  he  needed 
after  the  conclusion  of  the  campaign,  it  was  not  the  idea  or 
intention  of  affiant  that  the  time  should  be  extended  for 
such  an  unreasonable  period  as  the  month  of  September, 
1919." 

Mr.  Bell,  the  leading  attorney  for  the  plaintiff  and  appel- 
lant, made  an  affidavit  in  which,  among  other  things,  he 
averred:  **The  verbal  extensions  of  time  in  which  to  file 
appellant's  opening  brief  granted  to  affiant  by  Mr.  Par- 
tridge were  not  limited  to  the  period  of  affiant's  candidacy 
for  Qovernor,  but  were  unlimited  in  character,  and  affiant 
always  believed  that  the  time  was  and  would  remain  open 
until  such  time  as  Mr.  Partridge  might  object  to  any  delay 
in  the  filing  of  said  brief."  Affiant  also  stated:  "It  is 
usual  and  customary  in  such  cases  for  opposing  counsel 
to  make  some  objection  to  further  time  before  presenting  a 
motion  to  dismiss,  and  affiant  at  all  times  believed  that  coun- 
sel for  the  respondents  would  call  the  matter  to  affiant's  at- 
tention before  endeavoring  to  defeat  a  review  of  the  appeal 
herein  upon  its  merits." 

Mr.  Bell  also  averred  that  upon  the  termination  of  the 
campaign  for  Qovernor  a  large  amount  of  accumulated  legal 
business,  at  home  and  throughout  the  country,  demanded  his 
personal  and  exclusive  attention,  and  that  "the  preparation 
of  the  brief  entailed  a  vast  amount  of  labor  and  searching 
of  authorities,  and  it  was  not  until  about  May  1,  1919,  that 
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affiant  was  able  to  place  in  the  hands  of  the  printer  the 
manuscript,  covering  about  195  pages,  of  the  brief  as  now 
filed."  He  further  stated  "that  after  preparing  about  180 
pages  of  the  typewritten  brief  he  got  Mr.  Partridge  on  the 
telephone  and  told  him  that  about  180  pages  had  been 
written,  and  that  affiant  would  require  further  time  to  finish 
the  brief.  Mr.  Partridge  jokingly  said,  in  substance:  *Why 
are  you  writing  such  a  long  brief — why  do  you  want  to  make 
us  so  much  trouble  to  answer  itt'  and,  in  substance,  told 
affiant  to  take  as  much  time  as  he  required  to  conclude  the 
work.** 

The  record  shows  the  brief  in  this  case  was  actually  filed 
on  the  eleventh  day  of  September,  1919,  five  days  after 
the  filing  in  this  court  of  the  notice  of  motion  to  dismiss 
the  appeal  The  rules  of  the  supreme  court  and  this  court 
provide  that  if  appellant's  points  and  authorities  are  not 
filed  within  thirty  days  after  the  filing  of  the  transcript, 
the  court  may,  on  motion,  dismiss  the  appeal. 

The  plaintiff  is  a  Public  Service  Corporation  and  the 
defendants  are  land  owners,  a  portion  of  whose  lands  is 
sought  to  be  condemned  for  the  purposes  of  appellant  water 
company.  It  is  thus  apparent  that  large  and  important 
property  rights  are  the  subject  of  the  litigation.  That 
appellant  did  have  written  stipulations  granted  to  it  by 
respondents  is  not  controverted  and  that  Mr.  Bell  had 
talk  with  Mr.  Partridge  over  the  telephone  asking  for  fur- 
ther time  is  not  disputed,  and  it  may  well  be  that  appellant 
understood  from  such  conversation  that  he  was  to  have  all 
the  time  required  to  file  the  brief,  and  that  after  his  guber- 
natorial campaign,  while  devoting  himself  to  his  accumulated 
legal  business,  he  was  resting  easy  in  the  belief  that  if 
respondents  were  dissatisfied  with  the  delay,  they  would  call 
his  attention  to  it. 

That  the  appeal  was  not  abandoned  and  that  he  was  en- 
deavoring in  good  faith  to  present  the  appeal  to  this  court 
is  apparent  from  the  fact  that  a  very  large  portion  of  the 
brief  had  previously  been  prepared  and  was  in  the  hands 
of  the  printer  at  the  time  the  notice  of  motion  to  dismiss 
was  given. 

[1]  We  are  satisfied  from  a  study  of  the  authorities  and 
especially  of  the  case  of  Borgmeyer  v.  Solomon,  39  Cal. 
App.  106,  [178  Pac.  544],  that  this  case  presents,  when  all 
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the  facts  are  considered,  one  of  excusable  neglect,  and  that 
the  appeal  should  not  be  dismissed. 

As  said  in  the  foregoing  case:  ''The  rules  of  court  re- 
quiring briefs  on  appeal  to  be  filed  within  the  time  speci- 
fied undoubtedly  confer  rights  which  may  be  enforced 
by  litigants.  (See  opinion  of  this  court  in  Wood  v. 
Mesmer,  39  Cal.  App.  108,  [178  Pac.  314],  and  cases 
there  cited.)  It  is  equally  certain,  however,  that  the 
rights  so  conferred  are  subject  to  the  right  and  power  of  the 
court,  upon  a  proper  showing,  to  relieve  a  party  from  his 
default  upon  the  ground  of  mistake,  inadvertence,  or  ex- 
cusable neglect  (Brooks  v.  Union  Tmsi  Co.,  146  Cal.  134, 
138,    [79  Pac.  843];  Santa  Patda  Waterworks  v.  Peralta, 

5  Cal.   Unrep.  799,    [42  Pac.  239] ;  Estate  of  Lakemeyer, 

6  Cal.  Unrep.  695,  [65  Pac.  475].)  As  was  said  by  the 
supreme  court  in  Estate  of  Keating,  158  Cal.,  at  page  115, 
[110  Pac.  112] :  'There  can  be  no  doubt  that  where  such 
default  is  made  under  circumstances  which  would  show  good 
faith  under  the  decisions  on  that  subject  in  applications 
under  section  473  of  the  Code  of  Civil  Procedure,  whether 
that  section  be  applied  to  the  supreme  court  or  not,  this 
court  should  grant  similar  relief,  allow  the  transcript  to  be 
filed  after  the  time  fixed  by  the  rule,  and  retain  the 
appeal.'  " 

The  appellant  was  undoubtedly  given  considerable  latitude 
in  the  time  needed  to  prepare  and  file  its  brief,  and  in  view 
of  the  purport  of  the  aflSdavits,  the  speedy  filing  of  the 
comprehensive  brief,  the  importance  and  magnitude  of  the 
questions  involved,  the  apparent  acquiescence  by  the  re- 
spondents until  their  motion  to  dismiss  was  served  and 
filed,  it  seems  to  us  that  counsel  for  appellant's  assumption 
that  he  still  had  time  to  file  his  brief  by  authority  of  his 
oral  understanding  with  respondents'  attorney  was  not 
entirely  unwarranted. 

From  a  consideration  of  the  entire  case,  we  are  of  the 
opinion  that  the  motion  to  dismiss  the  appeal  should  be 
denied,  and  it  is,  accordingly,  denied. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Giy.  No.  8190.    First  Appellate  Distriety  Division  One.— Januarj  9, 

1920.] 

MATILDA  THOMSON,  Respondent,  v.  JOHN  M.  LANG- 

TON,  Jr.,  et  al..  Appellants. 

[1]   MOBTGAQES — ACTION  TO  I\)SXCLOS]E — ObALLY   EzPBKSSED  INTENTION 
NOT  TO  BeQITIBB  PAYMENT  —  INSUFFICIENT  DEFENSE. — In  an  action 

to  foreclose  a  mortgage  executed  to  secure  the  payment  of  a 
promissory  note,  a  plea  that  it  was  the  mortgagee's  orally  ex- 
pressed intention  that  she  would  never  require  the  defendants  to 
pay  any  part  of  the  principal  of  said  note  cannot  be  availed  of 
as  a  defense  to  the  action.  Under  section  1625  of  the  Civil  Code, 
everything  that  occurred  prior  to  the  execution  of  the  note  and 
mortgage  in  the  way  of  oral  negotiations  and  understandings  be- 
tween the  parties  must  be  held  to  have  been  merged  in  their 
written  agreements  in  the  form  and  effect  of  said  note  and  mort- 
gage. 
[2]  Id. — ^Belianob  upon  Mobtqagee's  Oballt  Ezfbessed  Intentions — 
Making  of  Impbovbments — Estoppel. — In  such  action,  an  estoppel 
cannot  be  predicated  upon  the  fact  that  the  defendants,  relying 
upon  the  plaintiff's  orally  expressed  intention  never  to  call  upon 
them  to  pay  any  part  of  the  principal  of  said  note,  made  certain 
substantial  improvements  upon  the  mortgaged  premises  and  other- 
wise placed  themselves  in  a  position  which,  it  is  alleged,  would 
render  it  inequitable  for  the  plaintiff  to  be  permitted  to  enforce 
her  said  note  and  mortgage. 

[3]  Id. — Denial  of  liEAvs  to  Amend  Answeb  —  Insuffiooenot  of 
Application  —  Abuse  of  Discbetion  —  Appeal. — ^Where  in  such 
action  the  trial  court  sustained  the  plaintiff's  demurrer  to  the  de- 
fendants' answer  without  leave  to  amend,  and  denied  the  defend- 
ants' application  thereupon  made  for  leave  to  amend  their  said 
answer,  and  the  record  on  appeal  discloses  nothing  more  than  a 
bare  application  to  the  court  for  leave  to  amend  the  answer  with- 
out the  offer  of  any  proposed  amendment  or  even  of  any  state- 
ment as  to  what  the  amended  answer,  if  permitted,  would  contain, 
or  whether  it  would  in  any  respect  eke  out  the  infirmitieB  of  the 
original  answer,  the  appellate  court  cannot  determine  whether  or 
not  the  trial  court  abused  its  discretion  in  refusing  to  grant  the 
defendants'  general  request  for  leave  to  amend  their  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.     Chas.  Monroe,  Judge.    Affirmed, 

1.    Evidence    of   preliminary  negotiations  as   aid   to    construction 
of  instrument,  notes,  18  Ann.  Oas.  257;  17  L.  B.  A.  27a. 
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The  facts  are  stated  in  the  opinion  of  the  oonrt. 

E.  B.  Coil  for  Appellants. 

Samuel  H.  French  for  Bespondent 

RICHARDS,  J. — This  action  was  instituted  for  the  fore- 
closure of  a  mortgage  executed  by  the  defendants  to  the 
plaintiff  to  secure  the  payment  of  a  promissory  note  for  the 
sum  of  six  thousand  three  hundred  dollars,  payable  three 
years  after  date.  The  defendants  by  their  answer  admitted 
the  execution  of  the  note  and  mortgage  sued  upon  and  that 
the  said  note  was  upon  its  face  past  due  and  unpaid.  [1] 
They  undertook  to  deny,  however,  that  the  purpose  of  the 
execution  of  said  mortgage  was  to  secure  the  payment  of 
said  note,  and  in  support  of  such  denial  proceeded  to  set 
forth  with  much  of  detail  certain  relations  and  oral  under- 
standings between  the  parties  to  said  note  and  mortgage 
at  and  prior  to  the  time  of  the  execution  thereof,  and  which, 
without  attempting  to  recite  them  at  length,  amount,  in  our 
opinion,  to  nothing  more  than  a  plea  that  it  was  the  mort- 
gagee's orally  expressed  intention  that  she  would  never  re 
quire  the  defendants  to  pay  any  part  of  the  principal  of 
said  note.  As  to  this  portion  of  the  defendants'  answer, 
it  seems  entirely  clear  to  us  that,  admitting  the  truth  of 
its  averments  in  respect  to  these  matters,  they  cannot  be 
availed  of  as  a  defense  to  this  action,  since  everything  stated 
therein  as  having  occurred  prior  to  the  execution  of  the 
note  and  mortgage  in  the  way  of  oral  negotiations  and  un- 
derstandings between  the  parties  must  be  held,  under  section 
1625  of  the  Civil  Code,  to  have  been  merged  in  their  writ- 
ten agreements  in  the  form  and  effect  of  said  note  and  mort- 
gage. The  presentation  of  similar  matters  was  held  to  be 
no  defense  to  an  action  to  foreclose  a  mortgage  in  the 
case  of  Pierce  v.  Avdkian,  167  Cal.  330,  [139  Pac.  799], 
and  in  the  earlier  case  of  Booth  v.  Hoskins,  75  Cal.  271, 
[17  Pac.  225].) 

[2]  The  defendants  herein  further  undertook  in  their 
answer  to  set  forth  that  relying  upon  the  plaintiff's  orally 
expressed  intention  never  to  call  upon  the  defendants  to 
pay  any  part  of  the  principal  of  said  note  and  mortgage, 
they  made  certain  substantial  improvements  upon  the  mort- 
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gashed  property  and  otherwise  placed  themselves  in  a  posi- 
tion which  would  render  it  inequitable  for  the  plaintiflf  to 
be  permitted  to  enforce  her  said  note  and  mortgage.  These 
facts  are  pleaded  by  way  of  estoppel,  but  the  authorities 
uniformly  hold  that  an  estoppel  of  the  character  herein 
relied  upon  cannot  be  predicated  upon  the  mere  expression 
of  the  intention  or  proposed  future  action  of  the  party 
sought  to  be  estopped,  or  upon  the  promise  of  such  person 
to  do  or  not  to  do  in  the  future  some  particular  act. 
{Mutual  Life  Ins.  Co.  v.  Mawry,  96  U.  S.  544,  [24  L.  Ed. 
674,  see,  also,  Rose's  U.  S.  Notes] ;  Lang  don  v.  Dovydy  10 
Allen  (Mass.),  433;  Jackson  v.  Allen,  120  Mass.  64;  White 
V.  Asliton,  51  N.  T.  280.)  The  rule  thus  established  in  other 
jurisdictions  was  adopted  and  applied  in  this  state  in  the  case 
of  Banning  v.  Kreiter,  153  Cal.  33,  [94  Pac.  246],  The  trial 
court,  applying  the  foregoing  principles  to  the  defendants' 
answer  herein,  held  upon  demurrer  that  their  said  answer  was 
insufficient  to  constitute  a  defense  to  the  action,  and  it  there- 
fore sustained  the  plaintiff's  demurrer  thereto  without  leave 
to  amend.  [3]  The  record  shows  that  the  defendants  there- 
upon applied  to  the  court  for  leave  to  amend  their  said 
answer,  which  application  the  court  denied.  This  the  ap- 
pellants assert  was  an  abuse  of  discretion  on  the  part 
of  the  trial  court  and  was,  therefore,  reversible  error;  but 
the  record  before  us  discloses  nothing  more  than  a  bare  ap- 
plication to  the  court  for  leave  to  amend  the  answer  without 
the  offer  of  any  proposed  amendment  or  even  of  any  state- 
ment as  to  what  the  amended  answer,  if  permitted,  would 
contain,  or  whether  it  would  in  any  respect  eke  out  the  in- 
firmities of  the  original  answer.  We  cannot,  therefore,  de- 
termine whether  or  not  the  trial  court  abused  its  discretion 
in  refusing  to  grant  the  defendants'  general  request  for 
leave  to  amend  their  answer. 
Judgment  affirmed. 

Enight,  J.,  pro  iem.,  and  Waste,  tf.  J.,  concurred. 
46  OaL  App,— a? 


418  Demartini  v.  Mabini.  [45Cal.  App. 


[Civ.  No.  8104.    First  Appellate  District,  DlTiiioB  One. — Jannarj  9, 

1920.] 

LILLY    DEMARTINI,    AppeUant,    v.    PRANK    MARINI, 

Respondent. 

[1]    PaBEMT   and   CHHiD — SUPPOBT   AMD    MAmTKNANCB   OV    ILLEGITIMATE 

Child — Expenditures  by  Mother — Reimbursement  by  Father. — 
Under  section  196a  of  the  Civil  Code,  the  father,  and  the  mother 
also,  of  an  illegitimate  child  are  required  to  contribute  to  its  sup- 
port and  maintenance;  and  when  the  mother  has  provided  the  child 
with  such  support,  no  right  of  action  accrues  to  her  by  which  she 
maj,  in  turn,  compel  the  father  to  reimburse  her  for  the  expendi- 
ture. The  action  authorised  by  the  section  is  merely  one  which 
may  be  maintained,  in  behalf  of  the  minor  illegitimate  child,  to 
compel  the  father  to  do  that  which  the  law  imposes,  but  which  the 
father  is  neglecting  to  do. 

[2]  Id. — Jurisdiction  oi  Superior  Court — Pleading — Efficacy  of 
Prayer. — In  an  action  by  the  mother  against  the  father  of  a  de- 
ceased illegitimate  child  based  on  its  care,  maintenance,  and  sup- 
port, medical  and  nursing  services  rendered  and  funeral  expenses 
incurred,  the  superior  court  is  without  jurisdiction  if  the  aggregate 
amount  of  plaintiff's  claim  over  which  any  controversy  may  exist 
does  not  bring  her  demand  within  the  jurisdictional  amount  of  the 
superior  court,  notwithstanding  the  prayer  of  the  complaint  de- 
mands judgment  for  such  an  amount. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  E.  Crothers, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  L.  Taaffe  and  DevotOi  Richardson  &  Devoto  for 
Appellant. 

Robert  P.  Troy  and  Daniel  A.  Ryan  for  Respondent. 

WASTE,  P.  J. — ^Plaintiflf,  an  unmarried  woman,  brought 
this  action  against  the  defendant,  alleging  him  to  be  the 
father  of  her  illegitimate  child,  which  died  on  September  9, 
1918.  Demurrer  to  the  amended  complaint  was  sustained 
without  leave  to  amend.  Prom  the  judgment  thereupon 
entered  in  favor  of  the  defendant,  the  plaintiff  appeals. 
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The  complaint  is  in  four  counts.  The  first  is  for  the  sum 
of  $62.50,  ''for  the  care,  maintenance,  and  support  of  &aid 
child  during  its  life,  the  reasonable  value  of  which"  is 
alleged  to  be  the  sum  of  twenty-five  dollars  per  month,  and 
foi  five  dollars  paid  by  plaintiff  for  hospital  expense  for 
the  child.  The  second  count  is  for  $142.50,  the  reasonable 
value  of  medical  service  alleged  to  have  been  ''necessary  in 
the  care,  maintenance,  and  support  of  the  child."  The 
third  count  is  for  twenty  dollars  for  the  service  of  a  trained 
nurse  for  the  child  during  its  last  illness.  The  fourth 
count  is  for  $118  funeral  expenses  incurred  in  the  burial 
of  the  child 

In  each  of  the  counts,  except  the  first,  the  ability  of  the 
defendant,  and  the  lack  of  ability  of  the  plaintiff,  to  pay 
for  the  services  is  alleged.  In  each  of  the  last  three  counts 
it  is  also  alleged  that  "for  a  valuable  consideration"  the 
party  rendering  the  service  assigned  the  claim  to  plaintiff, 
"who  is  now  the  owner  and  holder  thereof." 

[1]  Appellant  contends  that  defendant,  as  father  of  the 
child,  is  liable  for  the  respective  amounts  set  forth  in  the 
complaint,  under  section  196a  of  the  Civil  Code,  which 
reads  as  follows:  "The  father  as  well  as  the  mother,  of  an 
illegitimate  child  must  give  him  support  and  education  suit- 
able to  his  circumstances.  A  civil  suit  to  enforce  such 
obligations  may  be  maintained  in  behalf  of  a  minor  illegiti- 
mate child,  by  his  mother  or  guardian,  and  in  such  action 
the  court  shall  have  power  to  order  and  enforce  perform- 
ance thereof,  the  same  as  under  sections  138,  139  and  140 
of  the  Civil  Code,  in  a  suit  for  divorce  by  a  wife." 

Under  this  section  the  father,  and  the  mother  also,  are 
required  to  contribute  to  the  child's  support  and  mainte* 
nance,  thus  relieving  others  upon  whom  the  burden  might  fall. 
(McLain  v.  Meadows,  44  Cal.  App.  402,  [186  Pac.  411].) 
When  the  mother  has  provided  the  child  with  such  support,  no 
right  of  action  accrues  to  her  by  which  she  may,  in  turn, 
compel  the  father  to  reimburse  her  for  the  expenditure.  The 
action  authorized  by  the  section  is  merely  one  which  may 
be  maintained,  in  behalf  of  the  minor  illegitimate  child,  to 
compel  the  father  to  do  for  it  that  which  the  law  imposes, 
but  which  the  father  is  neglecting  to  do.  Consequently,  the 
plaintiff  did  not  state  a  cause  of  action  in  the  first  couut 
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of  her  complaint,  and  under  the  facts  alleged  cannot.  The 
demurrer  thereto  was  properly  sustained  by  the  court. 

[2]  Assuming,  but  not  deciding,  that  the  other  three 
counts  are  good,  the  aggregate  amount  of  plaintiff's  claim 
over  which  any  controversy  may  exist  does  not  bring  her 
demand  within  the  jurisdictional  amount  of  the  superior 
court.  Appellant  is  mistaken  in  her  contention  that  the 
sum  demanded  in  the  prayer  of  the  complaint  is  the  final 
test  of  jurisdiction.  None  of  the  cases  cited  by  her,  aild 
none  ever  called  to  our  attention,  go  to  the  length  of  hold- 
ing that  the  prayer,  irrespective  of  the  allegations  of  the 
complaint,  concludes  an  examination  into  the  real  amount 
in  controversy.  (Lehnhardt  v.  Jennings,  119  Cal.  192,  199, 
[48  Pac.  56,  51  Pac  195] ;  Reeg  v.  McAriTiur,  17  Cal.  App. 
203,  [119  Pac.  105].)  The  demurrer  interposed  to  the 
complaint  assigned  want  of  jurisdiction  as  one  of  the 
grounds.  With  the  first  cause  of  action  eliminated  from 
consideration,  as  it  must  be  for  the  reason  stated,  the  court 
below  was  correct  in  refusing  to  entertain  jurisdiction  of  the 
action,  and  properly  sustained  the  demurrer  without  leave 
to  amend. 

There  was  no  error  in  the  order  denying  plaintiff  leave 
to  amend,  for  the  reason  plaintiff  cannot  state  a  sufficient 
cause  of  action  against  defendant  on  the  facts  contained  in 
her  first  count.  Without  it  she  cannot  bring  her  cause 
of  action  within  the  jurisdiction  of  the  superior  court. 

The  judgment  is  affirmed. 

Knight,  J.,  pro  tem.,  and  Richards,  J.,  concurred. 
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[CiT.  No.  2866.    First  Appellate  District,  IHvision  One.— January  10, 

1920.] 

BANK  &  TRUST  COMPANY  OP  CENTRAL  CALIFOR- 
NIA, Respondent,  v.  JAMBS  W.  GEARHART,  Appel- 
lant 

[1]  Pabtnebship  —  Membesship  in  —  Evidence. — Where  the  nn- 
contradicted  testimony  of  the  two  persons  executing  the  certificate 
of  fictitious  copartnership  required  by  section  2466  of  the  Civil 
Code  is  that  the  entire  capital  contributed  to  the  partnership  fund 
was  their  own  money  and  that  no  other  person  was  interested  in 
the  company,  testimony  establishing  the  fact  that  the  business  bore 
the  name  of  a  third  person,  that  such  third  person  had  author- 
ity to  sign  contracts  and  checks,  in  the  name  of  the  firm,  and  to 
draw  money  for  his  own  use,  charging  himself  with  it,  is  insuffi- 
cient to  bring  such  third  person  within  the  operation  of  section 
2395  of  the  Civil  C6de,  defining  a  partnership. 

[2]  Fictitious  Names  —  Filing  and  Publication  op  Cebtificatb  — 
Obdeb  Immaterial. — In  complying  with  the  requirements  of  section 
2466  of  the  Civil  Code,  it  is  not  essential  that  the  filing  of  the 
certificate  of  fictitious  copartnership  should  precede  the  publica- 
tion thereof. 

[S]  Id. — SupPidZNCY  OP  Cebtipicate. — ^A  certificate  of  fictitious  co- 
partnership which  recites  that  notice  is  thereby  given  "that  the 
undersigned  have  engaged  in  business"  at  a  particular  place, 
under  a  given  name,  followed  by  the  full  names  and  addresses  of 
the  persons  composing  the  copartnership,  is  sufficient  without  a  re- 
eital  that  those  persons  are  all  the  members  of  the  partnership. 
(On  denial  of  rehearing.) 

APPEAL   from  a  judgment   of  the   Superior   Court  of 
Fresno    County.    D.   A.    Cashin,    Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Appellant. 

Milton  M.  Dearing  for  Respondent. 

WASTE,  P.  J. — This  action  was  brought  by  plaintiff,  as 
assignee,  to  recover  the  sum  of  one  thousand  dollars  and  in- 

1.    Bepntation  as  proof  of  partnership,  note,  L.  B.  A.  1918D,  505. 
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terest,  alleged  to  be  due  from  defendant  upon  a  contract 
with  The  Oscar  Parlier  Company,  for  the  purchase  of  an 
automobile,  and  on  which  the  initial  payment  of  eight  hun- 
dred dollars  had  been  made.  Plaintiff  recovered  judgment 
and  defendant  appeals.  The  principal  contention  of  the 
appellant,  as  stated  by  his  counsel,  is  that  ''The  Oscar 
Parlier  Company  was  a  copartnership,  doing  business  un- 
der a  fictitious  name,  which  copartnership  had  failed  to 
comply  with  the  provisions  of  sections  2466  and  2468  of  the 
Civil  Code  of  the  state  of  California,  and  therefore  its 
assignee  cannot  recover  in  this  action." 

[1]  In  support  of  his  position  appellant  argues,  first, 
that  the  evidence  shows  conclusively  that  the  Oscar  Parlier 
Company,  the  copartnership,  found  by  the  trial  court  to 
consist  of  Mrs.  Bertha  V.  Parlier  and  Kathryn  Hall  Wilson, 
the  only  parties  executing  the  certificate  of  fictitious  copart- 
nership required  by  the  section  of  the  Code,  in  reality  con- 
sisted of  those  two  and  Oscar  Parlier,  husband  of  the  first- 
mentioned  partner.  In  this  appellant  is  mistaken.  Mrs. 
Parlier  and  Eathryn  Hall  Wilson  are  sisters.  The  uncon- 
tradicted testimony  of  the  former  is  that  the  entire  capital 
contributed  to  the  partnership  fund  was  their  own  money, 
derived  from  the  estate  of  their  mother,  and  money  bor- 
rowed, and  that  no  other  person  was  interested  in  the 
company.  The  only  additional  testimony,  on  which  appel- 
lant relies,  merely  established  the  fact  that  the  business 
bore  the  name  of  Mrs.  Parlier 's  husband,  and  that  he  had 
authority  to  sign  contracts  and  checks,  in  the  name  of  the 
firm,  and  to  draw  money  for  his  own  use,  charging  himself 
with  it.  This  evidence  was  insufficient  to  bring  Mr.  Parlier 
within  the  operation  of  section  2395  of  the  Civil  Code,  de- 
fining a  partnership.  The  court's  finding  upon  the  matter 
was,  therefore,  correct. 

Appellant's  second  point  is  that  the  certificate  of  co- 
partnership had  not  been  filed  and  published  in  the  manner 
prescribed  by  section  2466  of  the  Civil  Code,  in  that  it  was 
published  first  and  filed  afterward  in  the  office  of  the  county 
clerk.  The  section  provides  that  persons  transacting  busi- 
ness in  this  state  under  a  fictitious  name,  or  designation 
not  showing  the  names  of  the  persons  interested  as  partners 
in  such  business,  **must  file  with  the  clerk  of  the  county 
...  a  certificate,  stating  the  name  in  full  and  the  place  of 
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residence  of  such  person  and  stating  the  names  in  full  of 
all  the  members  of  such  partnership  and  their  places  of 
residence.  Such  certificate  must  be  published  once  a  week 
for  four  successive  weeks,  in  a  newspaper  published  in  the 
county.  .  .  ." 

[2]  Appellant's  contention  is  that  the  certificate  should 
have  been  filed  before  publication.  As  yet  we  have  found  no 
case  squarely  deciding  one  way  or  the  other,  but  there  are 
authorities  which  seem  to  hold  that  a  substantial  compliance 
with  the  section  is  all  that  is  required.  The  purpose  of  laws 
of  this  type  appears  to  be  to  protect  persons  giving  credit 
to  a  fictitious  firm  on  the  faith  of  a  fictitious  designation 
(20  R.  C.  L.  923).  The  object  of  the  section,  supra,  is  that 
public  notice  shall  be  given,  and  a  public  record  made  of  the 
individual  members  of  such  partnerships,  with  such  definite- 
ness  and  particularity  that  those  dealing  with  them  may  at 
all  times  know  who  are  the  identical  individuals  with  whom 
they  are  dealing,  or  to  whom  they  are  giving  credit  or  be- 
coming bound.  {Meads,  Seaman  <6  Co.  v.  Lasar,  92  Cal.  221, 
226,  [28  Pac.  935] ;  Pendleton  v.  Cline,  85  Cal.  141,  144, 
[24  Pac.  659].)  The  members  of  such  partnership  may  be 
as  fully  identified  and  designated  for  this  purpose,  by  a  cer- 
tificate published  first,  and  then  filed,  as  was  done  in  the 
instant  case,  as  by  one  filed  and  then  published.  The  dis- 
ability to  maintain  an  action  upon  a  contract  made,  or  trans- 
action had  under  the  fictitious  name,  until  the  certificate 
has  been  filed  and  the  publication  made  (sec.  2468,  Civ. 
Code),  remains,  in  either  event,  until  the  publication  has 
been  completed.  As  we  understand  the  decisions,  the  cer- 
tificate imparts  no  notice  until  it  has  been  filed  and  the 
publication  had  for  the  statutory  time.  {Byers  v.  Bourret, 
64  Cal.  73,  [28  Pac.  61] ;  Nicholson  v.  Auburn  Gold  Mining 
&  Milling  Co.,  6  Cal.  App.  547,  [92  Pac.  651].)  Conse- 
quently,  we  are  unable  to  perceive  what  difference  it  can 
make,  in  arriving  at  the  manifest  results  intended  for  the 
section,  whether  the  filing  preceded  or  followed  the  publi- 
cation. There  is  nothing  in  the  section  lending  support  to 
appellant's  contention  other  than  the  order  of  the  two  sen- 
tences, providing  for  the  filing  and  for  the  publication.  The 
provision  relating  to  filing  precedes  the  other.  There  is  no 
provision  that  the  certificate  shall  be  filed  first,  or  that  the 
publication  shall  refer  to  the  filing,  or  bear  any  indorse- 
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ments  showing  such  fact.  The  section  contains  nothing 
of  such  compelling  force  as  to  lead  as  to  hold  that  its 
provisions  were  not  substantially  complied  with  in  the  in- 
stant case.  None  of  the  authorities  cited  by  appellant  go 
further  than  to  hold  both  things  must  be  done. 

The  other  issues  raised  by  appellant's  answer  in  the 
court  below  were  correctly  disposed  of  by  the  findings. 

The  judgment  is  a£Srmed. 

Enight,  J.y  pro  tem.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  9,  1920,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT. — On  petition  for  a  rehearing  appellant  lays 
stress  upon  a  third  objection  to  the  form  of  the  published 
certificate  of  copartnership,  as  ground  for  a  reversal  of  the 
judgment.  Although  the  point  was  raised  in  the  opening 
brief,  the  only  one  filed  by  appellant,  it  was  there  stated 
in  such  a  manner  that  the  court  concluded,  as  counsel  con- 
cedes it  might  well  do,  that  such  objection  was  based  solely 
upon  the  ground  that,  in  appellant's  opinion,  the  evid^ice 
disclosed  that  the  partnership  consisted  of  more  persons 
than  those  named  in  the  certificate.  The  suggestion  was 
presented  with  but  little  more  than  a  passing  reference. 
Now,  for  the  first  time,  appellant  amplifies  his  argument  of 
the  point. 

[S]  There  were  but  two  partners.  Bertha  V.  Parlier 
and  Kathryn  H.  Wilson.    The  notice  reads  as  follows: 

''Notice  is  hereby  given  that  the  undersigned  have  en- 
gaged in  business  at  the  city  of  Fresno,  California,  under 
the  fictitious  name  of  'The  Oscar  Parlier  Co.';  that  the 
full  names  of  the  persons  and  their  place  of  residence 
thereof  is  as  follows: 

** Bertha  V.  Parlier,  Fresno,  California;  Kathryn  H. 
Wilson,  Fresno,  California." 

Appellant's  point  is  that  it  does  not  purport  to  say  that 
Bertha  V.  Parlier  and  Kathryn  H.  Wilson  are  all  the 
members  of  the  partnership,  and  notwithstanding  the  state- 
ment made,  there  may  have  been  other  persons  engaged 
in  the  same  business  and  in  the  same  partnership,  and  from 
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all  that  appears  on  this  certificate,  any  number  of  persons 
other  than  the  persons  signing  it,  might  have  been  asso- 
ciated with  them  in  business. 

Section  2466  of  the  Civil  Code,  ao  far  as  pertinent  to 
this  discussion,  reads:  "...  every  person  transacting  busi- 
ness in  this  state  under  a  fictitious  name  and  every  partner- 
ship transacting  business  in  this  state  under  a  fictitious 
name,  or  a  designation  not  showing  the  names  of  the  per- 
sons interested  as  partners  in  such  business,  must  file  with 
the  clerk  of  the  county  in  which  his  or  its  principal  place 
of  business  is  situated  a  certificate  stating  the  name  in  full 
and  the  place  of  residence  of  such  person,  and  stating 
the  names  in  full  of  all  the  members  of  such  partnership 
and  their  places  of  residence." 

In  the  instant  case  the  certificate  contained  all  that 
was  necessary,  and  complied  literally  with  the  requirement 
of  the  section.  It  was  signed  by  the  partners  and  acknowl- 
edged in  the  manner  provided  by  section  2468  of  the  Civil 
Code,  and  was  sufficient. 

The  petition  for  a  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  8,  1920. 

All  the  Justices  concurred. 


J 
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[Civ.    No.   8038.    Second   Appellate   Difltricti    DmBion    Two. — Janu- 

az7  10,  1920.] 

SOUTHERN  CALIFORNIA  FISH  COMPANY  (a  Cor- 
poration), Respondent,  v.  WHITE  STAR  CANNING 
COMPANY  (a  Corporation),  Appellant. 

[1]  Trademarks — Use  or  Container  Common  to  Trade — Deception 
OF  PuBUC — Unfair  Competition. — Where  the  cane  used  by  both 
parties  to  a  suit  for  alleged  unfair  competition  in  the  packing 
and  sale  of  canned  tuna  are  of  the  style  put  out  by  can  manufac- 
turers and  are  used  by  all  the  tuna-packing  companies,  the  fact 
that  anyone  is  deceived  by  the  size,  shape,  and  general  make-up 
of  the  cans  does  not  help  the  plaintiff's  case,  since  plaintiff  must 
show  deception  arising  from  some  feature  of  its  own.  not  common 
to  the  public 

[2]  Id. — Monopouzation  of  a  Color. — ^While  sometimes  a  color, 
taken  in  connection  with  other  characteristics,  may  serve  to  dis- 
tinguish one's  goods,  and  thus  be  protected  by  the  courts,  as  a 
rule,  a  color  cannot  be  monopolized  to  distinguish  a  product. 

[3]  Id. — Difference  in  Labels — Absence  of  Confusion. — ^Where  the 
difference  between  plaintiff's  and  defendant's  labels  are  so  marked 
in  other  respects  that,  in  the  absence  of  identity  of  color,  there 
can  be  no  possibility  of  confusion,  a  charge  of  unfair  competi- 
tion falls  to  the  ground. 

[4]  Id. — ^Descriptive  Symbol  not  Subject  to  Approprution. — ^Theie 
can  be  no  exclusive  appropriation  of  the  figure  of  a  fish  for  use 
on  labels  to  be  used  in  connection  with  the  sale  of  canned  tuna. 
To  give  the  right  of  exclusive  appropriation,  the  sign  or  figure 
must  be  some  arbitrary  form  or  figure,  not  suggestive  of  the 
nature  of  the  article  to  which  it  is  affixed. 

[5]  Id. — Falsehoods — When  Pubuo  Protected. — The  law  of  unfair 
competition  does  not  protect  purchasers  against  falsehoods  which 
the  tradesman  may  tell;  the  falsehood  must  be  told  by  the  article 
itself  in  order  to  make  the  rule  of  unfair  competition  applicable. 

[6]  Id. — Duty  to  Pubuc  and  Bivals. — One  who  so  names  and  dresses 
his  product  that  a  purchaser  who  exercises  ordinary  care  to  ascer- 

1.  What  constitute,  an<l  what  are  infringements  of,  trademarks 
and   trade   names,  note,  47   Am.  Dec.   284. 

2.  Use  of  color  as  infringement  of  trademark,  note,  18  Ann.  Oas. 
1034. 

3.  Label  as  trademark,  note,  17  L.  B.  A.  130. 

6.     Fraudulent  intent  as  necessary  element  of  unfair  comipetition 
or  infringement  of  trade  name,  note,  3  Ann.  Cas.  32. 
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tain  the  sources  of  its  manufacture  can  readily  learn  that  fact  by 
a  reasonable  examination  of  the  boxes  or  wrappers  that  cover  it 
has  fairlj  discharged  hia  duty  to  the  public  and  to  his  rivals,  and 
is  guiltless  of  that  deceit  which  is  an  indispensable  element  of  un- 
fair competition. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.    Grant   Jackson,    Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  F.  Holland  for  Appellant. 

Joseph  F.  Westall  for  Respondent 

FINLAYSON,  P.  J.— This  is  an  appeal  by  defendant 
from  a  judgment  enjoining  it  from  offering  for  sale  tuna 
packed  in  cans  similar  to  those  used  by  plaintiff  and  en- 
circled with  a  label  such  as  that  which  is  being  used  by  de- 
fendant. The  theory  of  plaintiff  is  that  defendant  is  guilty 
of  unfair  competition  in  trade,  in  that  its  label  is  an  imita- 
tion of  plaintiff's  label,  calculated  to  deceive  the  purchasing 
public.  A  comparison  of  specimens  of  the  cans  and  labels 
used  by  the  parties,  and  submitted  to  our  inspection,  con- 
vinces us  that  there  is  no  such  similarity  as  will  sustain 
a  judgment  against  defendant. 

Each  party  packs  in  cans  and  sells  to  the  trade  a  product 
designated  on  the  cans  as  ''Tuna  Fish.''  Each  puts  up  its 
product  in  cylindrical  tin  cans,  approximately  three  and 
three-eighths  inches  in  diameter  and  two  inches  in  depth, 
each  can  being  encircled  by  a  paper  wrapper,  or  label, 
embellished  with  various  decorative  designs,  of  different 
colors,  imprinted  upon  a  dark  blue  background.  Plain- 
tiff's product  is  known  to  the  trade  as  ''Blue  Sea  Tuna," 
and  those  words,  in  white  bordered  with  gold,  are  printed 
in  large  type  upon  its  label.  Defendant's  product  is  known 
as  "White  Star  Tuna  Fish,"  and  those  words,  in  large 
white  letters  bordered  with  gold,  are  printed  on  its  label. 
The  cans  used  by  both  parties,  though  of  the  same  size 
and  shape,  are  such  as  are  commonly  used  in  the  trade. 
Plaintiff's  secretary  testified  that  the  cans  were  of  the  style 
that  the  can  manufacturers  were  making,  and  that  he  did 
not  know  of  any  tuna  company  that   packed  in  anything 
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except  a  round  can  similar  to  that  used  by  both  plaintiff 
and  defendant. 

Except  that  both  labels  have  substantially  the  same  blue- 
eolored  background,  the  figure  of  a  fish,  designated  to  rep- 
resent the  ''tuna/'  and  truthful,  printed  descriptions  of 
the  contents  of  the  packages,  the  labels  of  the  two  com- 
petitors differ  in  almost  every  respect. 

Though  aware  that  written  descriptions  of  labels  and 
wrappings  are  almost  always  unsatisfactory,  we  shall  essay 
a  comparison  and  description  of  the  two  labels,  hoping 
that  we  shall  succeed  in  showing  whatever  points  of  similar- 
ity there  may  be,  as  well  as  the  dissimilarities.  In  a  general 
way,  the  respective  labels  may  be  described  as  follows:  At 
the  left  end  of  plaintiff's  label — ^that  is,  the  left  end  when 
it  is  laid  out  flat,  for,  of  course,  it  has  neither  left  nor 
right  nor  middle  when  it  encircles  the  can — ^are  the  words 
''Blue  Sea"  in  gilt  letters,  and  printed  in  such  a  manner 
that  the  letters,  which  run  into  each  other,  represent  a  rope 
with  several  coils;  under  this,  in  large  gilt  letters,  is  the 
word  "Tuna'';  between  the  words  "Blue  Sea"  and  "Tuna" 
is  a  representation  of  the  sea,  with  a  small  steamer  sailing 
thereon;  to  the  right  of  the  steamer,  in  white  letters,  is  the 
word  "Brand."  At  the  corresponding  end  of  defend- 
ant's label  are  the  words  "White  Star,"  in  large  bold 
type,  and  under  them,  in  similar  type,  the  words  "Tuna 
Pish";  between  the  words  "White  Star"  and  the  words 
"Tuna  Pish"  is  a  five-pointed  star,  in  white  bordered  with 
gold,  and  printed  therein  the  words  "Chicken  of  the  Sea"; 
to  the  left  of  the  star  is  the  word  "California,"  and  to  the 
right  the  word  "Brand."  In  the  middle  of  plaintiff's 
label — when  laid  out  flat — is  a  figure  which,  we  are  informed 
by  appellant's  counsel,  is  intended  to  represent  a  sea-serpent 
holding  a  trident;  under  this  figure  of  the  sea-serpent  on 
plaintiff's  label,  printed  in  dark  blue  letters  and  in  a  space 
bordered  with  gilt,  are  the  words  "Prepared  ready  to  eat 
for  a  delicious  salad.  Add  to  this  tin  of  tuna-fish  one- 
quarter  cup  celery  chopped  fine,  mixed  with  equal  parts 
salad  dressing  and  cream  or  condensed  milk."  On  the 
corresponding  part  of  defendant's  label  is  the  word  "Tuna," 
printed  in  large  white  letters,  edged  with  gold,  and 
on  either  side  a  white  five-pointed  star,  edpjed  with  gold,  in 
a  gilt  circle;  under  the  word  "Tuua,"  and  printed  in  white, 
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are  the  words,  "When  used  for  salad  prepare  as  you  would 
for  chicken  meat,  fish,  crab  or  other  salads,  using  dressing 
to  suit  the  taste";  under  these  words  is  another  five-pointed 
star.  Toward  the  right  end  of  plaintiff's  label — right  end 
when  the  label  is  laid  out  flat — are  the  words  **Blue  Sea 
Tuna"  in  large  bold  type;  each  letter  of  these  words  is 
white  with  a  pronounced  gilt  edge;  under  these  words  there 
is  a  representation  of  the  sea,  with  the  figure  of  a  fish,  the 
tuna,  in  the  act  of  leaping  from  the  water;  to  the  right 
of  this  figure  are  three  sea-gulls,  winging  their  flight  over 
the  face  of  the  sea;  under  the  figure  of  the  fish  plaintiff's 
corporate  name  is  printed.  The  corresponding  part  of  de- 
fendant's label  is  as  follows:  At  the  top,  printed  in  large 
white  letters  edged  with  gold,  are  the  words  "White  Star"; 
under  these  words,  the  figure  of  a  fish,  the  tuna;  to  the  left 
of  the  fish,  in  gilt  letters,  are  the  words  "Net  contents 
3%  oz.";  under  the  figure  of  the  fish,  in  gilt,  is  the  word 
"California,"  and  under  this,  in  bold  letters,  white  edged 
with  gold,  the  words  "Tuna  Fish."  At  the  extreme  right 
end  of  plaintiff's  label — extreme  right  end  when  laid  out 
flat — are  the  words  "Prepared  from  a  species  of  tuna  caught 
in  the  Pacific  Ocean,"  printed  in  white.  On  the  correspond- 
ing part  of  defendant's  wrapper,  printed  in  white,  are  the 
words  "Tuna  caught  in  the  Pacific  Ocean,  selected  white 
meat,  packed  in  high  grade  cotton  seed  oil  and  olive  oil. 
Empty  contents  of  can  as  soon  as  opened.  Packed  and 
guaranteed  by  White  Star  Canning  Co.,  Los  Angeles,  Cal." 
On  both  labels  all  the  words,  figures,  and  letters  are 
printed  on  a  dark  blue  background.  A  representation  of 
the  sea  runs  across  plaintiff's  label,  or  around  the  can  when 
the  label  is  pasted  upon  the  container  in  which  the  tuna  is 
packed.  There  is  no  representation  of  a  sea  on  defend- 
ant's label.  Nor  is  there  on  defendant's  label  any  figure 
of  a  sea-serpent  holding  a  trident,  nor  anything  at  all  like 
any  such  figure.  On  both  labels  there  is  the  design  or  fig- 
ure of  a  fish — the  tuna.  The  fish  figure  on  plaintiff's  label 
is  not  horizontal,  but  is  in  the  act  of  rising  from  the  sea 
or  ocean.  The  corresponding  figure  on  defendant's  label  is 
in  a  horizontal  position,  and  is  not  shown  rising  or  leap- 
ing from  the  water.  Indeed,  no  water  is  represented  on 
defendant's  labeL 
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That  plaintiff's  and  defendant's  cans,  with  their  respec- 
tive labels  or  wrappers,  bear  considerable  resemblance  to 
each  other,  may  be  admitted.  But  all  of  the  resemblances 
arise  from  features  that  are  common  to  the  trade,  or  from 
the  use  of  a  design — ^the  figure  of  a  fish — ^to  which  no  one 
has  an  exclusive   right 

[1]     That   anyone   is   deceived   by  the   size,   shape,   and 
general  make-up   of  the  cans,   or  by  the   prevailing  color 
scheme  of  the  wrappers  or  labels,  does  not  help  plaintiff's 
case.    All  these  features  are  old,  separately  and  in  combina- 
tion.   As  we  already  have  seen,  the  cans  used  by  both  parties 
are  of  the  style  put  out  by  the  can  manufacturers,   and 
are    used   by   all   the   tuna-packing   companies.    Plaintiff's 
secretary  testified  that  he  did  "not  know  of  any  tuna-pack- 
ing company  packing  in  anything  except  a  round  can  similar 
to  this  in  the  exhibit.    I  do  not  know  of  any  American  pack- 
ers of  fish  using  any  other  except  the  round  can  with  con- 
centric rings  on   the   ends   of  the   can.     There    are   about 
twelve  or  fourteen  packers  of  tuna  in  Southern  California 
using   this  style  of  can."    Plaintiff  must  show  deception 
arising  from  some  feature  of  its  own,  not  common  to  the 
public.     {Castle  v.  Siegfried,  103  Cal.  71,   [37  Pac.  210]; 
Canal  Co.  v.  Clarke,  13  Wall.  311,  [20  L.  Ed.  581,  see,  also, 
Rose's  U.  S.  Notes] ;  cited  and  quoted  from  in  Dunsion  v. 
Los  Aiigeles  Van  etc.  Co.,  165   Cal.   95,    [131   Pac.   115]; 
Continental  Tobacco  Co.  v.  Lams  etc.  Co.,  133  Fed.  727, 
[66   C.   C.   A.   557].)     As   was  said   in   Coats   v.   Merrick 
Thread  Co.,  149  U.  S.  562,  [37  L.  Ed.  847,  13  Sup.  Ct.  Rep. 
966],  the  purchaser  of  thread  "is  chargeable  with  knowledge 
of    the    fact    that    any    manufacturer    of    six-cord    thread 
has  a  right  to  use  a  black  and  gold  label,  and  is  bound 
to  examine  such  label  with  sufiicient  care  to  ascertain  the 
name  of  the  manufacturer."    "He   [plaintiff]    must  make 
out,  not  that  the  defendant's  are  like  his  by  reason  of  those 
features  which  are  common  to  them  and  other  people,  but 
he  must  make  out  that  the  defendant's  are  like  his  by  rea- 
son of  something  peculiar  to  him,  and  by  reason  of  the  de- 
fendant having  adopted  some  mark,  or  device,  or  label,  or 
something  of  that  kind,  which  distinguishes  the  plaintiff's 
from  other  goods  which  have,  like  his,  the  features  common 
to  the  trade.    Unless  the  plaintiff  can  bring  his  case  up  to 
that,  he  fails."     {Payton  v.  Snelling,  17  R.  P.  C.  48,  52.) 
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"The  evidence  is  very  strong  that  one  tin  may  be  mistaken 
for  the  other,  very  likely;  but  why?  Because  of  the  fea- 
tures common  to  them  and  common  to  all."  {Pay ton  v. 
Snelling,  17  R.  P.  C.  628.) 

[2]  Nor  is  plaintiff's  case  helped  by  the  fact  that  dark 
blue,  the  color  of  the  background,  is  the  predominant  color 
in  both  labels,  though  it  is  apparent  that  the  gravamen  of 
plaintiff's  charge  lies  in  an  alleged  imitative  color  scheme. 
It  is  the  one  specific  feature  emphasized  by  the  plaintiff 
throughout  its  case.  It  is  true  that  sometimes  a  color,  taken 
in  connection  with  other  characteristics,  may  serve  to  distin- 
guish one's  goods,  and  thus  be  protected  by  the  courta  {Fair- 
banks  Co.  v.  Bell  Mfg.  Co.,  77  Fed.  869,  [23  C.  C.  A. 
554] — ^a  case  where,  however,  there  was  proof  of  specific 
instances  of  deception.)  But  as  a  rule  a  color  cannot  be 
monopolized  to  distinguish  a  product.  There  are  not  more 
than  seven  primary  colors,  and  if  one  of  these  may  be 
appropriated  as  a  distinguishing  characteristic  of  a  label,  it 
would  not  take  long  to  appropriate  the  rest.  Thus,  by  ap- 
propriating the  colors,  the  packing  of  tuna  could  be  monopo- 
lized by  a  few  vigilant  concerns.  [3]  To  allow  colors  to  be 
appropriated  as  distinguishing  characteristics  would  foster 
monopoly  by  foreclosing  the  use  by  others  of  any  tasty 
dress;  and  where  the  difference  between  plaintiff's  and  de- 
fendant's labels  are  so  marked  in  other  respects  that,  in  the 
absence  of  identity  of  color,  there  can  be  no  possibility  of 
confusion,  a  charge  of  unfair  competition  falls  to  the 
ground.  {Pacific  Coast  etc.  Milk  Co.  v.  Frye  &  Co.,  85 
Wash.  133,  [147  Pac.  865] ;  Diamond  Match  Co.  v.  Saginaw 
Match  Co.,  142  Fed.  727,  [74  C.  C.  A.  59] ;  Schlitz  Brewing 
Co.  V.  Houston  Ice  c6  B.  Co.,  241  Fed.  817,  [154  C.  C.  A. 
519] ;  Heinz  v.  Lutz,  146  Pa.  592,  [23  Atl.  314] ;  Morgan's 
Sons  Co.  v.  Troxell,  89  N.  Y.  293,  [42  Am.  Rep.  294]. 
See,  also.  United  States  Tobacco  Co.  v.  McOreenery,  144 
Fed.  531.)  Moreover,  in  this  case  the  use  of  blue  labels  was 
common  to  the  trade.  Plaintiff's  secretary,  called  by  it  as  a 
witness  in  its  behalf,  testifying  on  cross-examination  said 
that  in  Southern  California  there  are  ''about  six  or  eight, 
maybe  ten  [tuna  packing  companies]  using  the  blue  label." 
In  Continental  Tobacco  Co.  v.  Larus  etc.  Co.,  supra,  it  was 
held  that  where  tin  tags  of  all  colors,  including  yellow,  and 
of  various  sizes,  had  been  u-scil  for  many  years  by  manufac- 
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turers  of  plug  tobacco,  and  a  yellow  tag  similar  in  appear- 
ance to  that  used  by  complainant  had  been  in  use  by  others 
for  ten  years,  the  size  and  color  of  such  tag  was  not  of  itself 
A  distinction  su£5cient  to  establish  against  defendant  a  case 
of  unfair  competition  in  trade,  though  defendant  was  us- 
ing on  its  plug  tobacco  a  tin  tag  of  the  size  and  color 
used  by  the  complainant. 

[4]  Passing  from  the  features  that  are  common  to  the 
trade — size  and  shape  of  cans,  color  scheme  of  labels,  etc. 
— ^we  find  that,  with  but  one  exception,  presently  to  be 
noted,  the  label  used  by  defendant  is  substantially  unlike 
that  used  by  plaintiff.  The  exception  to  which  we  refer 
is  the  figure  or  design  of  the  fish.  But  the  figure  of  the 
fish  is  a  symbol  that  is  indicative  of  the  article  sold.  And 
the  rule  is  that  there  can  be  no  exclusive  appropriation  of 
a  sign  or  symbol  that  represents  or  is  descriptive  of  the  ar- 
ticle to  which  it  is  attached:  that  there  can  be  no  exclusive 
appropriation  of  anything  which  is  merely  descriptive  of  the 
article,  or  which  indicates  the  ingredients  of  the  package, 
or  the  mode  of  composition.  To  give  the  right  of  exclu- 
sive appropriation,  the  sign  or  figure  must  be  some  ar- 
bitrary form  or  figure,  not  suggestive  of  the  nature 
of  the  article  to  which  it  is  aflSxed.  (Fischer  v.  Blank, 
138  N.  Y.  244,  [33  N.  E.  1040];  Heide  v.  Wallace 
A  Co,,  135  Fed.  346,  [68  C.  C.  A.  16] ;  Marvel  v.  Vearl, 
133  Fed.  160,  [66  C.  C.  A.  226].)  In  Reinz  v.  LmAz,  supra, 
which  was  an  action  based  upon  alleged  unfair  competition 
in  trade  and  not  for  violation  of  a  technical  trademark,  and 
which  was  brought  to  enjoin  a  fruit  dealer  from  using  on 
his  packages  a  label  whereon  certain  fruits  were  pictured, 
the  supreme  court  of  Pennsylvania  used  this  language: 
**Both  labels  are  colored,  but  in  every  feature  except  the 
fruit  th^e  colors  are  widely  different.  The  fruit  is,  of 
course,  highly  colored,  to  make  it  look  as  luscious  as  pos- 
sible; but  no  one  trader  in  this  article  has,  or  can  have,  a 
monopoly  of  pears,  peaches,  cherries,  plums,  strawberries,  etc. 
Any  dealer  in  fruits  has  the  right  to  put  a  picture  of  these 
fruits  upon  his  labels,  and  to  make  them  <is  attractive  as 
possible,  and  the  fruit  in  one  label  is  very  likely  to  resemble 
that  in  another.''  In  the  instant  case,  a  comparison  of 
the  labels  used  by  plaintiff  and  defendant  shows  that  the 
only  features  that  possibly  can  give  rise  to  any  similarity 
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are  those  that  are  common  to  the  trade — size  and  shape  of 
the  cans  and  general  similarity  of  color  scheme — and  the 
fish  symbol — a  design  that  serves  to  indicate  the  nature  of 
the  article  packed  in  the  cans  or  containers.  In  Pay  ton  v. 
Ward,  17  R.  P.  C.  58,  the  court  said:  **The  only  question 
you  have  then  to  consider  is  whether  the  defendants'  get- 
up  is  so  like  the  plaintiffs'  as  to  be  calculated  to  be  mistaken 
for  it  But  when,  as  in  this  case  and  in  the  last,  what 
is  called  the  plaintiff's  get-up  consists  of  two  totally  differ- 
ent things  combined,  namely,  a  get-up  common  to  the  trade, 
and  a  distinctive  feature  afiSxed  or  added  to  the  common 
features,  then  what  you  have  to  consider  is  not  whether  the 
defendants'  get-up  is  like  the  plaintiffs'  as  regards  the 
common  features,  but  whether  that  which  specifically  distin- 
guishes the  plaintiffs'  has  been  taken  by  the  defendants." 
In  the  case  before  us,  aside  from  the  features  that  are  com- 
mon to  the  trade — size  and  shape  of  can  and  general  color 
scheme — ^that  which  specifically  distinguishes  the  plaintiff's 
label  and  which  it  may  be  claimed  was  taken  by  defendant 
— the  figure  of  the  fish — ^is  not  a  subject  of  exclusive  appro- 
priation by  either  party.  Moreover,  in  the  respective  fig- 
ures of  the  fish,  while  there  no  doubt  is  a  general  resem- 
blance, there  is  a  marked  difference  in  the  position  of  the 
fish.  And  even  if  there  were  not  this  difference  in  the  two 
fish  figures,  still  it  would  remain  a  fact  that  those  parts 
of  plaintiff's  label  which  it  is  entitled  to  use  exclusively 
bear  no  resemblance  to  anything  in  defendant's  label.  The 
two  labels  differ  in  style  and  device.  Plaintiff's  product 
is  designated  in  its  label  as  the  ''Blue  Sea"  brand,  defend- 
ant's is  designated  as  the  ''White  Star"  brand;  the  name 
of  each  proprietor  is  stamped  upon  its  respective  label  in 
large  and  distinct  letters;  and  while  purchasers  desiring  to  buy 
canned  tuna,  without  caring  by  whom  it  had  been  canned, 
doubtless  would  accept  indifferently  either  plaintiff's  "Blue 
Sea"  brand  or  defendant's  "White  Star"  brand,  yet  it  is 
not  at  all  likely  that  any  ordinarily  intelligent  purchaser, 
exercising  reasonable  care,  and  who  desired  to  buy  "Blue 
Sea"  and  not  "White  Star,"  would  be  led  by  any  simi- 
larity of  the  respective  packages  to  accept  the  latter  sup- 
posing it  to  be  the  former. 

Plaintiff  claims  that  a  side-by-side  comparison  of  the  two 
labels  when  laid  out  flat  is  not  a  fair  test.     It  is  asserted 
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that  when  the  label  is  pasted  on  its  can,  ^icircliug  it,  the 
prospective  purchaser  sees  but  a  small  portion  of  the  peri- 
phery of  each  package,  and  that  this  tends  to  and  does 
confuse  and  deceive  the  average  purchaser.  Even  so,  we 
doubt  if,  under  the  recognized  rules  already  stated  by  us, 
plaintiflf  would  be  entitled  to  an  injunction.  In  Conti- 
nental Tobacco  Co.  v.  Larus  etc.  Co.,  supra,  the  court  said: 
''It  is  urged  that  the  illiterate  persons,  such  as  those  who 
mostly  use  this  kind  of  smoking  tobacco,  look  only  at  the 
color  and  size  of  the  tag;  but  this  is  not  good  ground  for 
relief,  for  we  find  from  the  proofs  that  the  color  and  size 
of  the  yellow  circular  tags  is  not  of  itself  a  distinction 
which  either  manufacturer  can  appropriate."  Moreover, 
according  to  the  testimony  of  plaintiff's  own  witnesses — wit- 
nesses who  had  bought  from  retail  grocers  cans  of  tuna  with 
the  label  or  wrapper  encircling  the  can — ^there  is  no  such 
similarity  as  will  deceive  an  intending  purchaser  of  ordinary 
intelligence  using  reasonable  care.  In  an  effort  to  prove 
specific  instances  of  actual  deception,  plaintiff  introduced 
the  testimony  of  two  women,  housewives,  the  husband  of 
one  being  employed  by  plaintiff  and  engaged  in  selling 
plaintiff's  product.  Each  of  these  housewives  testified 
that  she  ordered  ''Blue  Sea"  tuna  from  her  grocer;  that  he 
sent  her  the  "White  Star"  brand  instead;  that  she  did 
not  discover  the  mistake  until  she  had  opened  the  can,  but 
that  if  she  had  used  ordinary  precaution  she  could  have 
seen  the  difference  in  the  two  cans.  One  of  these  witnesses, 
in  response  to  a  question  if  she  would  have  any  difficulty 
in  noticing  the  difference  in  the  cans  if,  instead  of  order- 
ing the  fish  of  her  grocer — presumably  by  telephone — she 
personally  had  bought  it  at  the  store,  said:  **Why,  I  think 
I  could  notice  the  difference,  yes — I  could  tell  the  difference 
by  the  looks  of  the  can  immediately.' '  The  fact  that  the 
grocer  did  not  deliver  the  brand  of  tuna  ordered  is  not  a 
determinative  factor.  There  is  no  evidence  to  show  that  the 
grocer  himself  was  deceived  by  any  similarity  in  the  labels. 
It  is  quite  possible  that  he  intentionally  sought  to  palm 
off  on  his  customers  an  article  different  from  that  ordered, 
trusting  to  their  carelessness  to  obviate  any  detection  of 
the  intended  deception.  For,  unfortunately,  the  habit  that 
some  dishonest  dealers  have  of  handing  out  anything  they 
think  they  can  sell  to  their  customers,  when  they  cannot  supply 
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the  particular  article  called  for,  is  all  too  common.  [5] 
"The  law  of  unfair  competition  does  not  protect  purchasers 
against  falsehoods  which  the  tradesman  may  tell;  the  false- 
hood must  be  told  by  the  article  itself  in  order  to  make 
the  rule  of  unfair  competition  applicable."  (Hill  Bread 
Co.  V.  Goodrich  Baking  Co.  (N.  J.  Ch.),  89  Atl.  863.)  Each 
of  the  housewives  whose  testimony  plaintiff  relies  on  to 
show  specific  instances  of  actual  deception  admitted  that, 
by  using  her  eyes,  she  could  readily  detect  the  difference 
in  the  two  packages.  "A  resemblance  which  would  deceive 
an  expert  or  a  very  cautious  purchaser  may  still  give  a  right 
of  action,  but  a  resemblance  which  would  deceive  only  an 
indifferent  or  careless  purchaser  gives  no  right  of  action. 
The  true  rule  lies  between  these  extremes,  condemning 
what  would  be  reasonably  calculated  to  deceive  the  common 
or  usual  purchaser  of  the  given  article  when  exercising 
ordinary  care.'*  {Pacific  Coast  etc.  Milk  Co.  v.  Frye  & 
Co.,  supra.)  (Italics  ours.)  [6]  As  said  in  Wrisley  Co. 
V.  Iowa  Soap  Co.,  122  Fed.  796,  [59  C.  C.  A.  54]:  *'One 
who  so  names  and  dresses  his  product  that  a  purchaser  who 
exercises  ordinary  care  to  ascertain  the  sources  of  its  manu- 
facture can  readily  learn  that  fact  by  a  reasonable  examina- 
tion of  the  boxes  or  wrappers  that  cover  it,  has  fairly  dis- 
charged his  duty  to  the  public  and  to  his  rivals,  and  is 
guiltless  of  that  deceit  which  is  an  indispensable  element  of 
unfair  competition."  As  regards  plaintiff's  goods,  if  they 
have  acquired  a  title  or  denomination  in  the  market,  the 
only  title  or  denomination  which  they  can  have  acquired  is 
that  of  ''Blue  Sea"  brand  of  tuna;  while  as  regards  the 
defendant's  goods,  if  they  have  acquired  or  should  acquire  a 
title  in  the  market,  it  is  or  will  be  the  title  of  ''White  Star" 
brand;  and,  aside  from  the  color  scheme,  which  is  common 
to  the  trade,  and  the  figure  of  the  lish,  which  neither  can 
appropriate  exclusively,  the  differences  in  the  two  labels  are 
so  many  and  so  prominent  as  to  negative  any  probability 
that  an  ordinarily  intelligent  buyer,  exercising  ordinary 
care,  will  ever  be  so  far  deceived  by  any  resemblance 
of  defendant's  to  plaintiff's  label  as  to  buy  one  of  these 
brands  of  tuna  when  ordering  or  intending  to  buy  the 
other. 
Judgment  reversed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[Oriin.   No.  694.    Seeond   Appellate   District,   DiTiBion   One. — Jannary 

12,  192D.] 

In    the    Matter    of    the    Application    of    OEOBOE    U. 
STEATHAM  for  a  Writ  of  Habeas  Corpus. 

[1]  Municipal  CoEPoaATioMS — Emeboenot  Legislation — Habeas  Cob- 
pus — Bbtiew  of  Council's  Decision. — Where  the  city  council  has 
determined  that  facts  existed  constituting  an  emergency,  and  upon 
that  determination  provided  that  an  ordinance  regulating  the 
solicitation  of  custom  and  patronage  in  or  about  railroad  depots 
and  premises  should  take  effect  immediately  upon  its  publication, 
and  the  facts  recited  in  the  ordinance  are  such  as  reasonably 
might  be  held  to  constitute  an  emergency,  the  courts  will  not,  in 
a  proceeding  on  hdbe<u  corpus  to  secure  the  release  of  a  person 
arrested  for  a  violation  of  such  ordinance,  undertake  to  investigate 
the  truth  of  the  statement  of  facts  as  set  forth  in  the  ordinance 
and  substitute  their  decision  for  that  of  the  city  connciL 

[2]  Id. — ^Habeas  Corpus — ^Matters  Reviewed. — In  a  proceeding  on 
habeas  corpus  to  secure  the  release  of  a  person  held  in  custody, 
pursuant  to  arrest  and  upon  a  complaint  filed  in  the  police  court 
charging  him  with  a  violation  of  the  provisions  of  such  ordinance, 
the  court  is  concerned  only  with  the  jurisdiction  of  the  police 
court,  whose  authority  is  challenged  on  the  ground  that  the  facts 
charged  in  the  complaint  against  petitioner  did  not,  at  the  time 
of  their  occurrence,  constitute  a  public  offense. 

[S]  L). — Declaration  of  Emeroenct — Propriety  and  Eppect. — While 
the  mere  declaration  of  the  city  council  that  a  particular  ordinance 
is  passed  for  immediate  preservation  of  the  public  health,  peace, 
and  safety  is  neither  conclusive  nor  yet  sufficient,  the  nature  of 
the  ordinance  itself  will,  in  most  instances,  be  determinative,  and 
where  a  sudden  emergency  has  arisen,  a  statement  of  the  nature  of 
the  urgency  finds  proper  place  to  support  the  declaration. 

[4]  Id. — Bepeal  of  Suspended  Ordinance — Subsequent  Enactment 
ON  Same  Subject  Matter — ^Validity  op. — While,  ordinarily,  when 
an  ordinance  which  has  been  suspended  by  a  referendum  has  been 
repealed  by  the  city  council,  the  council  cannot  enact  another  ordi- 
nance in  all  essential  features  like  the  repealed  ordinance,  the  coun- 
cil may  deal  further  with  the  subject  matter  of  the  suspended 
ordinance  by  enacting  an  ordinance  essentially  different  from  the 
ordinance  protested  against,  avoiding,  perhaps,  the  objections  made 
to  the  first  ordinance.  If  this  be  done,  not  in  bad  faith,  and  not 
with  intent  to  evade  the  effect  of  the  referendum  petition,  the  sec- 
ond ordinance  should  not  be  held  invalid  for  this  cause. 
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[6]  Id. — Solicitation  at  Railroad  Depots — Regulation  by  Okdinancs 
— BiquntsicENT  of  Written  Consent — Lawful  Discbimination. 
A  municipal  ordinance  which  makes  it  unlawful  to  solicit  custom 
and  patronage  for  the  transportation  of  persons  and  baggage  for 
hire  in  or  about  a  railroad  depot  within  the  eitj,  or  upon  railroad 
propertj  used  in  connection  therewith,  without  first  having  obtained 
the  written  consent  of  the  owner  thereof,  does  not  create  an  unlaw- 
ful discrimination  between  persons  who  have  and  others  who  have 
not  such  consent. 

PBOCEEDINO  in  Habeas  Corpus  to  secure  the  release  of 
a  person  held  in  custody  for  the  violation  of  a  municipal 
ordinance.    Writ  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

Warren  L.  Williams  for  Petitioner. 

Charles  S.  BumeU,  City  Attorney,  Wm.  P.  Mealey,  As- 
sistant City  Attorney,  Erwin  W.  Widney,  City  Prosecutor, 
and  J.  D.  Taggart,  Deputy  City  Prosecutor,  for  Respondent. 

CONRET,  P.  J. — In  this  proceeding  it  is  duly  shown  that 
(George  U.  Stratham  is  held  in  custody,  pursuant  to  arrest 
and  upon  a  complaint  filed  in  the  police  court  of  the  city  of 
Los  Angeles,  charging  him  with  the  commission  of  a  mis- 
demeanor by  willfully  and  unlawfully  soliciting  custom  and 
patronage  for  the  transportation  of  persons  and  baggage 
for  hire  in  the  Southern  Pacific  depot  in  said  city  and  upon 
property  used  and  occupied  in  conjunction  with  said  depot, 
contrary  to  the  provisions  of  an  ordinance  of  the  city. 

The  ordinance  in  question  is  No.  39551,  new  series,  of  the 
city  of  Los  Angeles.  This  ordinance  was  passed  by  the 
city  council  on  November  17,  1919,  approved  on  the  twenty- 
first  day  of  November,  1919,  and  duly  published  on  the 
twenty-fifth  day  of  November,  1919.  It  was  adopted  as 
an  emergency  ordinance  and  as  such,  by  its  terms,  became 
effective  on  the  date  of  its  publication,  notwithstanding  the 
referendum  provisions  of  the  city  charter.  The  previous 
ordinances  of  the  city  upon  the  same  subject  had  been  ex- 
pressly repealed  by  an  ordinance  approved  on  the  twenty- 
third  day  of  September,  1919,  and  from  that  time  until  the 
adoption  of  Ordinance  No.  39551  there  was  no  ordinance 
of  the  city  in  force  regulating  the  solicitation  of  custom 
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and  patronage  in  or  about  railroad  depots  and  premises, 
etc.,  in  said  city.  Ordinance  No.  39551  recites  these  facts 
and  declares  that  the  absence  of  adequate  prohibitory  and 
regulatory  legislation  upon  that  subject  has  resulted,  and 
will  continue  to  result,  in  disturbance  of  the  peace  of  the 
general  public  and  the  safety  of  the  general  public,  and 
especially  of  the  traveling  public,  etc.,  for  which  reasons 
'*this  ordinance  is  urgently  required  for  the  immediate 
preservation  of  the  public  peace,  health  and  safety,  and  the 
city  clerk  shall  certify  to  the  passage  of  this  ordinance  by 
a  three-fourths  vote  of  the  city  council  and  cause  it  to  be 
published  once  in  The  Los  Angeles  Daily  Journal,  and 
thereupon  it  shall  take  efFect  and  shall  thereafter  be  in 
force."  The  alleged  offense  of  Stratham  is  charged  to 
have  been  committed  on  the  first  day  of  December,  1919, 
which  was  within  the  thirty  days'  time  allowed  for  the 
institution  of  proceedings  for  referendum  upon  ordinances 
to  which  the  right  of  referendum  applies. 

On  behalf  of  petitioner  it  is  contended  that  at  the  time 
of  the  adoption  of  Ordinance  No.  39551  there  did  not  exist 
any  urgency  for  the  passage  of  the  ordinance  as  an  emer- 
gency ordinance,  that  it  was  not  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  and  safety,  that 
it  was  not,  in  fact,  an  emergency  ordinance,  and  that, 
therefore,  its  operation  was,  by  law,  suspended  for  a  period 
of  thirty  days  from  the  date  of  publication  thereof;  also 
that  Ordinance  No.  39551  is  void  for  the  reason  that  a  simi- 
lar ordinance  (No.  39385),  adopted  by  the  council,  had  been 
approved  on  the  twenty-third  day  of  September,  1919,  and 
had  been  suspended  by  a  referendum  placed  thereon  by  the 
voters  of  the  city  and  had  been  thereafter  repealed  by  the 
council,  and  that  the  subsequent  Ordinance  No.  39551  was 
enacted  by  the  city  council  as  an  emergency  ordinance  in 
bad  faith  and  with  the  intent  to  evade  the  effect  of  the  re- 
ferendum petition. 

It  is  further  claimed  that  said  Ordinance  No.  39551  is  un- 
constitutional and  discriminatory  in  that  it  provides  that  it 
shall  be  unlawful  for  any  person  engaged  in  the  described 
business  to  cause  any  vehicle  owned  or  operated  by  him 
to  remain  upon  any  railroad  depot  grounds  or  premises  in 
said  city  while  awaiting  employment,  except  such  person 
have  the  written  consent  of  the  owners,  etc.,  of  such  depot 
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grounds,  etc.,  and  further  provides  that  it  shall  be  unlaw- 
ful for  any  person  to  solicit  custom  or  patronage  of  trans- 
ferring persons  or  property  or  baggage  in  or  upon  any  railroad 
train,  etc.,  excepting  persons  having  written  consent  of  the 
owners,  etc.,  of  such  railroad  trains,  etc.,  and  is  further 
discriminatory  in  that  it  confers  the  right  upon  owners, 
etc.,  of  railroad  trains,  etc.,  to  confer  upon  certain  favored 
taxicab  companies  or  individuals  the  exclusive  privilege  of 
entering  upon  such  railroad  trains,  etc.,  and  discriminates 
against  independent  taxicab  men,  etc.,  and  in  favor  of  those 
persons  having  such  written  consent  of  the  owners. 

[1]  The  legislative  body,  presumably  upon  a  sufficient 
investigation  and  knowledge  of  the  situation  existing,  has 
determined  that  facts  existed  constituting  an  emergency, 
such  that  the  peace  and  safety  of  the  community,  and  par- 
ticularly the  traveling  public,  required  that  appropriate 
legislation  be  immediately  enacted.  The  facts  recited  in 
the  ordinance  are  facts  which  reasonably  might  be  held  to 
constitute  such  emergency.  This  being  so,  the  courts  will 
not,  in  a  proceeding  like  that  now  before  this  court,  under- 
take to  investigate  the  truth  of  the  statement  of  facts  as  set 
forth  in  the  ordinance  and  substitute  their  decision  for  that 
of  the  city  council  [2]  We  are  here  concerned  only  with 
the  jurisdiction  of  the  police  court,  whose  authority  is  chal- 
lenged on  the  ground  that  the  facts  charged  in  the  com- 
plaint against  petitioner  did  not,  at  the  time  of  their  oc- 
currence, constitute  a  public  offense.  [3]  While  it  has 
been  held  that  the  mere  declaration  of  the  council  that  the 
ordinance  is  passed  for  the  immediate  preservation  of  the 
public  health,  peace,  and  safety  is  neither  conclusive  nor 
yet  sufficient,  it  was  further  pointed  out  that  *'the  nature 
of  the  ordinance  itself  will,  in  most  instances,  be  determina^ 
tive,  and  where  a  sudden  emergency  has  arisen,  a  statement 
of  the  nature  of  the  urgency  finds  proper  place  to  support 
the  declaration."  {In  re  Hoffman,  155  Cal.  114,  [132  Am. 
St.  Rep.  75,  99  Pac.  517].) 

[4]  It  may  be  conceded  that,  ordinarily,  whwi  an  or- 
dinance which  has  been  suspended  by  a  referendum  has  been 
repealed  by  the  council,  the  council  cannot  enact  another 
ordinance  in  all  essential  features  like  the  repealed  ordi- 
nance; although,  even  then,  if  there  is  an  emergency  involv- 
ing the  immediate  safety  of  the  public  welfare,  and  the  coun- 
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cil  has  inadvertently  failed  to  declare  such  emergency  in  pass- 
ing the  ordinance,  it  may  be  that  this  oversight  can  be  remedied 
forthwith  by  repeal  and  re-enactment  in  proper  form,  not- 
withstanding the  filing  of  a  referendum  petition.  The  coun- 
cil may,  however,  deal  further  with  the  subject  matter  of 
the  suspended  ordinance,  by  enacting  an  ordinance  essen- 
tially different  from  the  ordinance  protested  against,  avoid- 
ing, perhaps,  the  objections  made  to  the  first  ordinance.  If 
this  be  done,  not  in  bad  faith,  and  not  with  intent  to  evade 
the  effect  of  the  referendum  petition,  the  second  ordinance 
should  not  be  held  invalid  for  this  cause.  (Note,  L.  B.  A. 
1917B,  p.  26 ;  citing  Re  Megnella,  133  Minn.  98,  [157  N.  W. 
991].)  We  have  compared  the  two  ordinances,  Nos.  39551 
and  39385,  which  are  set  out  as  exhibits  annexed  to  the  peti- 
tion herein.  Without  making  the  comparative  quotations, 
which  would  unduly  extend  this  opinion,  we  are  content  to  say 
that  the  two  ordinances  differ  from  each  other,  not  merely 
in  phraseology,  but  in  substance  relating  to  items  of  import- 
ance. Therefore,  the  assertion  of  petitioner  that  the  last 
ordinance  was,  in  all  essential  features  and  provisions, 
similar  to  the  former,  and  that  the  last  ordinance  was  en- 
acted in  bad  faith  and  with  intent  to  evade  the  effect  of 
the  referendum  petition,  is  not  sustained  by  the  record. 

[5]  We  think  that  the  terms  of  the  ordinance  do  not 
create  any  unlawful  discrimination  between  persons  who 
have,  and  others  who  have  not,  written  consent  of  the  owners 
of  depots  and  depot  grounds,  to  maintain  booths,  or  keep  ve- 
hicles standing  upon  such  depot  property.  In  the  case 
of  In  re  Barmore,  174  Cal.  286,  [163  Pac.  50],  the  supreme 
court  upheld  the  validity  of  an  ordinance  of  the  city  of 
Los  Angeles  which  wholly  prohibited  soliciting  of  patronage 
for  transportation  of  passengers  or  goods  in  certain  pub- 
lic places,  including  railroad  stations.  Having  the  power 
to  prohibit,  the  city  has  equally  power  to  regulate  and  re- 
strict the  conduct  of  such  business  when  permitted.  In  so 
regulating  tra£5c  on  such  premises,  it  is  only  necessary 
that  the  prescribed  rules  and  restrictions  be  reasonably 
adapted  to  promote  the  welfare  of  the  traveling  public 
Now,  it  is  common  experience,  and  nothing  is  suggested  to 
the  contrary,  that  the  convenience  of  passengers  arriving 
at  transportation  stations  is  promoted,  and  their  business 
facilitated,  by  having  a  single  agency  at  hand  to  which  they 


Jan.  1920.]  Hiestand  v.  West.  441 


can  apply  for  service;  whereas,  competitive  solicitation  of 
such  business  has  been  found  to  be  a  cause  of  much  dis- 
order and  inconvenience.  In  psussing  the  ordinance,  the 
provisions  of  which  are  attacked  by  petitioner  in  this  pro- 
ceeding, the  city  council  made  a  regulation  which  seems  to 
be  reasonable  and  well  adapted  to  the  end  in  view.  A  per- 
son engaged  in  the  business  of  carrying  passengers  and  bag- 
gage from  public  transportation  depots  has  not,  in  that  capa- 
city and  in  the  absence  of  any  contract  right,  a  vested 
right  to  solicit  business  on  such  depot  premises.  This 
being  so,  the  prohibition  of  such  solicitation  without  writ- 
ten consent  of  the  owner  of  the  premises,  while  there  is  no 
prohibition  to  those  who  have  such  consent,  is  not  an  arbi- 
trary and  unlawful  discrimination.  The  advantage  given 
to  the  favored  person  (if  any  such  there  be)  is  only  inci- 
dental to  the  regulation,  which  is  enacted  for  the  conveni- 
ence and  safety  of  travelers,  and  not  for  the  purpose  of 
discriminating  between  persons  equally  entitled  to  transact 
such  business  on  premises  devoted  to  public  transportation 
business. 

The  writ  is  discharged,  and  the  said  George  U.  Stratham 
is  remanded  to  custody. 

ShaWy  J.,  and  James,  J.,  concurred. 


[Cir.  No.  825(X    Seeond  Appellate  District,  Diyision  One. — Jannarj  18, 

1920.1 

McCLBLLAN  B.  HIESTAND  et  al.,  Petitioners,  v.  Z.  B. 
WEST,  Judge  of  the  Superior  Court  of  Orange 
County,  Respondent. 

[1]  Bill  or  Kzcsptions — Ck)NTE8T  of  Amendments — Failubb  to  Pre- 
sent FOB  Settlement  Within  Time — Bight  to  Settlement  Lost. 
Where  appellants  do  not  consent  to  proposed  amendments  to  their 
proposed  bill  of  exceptions  and  fail  to  present  the  proposed  bill 
and  amendments  within  the  ten  da78  prescribed  hy  section  650  of 
the  Code  of  Civil  Procedure,  thej  are  not  entitled  to  have  the  bill 
of  exceptions  settled,  notwithstanding  they  thereafter  accept  and 
eonsent  to  the  proposed   ameuJuieuts. 


/ 


442  HiESTAND  V.  West.  [45  Cal.  App. 

PROCEEDING  in  Mandamus  to  compel  the  settlement 
of  a  bill  of  exceptions.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  J.  O'Brien  for  Petitioners. 

Eden  &  Eoepsel  for  Respondent. 

CONREY,  P.  J. — ^Application  for  writ  of  mandate  to 
compel  respondent  judge  to  settle  and  certify  a  bUl  of  ex- 
ceptions. 

The  procedure  authorized  for  the  purpose  of  obtaining 
a  bill  of  exceptions  is  prescribed  by  section  650  of  the 
Code  of  Civil  Procedure.  It  is  provided  that  within  ten 
days  after  a  proposed  bill  has  been  by  one  party  served 
upon  the  adverse  party,  the  latter  may,  within  ten  days, 
propose  amendments  and  serve  the  same,  or  a  copy  thereof, 
upon  the  other  party.  *'The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter  be  presented  by  the  party 
seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 
or  heard  the  case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  court  for  the 
judge.  .  .  .  When  received  from  the  clerk,  the  judge  must 
designate  the  time  at  which  he  will  settle  the  bill,  and  the 
clerk  must  immediately  notify  the  parties  of  such  designation. 
...  If  no  amendments  are  served,  or  if  served  are  allowed, 
the  proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge,  •  .  •  f or  settlement  without  notice  to  the 
adverse  party." 

[1]  In  a  certain  action  of  Snearly  et  al.  against  these 
petitioners,  judgment  was  entered  in  favor  of  the  plaintiffs. 
Thereafter  the  defendants  presented  their  motion  for  a  new 
trial,  which  motion  was  denied  on  the  eleventh  day  of  July, 
1919.  On  the  twenty-first  day  of  July,  1919,  defendants' 
attorney  served  upon  plaintiffs'  attorneys  a  copy  of  a  pro- 
posed bill  of  exceptions.  On  the  thirtieth  day  of  July, 
1919,  plaintiffs'  attorneys  duly  served  upon  defendants' 
attorney  their  proposed  amendments  to  said  proposed  bill 
of  exceptions.  Defendants'  attorney  did  not,  within  ten 
days  thereafter,  present  the  proposed  bill  and  amendments 
to  the  judge  or  deliver  the  same  to  the  clerk  for  the  judge. 
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It  is  true  that  he  did,  on  the  twenty-first  day  of  July,  deliver 
his  proposed  bill  of  exceptions  to  the  county  clerk  at  his 
oflSce,  and  requested  the  clerk  to  give  it  to  the  judge,  but 
he  never  at  any  time  left  the  proposed  amendments  with 
the  clerk  and  he  did  not  present  them  to  the  judge  except 
as  hereinafter  stated.  On  the  fourth  day  of  September, 
1919,  defendants'  attorney  gave  notice  to  plaintiffs'  attor- 
neys that  the  proposed  bill  and  amendments  would  be  pre- 
sented to  the  judge  on  the  twelfth  day  of  September,  1919, 
at  1:30  o'clock  P.  M.  At  that  time  defendants'  attorney 
presented  to  the  judge  the  said  proposed  amendments  and 
the  judge  then  and  there  had  with  him  the  said  proposed 
bill  which  theretofore  had  been  filed  with  the  clerk.  At 
that  time  the  plaintiffs'  attorneys  objected  to  the  settlement 
of  the  bill  for  the  reason  that  the  defendants  did  not, 
within  ten  days  after  the  service  on  them  of  said  proposed 
amendments,  present  the  bill  with  the  proposed  amendments 
as  required  by  law. 

The  facts  above  stated  clearly  show  that  the  proposed 
bill  and  amendments,  if  the  amendments  were  not  adopted, 
were  not  presented  within  the  time  limited  by  the  code, 
and  those  facts  are  sufficient  to  justify  the  judge  in  his 
refusal  to  settle  the  bill  if  the  amendments  were  contested. 
Certain  additional  facts  appear,  however,  which  affect  the 
right  of  petitioners  to  have  the  bill  settled  and  certified.  In 
considering  these  facts  it  is  to  be  understood  that  petitioners 
expressly  disclaim  that  they  have  sought  to  be  relieved  from 
default  under  the  provisions  of  section  473  of  the  Code  of 
Civil  Procedure,  but  they  rely  directly  upon  their  claimed 
right  and  contend  that  they  were  not  in  default.  Some  of 
the  facts  are  in  dispute.  The  evidence  is  in  the  form  of 
affidavits,  including  the  verified  petition  and  the  verified 
answer.  It  is  stipulated  that  we  may  determine  the  facts 
from  these  sworn  statements.  The  additional  facts,  as  we 
find  them  to  exist,  are  as  follows:  On  the  eighth  day  of 
August,  1919,  which  was  within  ten  days  after  service  of  the 
proposed  amendments,  Mr.  O'Brien,  defendants'  attorney, 
and  Mr.  Eden,  one  of  plaintiffs'  attorneys,  orally  agreed 
that  they  would  go  to  the  judge  to  have  the  bill  settled. 
They  found  the  judge  presiding  in  the  court,  and  Mr.  Eden 
departed  without  waiting  until  they  could  be  heard.  After 
the  departure  of  Mr.  Eden,  defendants*  attorney  stated  to 
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the  judge  ''that  as  to  all  but  one  or  two  of  the  proposed 
amendments,  they  were  undoubtedly  all  right,  and  that  he 
had  no  notes  to  show  whether  the  one  or  two  about  which 
he  was  in  doubt  should  be  incorporated  in  the  bill  of  ex- 
ceptions, but  that  if  the  notes  of  the  said  trial  judge,  or 
those  of  the  plaintifb'  attorneys,  showed  that  the  testimony 
was  given,  he  could  settle  the  bill  in  accordance  with  plain- 
tiffs' proposed  amendments/'  Thereafter  defendants'  at- 
torney, having  received  from  the  judge  a  letter  calling  atten- 
tion to  the  provisions  of  section  650  of  the  Code  of  Civil 
Procedure,  gave  the  notice  to  which  we  have  referred,  that 
the  proposed  bill  and  amendments  would  be  presented  on 
the  twelfth  day  of  September.  The  petition  herein  further 
alleges,  and  the  affidavit  of  Mr.  O'Brien  states  that  at  said 
hearing  of  September  12,  1919,  and  upon  the  presentation 
of  Mr.  Eden's  objections  to  the  settlement  of  the  bill,  de- 
fendants' attorney  'Hhen  orally  accepted  each  and  all  and 
every  of  plaintiffs'  proposed  amendments."  This  state- 
ment is  denied  by  Judge  West,  who  says  that  the  sole  ques- 
tion discussed  related  to  the  right  claimed  by  Mr.  O'Brien 
to  have  the  bill  settled,  and  Mr.  Eden's  objections  thereto. 
The  judge  then  took  the  proceeding  under  submission  and 
requested  the  respective  attorneys  to  present  authorities 
bearing  on  the  objections  made.  On  the  fifteenth  day  of 
September  defendants'  attorney  mailed  to  the  clerk  his 
points  and  authorities  and  a  written  acceptance  and  allow- 
ance of  each  and  all  of  the  proposed  amendments.  The 
latter  was  filed  by  the  clerk  on  the  sixteenth  day  of  Sep- 
tember. On  the  sixteenth  day  of  September  the  court  en- 
tered an  order  declining  to  settle  the  bill.  At  the  time  when 
this  order  was  made,  and  until  the  fifteenth  day  of  October, 
when  petitioners  again  demanded  that  he  settle  the  bill, 
Judge  West  did  not  know  that  said  written  acceptance  of 
the  amendments  had  been  received  or  filed.  Upon  the  con- 
flicting evidence  above  noted,  we  find  that  the  alleged  oral 
acceptance  of  the  amendments  on  September  12th  was  not 
proved.  Giving  equal  credit  to  the  good  faith  of  the  wit- 
nesses, we  think  that  the  statement  of  Judge  West  is  more 
consistent  than  is  the  opposing  statement,  with  the  conduct 
of  Mr.  O'Brien  down  to  that  time.  By  the  statement  made 
to  the  judge  by  Mr.  O'Brien  on  August  8th,  to  which  we 
have  referred,  it  was  necessarily  implied  that  at  that  time 
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he  was  opposing  the  allowance  of  some  of  the  proposed 
amendments.  His  presentation  of  the  bill  and  amendments 
on  September  12th  was  made  upon  notice  to  the  other  party, 
presumably  for  the  purpose  of  giving  them  an  opportunity 
to  defend  their  amendmenta  Since  then,  as  we  find  the 
fact  to  be,  the  defendants  did  not  adopt  the  amendments 
and  bring  such  adoption  to  the  attention  of  the  judge  until 
after  the  matter  had  been  submitted  and  the  court  had  made 
Its  order  declining  to  settle  the  bill,  it  was  then,  too  late 
for  them  to  face  about  and  adopt  the  amendments. 

We  have  given  due  consideration  to  the  cases  cited,  in- 
cluding Pendergrass  v.  Cross,  73  Cal.  475,  [15  Pac.  63], 
and  Oay  v.  Torrance,  143  Cal.  14,  [76  Pac.  717].  In  Pen- 
dergrass  v.  Cross  the  party  proposing  the  statement,  hav- 
ing adopted  the  amendments,  presented  the  statement  and 
amendments  for  settlement,  after  the  expiration  of  ten  days 
from  the  time  of  service  of  the  amendments,  without  having 
indicated,  at  any  time,  any  opposition  to  the  amendments. 
The  court,  therefore,  assumed  that  the  amendments  were 
adopted  without  contest,  and  held  that  the  statement  and 
amendments  were  presented  within  a  reasonable  time,  and 
that  the  ten-day  limit  did  not  apply  to  the  case.  In  Oay 
V.  Torrwnce,  the  time  for  presentation  of  the  bill  and 
amendments,  if  contested,  would  have  expired  on  the  twenty- 
ninth  day  of  February,  1904.  At  that  time,  and  for  some 
days  thereafter,  counsel  for  the  parties  plaintiff  and  de- 
fendant were  engaged  in  conference  on  the  amendments,  for 
the  purpose  of  endeavoring  to  agree  upon  them  without  a 
contest  before  the  court.  On  the  seventh  day  of  March  the 
attorney  for  the  party  proposing  the  bill  of  exceptions  de- 
livered the  bill  and  amendments  to  the  clerk  for  the  judge, 
with  a  statement  attached  thereto,  adopting  all  of  the  pro- 
posed amendments.  The  supreme  court  held,  in  substance, 
that  *'the  plaintiff  allowed  all  the  amendments  substan- 
tially in  conformity  with  the  intention  of  the  statute,"  and 
that  the  bill  and  amendments  were  presented  within  a  rea- 
sonable time,  which,  under  the  circumstances,  was  within 
due  time.  The  case  at  bar,  upon  the  facts  here  appearing, 
differs  essentially  from  the  cases  above  mentioned,  in  that 
here  the  parties  proposing  the  bill  were  opposing  the  allow- 
ance of  the  amendments  at  and  for  some  time  after  the 
expiration  of  the  ten  days  allowed  for  presentation  of  a 
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contested  bill  for  settlement,  and  were  so  insisting  upon 
their  opposition,  without  any  understanding,  like  that  in 
Oay  V.  Torrance,  where,  as  the  court  found,  there  was  a 
pending  negotiation  for  settlement  and  a  tacit  understand- 
ing between  counsel  that  the  amendments  ''would  be  al- 
lowed, except  in  so  far  as  the  defendant  might  consent  to 
withdraw  or  modify  them." 

The  alternative  writ  is  discharged  and  the  application  for 
peremptory  writ  is  denied. 

Shaw,  J.,  and  James,  J.,  ooncorred. 
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JOHN   LOPIZIGH   et   al.,   Appellants,   y.   CHABLES   B. 

SALTER  et  al.,  Respondents. 

[1]  LANDIiOBD  AND  TENANT — ASSESSMENT  OF  LSASX — ^ENTBT  INTO  POS- 
SESSION AND  Payment  of  Rent — FAniUUB  of  Assionxi  to  Sign 
Immaterial. — An  assignment  of  leaae  whieh  redtes  that  the 
assignee  "hereby  accepts  said  assignment  and  hereby  obligates 
itself  upon  said  lease"  from  and  after  a  given  date,  signed  hy  the 
lessee  and  under  which  the  assignee^  without  signing,  enters  into 
possession  of  the  demised  premises  and  pays  the  rent  in  accordance 
with  the  terms  thereof,  has  the  same  binding  foroe  and  effect  as 
though  the  assignee  had  signed  the  same. 

[2]  Id. — Agreement  or  Assignee  to  Pat  Bbnt— -Lubujtt  to  Lani>- 
LOBD— Effect  of  Subsequent  Assignment. — Where  the  assignee 
of  a  lease  expressly  covenants  to  pay  the  rent  reserved  in  the  lease, 
its  obligation  as  to  the  landlord  is  identical  with  that  of  the  origi- 
nal lessee,  and  it  cannot  relieve  itself  of  that  liabilitj  fay  merely 
assigning  the  lease  to  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.    Charles    Wellborn,    Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

2.  Liability  for  rent  as  affected  by  assignment  or  sableaae  by  tenant, 
note,  Ann.  CaSi  1916E,  788,  832,  837,  842,  844. 

Liability  of  assignee  of  lease  for  rent,  note,  52  Lb  &  A.  (N.  &) 
(78. 
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Robert  A.   Todd   for   Appellants. 

Edw.  P.  Wehrle  and  Victor  T.  Watkins  for  Respondents. 

SHAW,  J. — ^Action  brought  to  recover  certain  install- 
ments of  rent  alleged  to  be  due  plaintiffs  from  defendants 
under  the  terms  of  a  lease  and  an  assignment  thereof,  both 
made  in  writing. 

The  court  found,  in  substance,  that  on  April  4,  1912, 
R.  H.  Howell  and  C.  T.  Crowell,  by  written  lease,  let  and 
demised  to  Charles  E.  Salter  the  premises  therein  described 
for  a  term  of  five  years,  at  a  monthly  rental  of  $225,  and 
that  the  rent  for  the  months  of  September,  October,  and 
November,  1915,  remained  due  and  unpaid;  that  on  Feb- 
ruary 4,  1913,  plaintiffs  succeeded  to  all  right,  title,  and 
interest  of  the  lessors  in  and  to  said  lease;  that  under 
the  terms  of  the  lease  the  lessee  named  therein  entered  into 
possession  of  the  demised  premises  and  continued  to  occupy 
the  same  and  pay  the  rent  until  about  November  1,  1913,  at 
which  time  he,  with  the  written  consent  of  plaintiffs,  as 
required  by  the  terms  of  the  lease,  transferred  the  same  to 
defendant  Maier  Brewing  Company  by  an  instrument  in 
writing,  as  follows:  ''For  a  valuable  consideration,  the  un- 
dersigned lessee  named  in  the  foregoing  lease,  does  hereby 
sell,  assign  and  transfer  the  same  to  Maier  Brewing  Com- 
pany, a  corporation,  and  the  said  Maier  Brewing  Company 
hereby  accepts  said  assignment,  and  hereby  obligates  itself 
upon  said  lease  from  and  after  November  1st,  1913,"  which 
said  instrument  was  duly  subscribed  by  Salter  and,  with 
the  lease,  delivered  to  Maier  Brewing  Company,  as  assignee 
named  therein,  which,  without  causing  its  name  to  be  sub- 
scribed thereto,  accepted  the  same  and  thereupon  entered 
into  the  possession  and  occupation  of  the  premises  and  con- 
tinued in  possession  and  occupation  thereof  under  said  as- 
signment until  the  thirty-first  day  of  August,  1915,  at  which 
time,  it  having  paid  to  plaintiffs  all  rent  accruing  to  and  in- 
cluding said  date,  sold,  assigned,  and  transferred  all  its 
right,  title,  and  interest  in  the  lease  to  Ed  Schultz,  to  whom 
it  surrendered  possession  of  the  premises,  and  at  the  same 
time  notified  plaintiffs  that  the  said  Maier  Brewing  Com- 
pany disclaimed  all  liability  for  the  payment  of  any  further 
rental  under  the  terms  of  said  lease  which  had  been  so  trans- 
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f erred  to  it,  and  thereupon  vacated  the  premises.  As  con- 
clusions of  law,  based  upon  these  findings,  the  court  found 
that  the  plaintiffs  were  not  entitled  to  recover  anything 
from  the  Maier  Brewing  Company,  in  favor  of  which  judg- 
ment followed,  and  from  which  plaintiffs  prosecute  this 
appeal. 

[1]  Upon  the  facts  found,  the  validity  of  the  assignment 
is  unaffected  by  the  failure  of  the  Maier  Brewing  Company 
to  cause  its  name  to  be  affixed  thereto.  By  the  express 
terms  of  the  instrument  transferring  the  lease,  acceptance 
of  which  was  manifested  by  defendant's  act  in  entering  into 
possession  of  the  premises  and  for  a  year  and  a  half  com- 
plying with  its  covenants,  it  obligated  itself  to  pay  the  rent, 
commencing  with  November  1,  1913,  to  the  end  of  the 
term.  This  covenant  on  the  part  of  def^idant  constituted 
the  consideration  not  only  for  the  assignment  made,  but 
for  the  consent  thereto  given  by  the  lessors.  It  could  not, 
in  thus  accepting  the  lease,  appropriate  to  itself  the  bene- 
fits thereof  and  repudiate  the  burden  attached  to  the  trans- 
fer. In  the  ease  of  a  lease  signed  by  the  lessor  under  which, 
without  signing,  the  lessee  enters  into  possession  of  the 
demised  premises  and  pays  the  rent  in  accordance  with  the 
terms  thereof,  it  is  of  the  same  binding  force  and  effect  as 
though  the  lessee  had  signed  the  same.  {Castro  v.  Oaffey, 
96  Cal.  421,  [31  Pac.  363].)  And  in  Dodd  v.  Pasch,  5 
Cal.  App.  686,  [91  Pac.  166],  it  is  said:  ''In  the  case 
at  bar,  defendants,  by  paying  the  rent  and  entering  into  pos- 
session of  the  premises,  accepted  the  lease.  It  was  not 
necessary  for  the  lessee  to  sign  the  lease.''  To  the  same 
effect  is  Doxey's  Estate  v.  Service  et  al.,  30  Ind.  App.  174, 
[65  N.  E.  757] ,  and  State  Board  v.  Carpenter,  16  Colo. 
App.  436,  [66  Pac.  165].  That,  by  reason  of  the  defend- 
ant's acts,  so  found  by  the  court,  the  assignment  must  be 
deemed  of  the  same  binding  force  upon  defendant  as 
though  it  had  signed  the  instrument,  to  our  minds,  admits 
of  no  doubt;  indeed,  such  contention  on  the  part  of  appel- 
lants is  not  made  the  subject  of  serious  controveny  by  re- 
spondent. 

[2]  The  ground  upon  which  respondent  insists  on  an 
affirmance  of  the  judgment  is  that,  as  such  assignee  of  the 
lease,  defendant's  liability  was,  as  to  the  landlord,  limited 
to  the  time  during  which  it  occupied  the  premises  as  tenant. 
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and  terminated  with  its  reassignment  of  the  lease  and  aban- 
donment of  possession.  As  said  by  this  court  in  Chase  v. 
Oehlke  ei  al.,  43  Cal.  App.  435,  [185  Pac.  425] :  "This  is  true 
where  the  tenant  holds  under  a  mere  naked  assignment 
of  the  lease,  since  the  sole  basis  of  his  obligation  is  what 
is  termed  the  privity  of  estate."  (Civ.  Code,  sec.  822; 
Samuels  v.  Ottinger,  169  Cal.  209,  [Ann,  Cas.  1916E,  830, 
146  Pac.  638].)  But  in  that  case,  in  discussing  a  question 
identical  with  the  one  here  presented,  we  said:  ''Where, 
however,  as  in  the  instant  case,  the  assignees  by  express 
terms  in  writing  covenant  and  agree  to  pay  the  rent  reserved 
in  the  lease,  it  presents  two  sets  of  obligations  and  rights: 
one  comprising  those  due  to  the  relation  of  landlord  and 
tenant  based  upon  privity  of  estate,  and  the  other  due  to 
privity  of  contract  by  the  terms  of  which  the  obligation  of 
assignees  of  the  lease  is  to  be  measured."  (Samuels  v. 
Ottinger,  supra;  Tiffany  on  Landlord  and  Tenant,  sec.  181 ; 
18  Am.  &  Eng.  Ency.  of  Law,  675;  Springer  v.  De  Wolf, 
194  IlL  218,  [88  Am.  St.  Rep.  155,  56  L.  R.  A.  465,  62 
N.  E.  542].)  Quoting  further  from  the  same  case  language 
which  is  pertinent  here:  ''The  contract  was  for  the  benefit 
of  the  lessor  and,  regardless  of  whether  or  not  he  was  a 
party  to  the  transfer,  he  was  entitled  to  maintain  an  action 
thereon."  (Tiffany  on  Landlord  and  Tenant,  sec.  158; 
Civ.  Code,  sec.  1559;  Williams  v.  Naftzger,  103  Cal.  440, 
[37  Pac.  411] ;  Hopkins  v.  Warner,  109  Cal.  133,  [41  Pac. 
868].)  The  transfer  of  the  lease  and  the  landlord's  consent 
thereto  was  the  consideration  for  defendant's  assumption 
of  the  obligation  to  pay  the  rent  for  the  balance  of  the  term, 
and  its  obligation  as  to  the  landlord  is  identical  with  that 
of  the  original  lessee.  This  being  true,  it  follows  that  de- 
fendant's act  in  assigning  the  lease  to  another  could  not 
terminate  the  contract  or  relieve  it  from  the  liability 
thereby  assumed.  (Wilson  v.  Lunt,  11  Colo.  App.  56,  [52 
Pac.  296];  Consumers  Ice  Co.,  v.  Bixler,  84  Md.  437, 
[35  All.  1086] ;  Dickinson  Co.  v.  FUterling,  72  Minn.  483, 
[75  N.  W.  731].)  Upon  default  being  made  in  the  payment 
of  the  rent,  plaintiffs  were  entitled  to  stand  upon  the  terms 
of  the  lease  and  the  contract  made  between  the  lessee  and 
his  assignee  for  the  lessor's  benefit,  and  sue  both  parties  to 
recover  the  rent  which  they  had  agreed  to  pay,  in  the 
same  manner  and  to  the  same  extent  as  though  both  parties 
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were  the  original  obligors  under  the  terms  of  the  lease. 
The  error  of  counsel  for  respondent  is  due  to  the  fact  that 
he  assumes  the  action  to  be  based  upon  privity  of  estate 
alone,  arising  from  the  relation  of  landlord  and  tenant, 
rather  than  upon  express  covenants. 

In  support  of  the  affirmance  of  the  judgment,  respondent 
cites  the  cases  of  Bonetti  v.  Treat,  91  Cal.  223,  [14  L.  R.  A. 
151,  27  Pac.  612],  and  Baker  v.  Maier  &  Zobolein  Brewery, 
140  Cal.  530,  [74  Pac.  22].  In  the  first  of  these  cases, 
one  Porter,  as  assignee  of  a  lease,  was  sued  and  a  judgment 
against  him  affirmed,  upon  the  ground  that  he  was  in  pos- 
session of  the  premises  and  hence,  by  privity  of  estate, 
liable  for  the  rent.  Assuming  that  language  is  used  in  the 
opinion  which  might  be  construed  in  support  of  respond- 
ent's contentions,  it  was  not  necessary  to  the  decision. 
The  facts  in  the  second  case  are  entirely  different  from 
those  in  the  instant  case  and  nothing  therein  is  helpful 
in  the  determination  of  the  question  involved. 

Prom  the  foregoing  it  follows  that  the  judgment  as  to  the 
Maier  Brewing  Company  should  be  and  is  reversed,  and  the 
trial  court  is  directed  to  enter  judgment  upon  the  findings 
against  said  defendant  as  prayed  for  in  the  complaint. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  11,  1920. 

All  the  Justices  concurred. 
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[CSt.  No.  8217.    First  Appellate  District,  Diyision  One. — Janaary  12, 

1920.] 

L.  P.  GROVER,  Appellant,  v.  THE  WESTERN  UNION 
TELEGRAPH  COMPANY  (a  Corporation),  Respond- 
ent. 

[1]  Sales — Written  Offer  to  Purchase — ^Deposit  of  Agceptance  in 
Mail  —  Contract  C^nsuicmated. — A  written  contract  of  purchase 
binding  in  all  respects  upon  the  parties  thereto  is  consummated 
when  a  written  offer  to  purchase  on  certain  specified  terms,  for- 
warded through  the  mail,  is  receiyed  by  the  seller  and  he  deposits 
his  written  acceptance  of  such  offer  in  the  mail. 

[2]  Id. — Delay  in  Delivering  Telegram  —  Receipt  Before  Witht 
DRAWAL  of  Offer — Delay  not  Cause  of  Damage. — Where  the  ac- 
ceptance of  such  offer  to  purchase  was  communicated  to  the  offerer 
by  telegram  as  well  as  by  letter  forwarded  through  the  mail  and, 
notwithstanding  both  communications  were  delayed  in  reaching  the 
offerer,  the  latter  did  not  attempt  to  withdraw  his  offer  to  pur- 
chase until  after  their  receipt,  the  seller  was  not  damaged  by  the 
delay  in  the  delivery  of  the  telegram,  though  the  offerer  would 
have  completed  the  purchase  of  the  property  had  he  received  the 
telegram  upon  the  day  on  which  it  was  sent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Frandsco.  George  A.  Sturtevant, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fabian  D.  Brown,  Elmer  E.  Robinson  and  Robinson  & 
Brown  for  Appellant 

Beverly  L.  Hodghead  and  Francis  R.  Stark  for  Respond- 
ent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
the  defendant's  favor  in  an  action  on  the  part  of  the  plain- 
tiff to  recover  damages  arising  by  reason  of  a  delayed 
telegram.  The  case  was  presented  at  the  trial  and  on  ap- 
peal upon  an  agreed  statement  of  facts,  which  may  be  briefly 
summarized  as  follows:  During  the  month  of  September, 
1915,  the  plaintiff  and  one  Bergthold  were  the  owners  of  a 
business    at    Fort    Bragg,    Mendocino    County,    California, 
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known  as  "Fort  Bragg  Chronicle,"  and  a  certain  other 
property  connected  therewith,  and  were  negotiating  a  sale 
of  said  business  and  property  to  one  M.  J.  Beaumont  for 
the  sum  of  two  thousand  six  hundred  dollars.  These  ne- 
gotiations had  progressed  to  the  extent  that  said  Beaumont 
had  written  a  letter,  dated  September  24,  1915,  addressed 
to  the  plaintiff,  offering  the  sum  of  two  thousand  six  hun- 
dred dollars  for  said  property  and  business.  This  letter 
was  written  from  San  Francisco,  California,  and  closed 
with  this  sentence:  '* Advise  me  by  return  mail  your  de- 
cision." This  letter  was  received  by  the  said  plaintiff  at 
Fort  Bragg  on  September  25,  1915,  in  the  regular  course 
of  the  mail.  On  September  26,  1915,  the  plaintiff  tele- 
phoned to  the  defendant  at  its  Fort  Bragg  office  the  follow- 
ing message  for  transmission  by  it  by  telegraph: 

'*Fort  Bragg,  California,  Sept.  26,  1915. 
*'M.  J.  Beaumont,  care  Baldwin  Hotel,  San  Francisco,  Cal. 
"Your  letter  received.    Proposition  perfectly  satisfactory. 
Letter  to  follow. 

"(Signed)     L.  F.  Grover." 

The  defendant  accepted  said  message  and  the  charges  for 
its  transmission,  which  the  plaintiff  paid  thereon,  and  un- 
dertook to  promptly  transmit  and  deliver  the  same  to  said 
Beaumont.  On  September  26,  1915,  after  sending  said  mes- 
sage, the  plaintiff  wrote  a  letter  to  said  Beaumont  at  the 
same  address  to  which  said  message  had  been  directed,  in 
which  he  confirmed  his  said  telegram  and  accepted  the  offer 
of  Beaumont.  This  letter  the  plaintiff  mailed  on  said 
twenty-sixth  day  of  September,  and  in  the  regular  course 
of  the  mail  it  should  have  reached  San  Francisco  on  the 
evening  of  September  27,  1915,  and  been  delivered  to  said 
Beaumont  at  his  address  in  said  city  on  the  morning  of  the 
28th  of  September,  1915.  It  was  not,  however,  received 
by  said  Beaumont  at  his  said  address  until  the  29th  of  Sep- 
tember, 1915.  In  the  meantime  the  telegram  had  not  been 
delivered  to  nor  received  by  said  Beaumont,  for  the  reason 
that  upon  its  transmission  from  the  defendant's  Fort  Bragg 
office  to  its  San  Francisco  office  and  its  reeeipt  at  the 
latter  on  said  twenty-sixth  day  of  September,  1915,  at  about 
10:40  o'clock  A.  M.  of  said  day,  it  was  by  a  mistake  of  the 
said   defendant's   agents   at   the   latter   place   delivered  to 
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and  at  the  Baldwin  House  at  No.  77  Sixth  Street,  San 
Francisco,  instead  of  to  and  at  the  Baldwin  Hotel,  321 
Grant  Avenue,  San  Francisco,  the  proper  place  of  its  ad- 
dress and  delivery,  and  in  consequence  of  this  error  it  was 
not  received  by  said  Beaumont  at  his  proper  address  until 
September  29,  1915,  three  days  later  than  it  should  have 
been  delivered  to  him.  Having  prior  to  said  September  29, 
1915,  received  no  response  to  his  offer  contained  in  his  letter 
of  September  24,  1915,  Beaumont  did  not  carry  out  his  offer 
contained  in  said  letter,  although  at  the  time  of  his  receipt 
of  the  plaintiff's  letter  and  telegram  on  September  29, 
1915,  he  still  had  the  means  to  do  so,  but  on  September 
30,  1915,  invested  his  money  elsewhere.  In  consequence  of 
the  failure  of  Beaumont  to  consummate  his  said  offer  the 
plaintiff  and  said  Bergthold  were  obliged  to  sell,  and  did 
sell,  their  property  and  business  at  Fort  Bragg  for  the  sum 
of  $1,750,  thereby  incurring  a  loss  of  $850,  for  which  they 
seek  to  hold  the  defendant  responsible  because  of  its  delay 
in  the  delivery  of  said  telegram. 

The  defendant  in  its  answer,  after  denying  the  averments 
of  the  plaintiff's  complaint  which  purported  to  fix  upon  it 
the  liability  for  the  plaintiff's  alleged  loss,  proceeded  to 
allege  as  a  further  and  separate  defense  to  said  action  that 
the  telegram  in  question,  when  presented  to  the  defendant 
for  transmission,  was  accepted  subject  to  the  terms  and 
conditions  of  a  certain  contract  in  writing  which  is  printed 
upon  its  telegraphic  blanks  upon  which  all  telegrams  are 
transcribed,  the  terms  of  which  printed  agreement  being 
such  as  are  prescribed  by  the  Railroad  Commission  of  the 
state  of  California,  which  is  invested  by  law  with  full 
power  over  the  rates,  charges,  facilities,  classification,  and 
practices  of  telegraph  companies  engaged  in  transmitting 
messages  between  points  within  the  state  of  California,  and 
that  by  the  terms  of  such  printed  agreement  the  defendant's 
liability  for  damages  arising  out  of  delays  in  the  transmis- 
sion or  delivery  of  messages  or  of  their  nondelivery  was 
limited  to  fifty  dollars,  at  which  the  message  to  be  trans- 
mitted was  valued  unless  a  greater  value  was  stated  thereon 
in  writing;  and  that  also  by  the  terms  of  such  printed  agree- 
ment the  plaintiff's  claim  for  damages  arising  out  of  any 
negligence  on  the  part  of  the  telegraph  company  must  bp 
presented  to  it  within  sixty  days  after  the  telegram   was 
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filed  for  transmission.  A  copy  of  the  rules  and  regulations 
of  said  Railroad  Commission,  and  also  of  the  terms  and  con- 
ditions of  the  printed  matter  placed  upon  all  telegraphic 
blanks  by  the  defendant,  is  appended  to  the  agreed  state- 
ment of  facts,  and  it  is  therein  stipulated  that  the  plain- 
tiff's said  message  having  been  telephoned  in  to  the  defend- 
ant's Fort  Bragg  ofiice,  he  did  not  sign  such  message  upon 
any  such  blank  and  was  not  personally  apprised  of  the  terms 
of  the  printed  agreements  thereon,  and  it  is  also  stipulated 
that  he  did  not  present  his  claim  for  damages  within  sixty 
days  after  the  date  of  filing  such  message.  The  trial  court 
oased  its  findings  of  fact  upon  the  stipulated  facts  presented 
at  the  trial,  and  made  its  further  finding  based  thereon 
that  the  plaintiff  was  not  damaged  by  reason  of  any  negli- 
gence of  the  defendant  in  delaying  the  delivery  of  said  tele- 
gram as  alleged  in  the  plaintiff's  complaint.  It  further 
found  that  the  plaintiff's  said  telegraphic  message  was  ac- 
cepted by  the  defendant  for  transmission  subject  to  the 
conditions  contained  in  the  printed  agreements  upon  its 
telegraphic  blanks,  as  set  forth  in  the  defendant's  answer. 
Its  conclusion  of  law  was,  therefore,  that  the  plaintiff  take 
nothing  by  his  action  and  that  the  defendant  have  judgment 
in  its  favor  and  for  its  costs.  Judgment  was  so  entered 
and  from  such  judgment  the  plaintiff  prosecutes  this  appeal. 

The  only  contention  which  the  appellant  makes  or  can 
make  is  that  the  stipulated  facts  of  the  case  as  adopted  in 
the  findings  of  the  trial  court  do  not  sustain  its  further 
finding  and  conclusion  that  the  plaintiff  has  suffered  no 
damages  for  which  the  defendant  can  be  held  liable  by 
reason  of  the  delay  in  the  delivery  of  the  telegram  in  ques- 
tion. 

[1]  We  are  of  the  opinion  that  this  contention  on  the 
part  of  the  appellant  cannot  be  upheld.  The  undisputed 
facts  of  the  case  are,  as  found  by  the  trial  court,  that  Beau- 
mont on  September  24,  1915,  by  letter  addressed  to  the  plain- 
tiff, offered  to  purchase  the  business  and  property  in  ques- 
tion for  the  sum  of  two  thousand  six  hundred  dollars, 
and  that  on  September  26,  1915,  the  said  plaintiff  by  letter 
regularly  deposited  in  the  United  States  mail  accepted  said 
offer.  From  this  evidence  it  indisputably  appears  that  a 
written  contract  binding  in  all  respects  upon  said  Beaumont 
was  consummated  between  the  said  parties  when  the  letter 
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of  the  plaintiff  accepting  the  offer  of  Beaumont  was  de- 
posited in  the  mail  at  Port  Bragg  on  September  26,  1915. 
(Civ.  Code,  sees.  1582,  1583;  Bank  of  Tola  v.  Sperry  Flour 
Co.,  141  Cal.  315,  [65  L.  R.  A.  90,  74  Pac.  855].)  [2] 
It  is  true  that  Beaumont  did  not  receive  the  telegram  that 
day  presented  by  the  plaintiff  to  the  defendant  for  trans- 
mission to  him  until  some  three  days  later,  and  did  not 
receive  said  letter  of  the  plaintiff  until  September  29,  1915, 
but  the  admitted  facts  show  no  withdrawal  of  his  offer  and 
no  changed  conditions  as  to  his  ability  to  perform  the  same 
during  that  interval,  but,  on  the  contrary,  do  show  that 
upon  the  said  date  of  Beaumont's  actual  receipt  of  both 
said  telegram  and  said  letter  he  was  still  in  the  same 
financial  condition  as  when  he  made  his  offer,  and  that  it 
was  not  until  the  day  following  the  receipt  of  both  the  tele- 
gram and  the  letter  that  he  invested  his  money  elsewhere. 
This  being  so,  we  cannot  perceive  how  the  plaintiff  could 
have  been  damaged  by  the  failure  of  the  defendant  to  make 
a  prompt  delivery  of  his  telegram.  His  injury,  if  any,  was 
sustained  through  the  breach  on  the  part  of  Beaumont  of 
his  agreement  to  purchase  the  property,  which  agreement 
was  consummated,  as  we  have  seen,  by  his  written  offer 
and  its  unqualified  acceptance  on  the  plaintiff's  part  through 
his  letter  duly  deposited  in  the  mail. 

The  appellant,  however,  contends  that  this  aspect  of  the 
case  is  changed  by  the  fact  that  it  was  stipulated  that 
had  Beaumont  been  present  at  the  trial  of  the  cause  he  would 
have  testified  that  if  he  had  received  the  plaintiff's  telegram 
upon  the  day  on  which  it  was  sent  he  would  have  completed 
the  purchase  of  the  plaintiff's  property;  but  if  we  are  cor- 
rect in  our  above  conclusion,  Beaumont  was  already  bound 
by  the  terms  of  his  accepted  offer  upon  the  day  the  telegram 
and  letter  were  sent,  and  hence,  regardless  of  the  delay  in 
the  delivery  of  the  telegram,  his  statement  as  to  what  he 
would  or  would  not  have  done  had  it  reached  him  promptly 
becomes  immaterial,  since  it  only  gives  his  reason,  and  that 
not  a  valid  one,  for  the  breach  of  his  own  consummated 
agreement,  but  gives  the  plaintiff  no  right  of  recovery 
against  defendant  because  of  such  breach. 

The  appellant  in  this  same  connection  makes  the  further 
contention  that  his  letter  to  Beaumont  cannot  be  held  to 
have  created  a  binding  contract  with  the  latter  because  of 
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the  fact  that  the  plaintiff  was  only  the  owner  of  a  part 
interest  in  the  property  and  business  to  be  sold,  the  out- 
standing interest  being  owned  by  one  Bergthold,  who  did 
not  sign  the  letter,  but  the  infirmity  of  this  position  is  two- 
*  fold,  the  first  being  that  if  the  letter  would  not  have  bound 
Beaumont  neither  would  the  plaintiff's  telegram  have  done 
so,  and,  hence,  delay  in  its  delivery  did  not  cause  plaintiff 
to  lose  his  sale;  and  the  second  being  that  as  far  as  the 
plaintiff  is  concerned,  Beaumont's  letter  to  him  and  his 
reply  by  letter  constituted  as  to  these  two  a  binding  con- 
tract, and  if  the  plaintiff  would  have  been  unable  later  to 
fulfill  his  part  of  such  contract  for  the  reason  that  his  co- 
owner's  consent  could  not  be  obtained  to  the  transfer,  that 
would  be  the  plaintiff's  own  default,  which  could  by  no 
process  of  reasoning  be  chargeable  to  the  defendant.  From 
any  point  of  view,  therefore,  we  conclude  that  the  trial 
court  was  correct  in  its  finding  that  the  plaintiff  had  sus- 
tained no  damage  through  any  delay  on  the  part  of  the 
defendant  in  the  delivery  of  the  telegram  in  question. 

Having  arrived  at  this  conclusion  with  reference  to  the 
main  feature  of  this  case,  we  do  not  deem  it  necessary  to 
consider  or  decide  the  points  presented  by  the  respondent's 
defenses  based  upon  the  printed  matter  on  its  messages  by 
which  it  claims  the  plaintiff  was  bound.  These  present 
questions  difficult  of  decision,  and  which  we  do  not  regard 
as  essential  to  the  determination  of  the  instant  case  in  the 
light  of  our  conclusion  that  upon  the  stipulated  facts  the 
plaintiff  had  no  cause  of  action. 

Judgment  affirmed. 

Knight,  J.,  pro  tern.,  and  Waste,  P.  J.,  concurred. 
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[€&▼.  No.  3215.    First  Appellate  District,  DiTision  One.— Jannaij  12, 

1920.] 

THE  PEOPLE,  Respondent,  v.  MBS.  J.  A.  PETERSON 

et  al..  Appellants. 

[1]  Rkdlioht  Abatembnt  Act — AonoN  to  Abate  Nuisance — ^Knowit 
BDOS  BT  OwKBBS — Plkabino. — ^In  an  aetion  against  the  lessee  and 
the  owners  of  a  building  charging  the  lessee  with  committing  a 
nuisance  in  said  building  in  violation  of  the  provisions  of  the  "Bed- 
light  Abatement  Act,"  it  is  suf&cient  to  allege  that  the  owners 
"had  the  means  of  knowing  and  should  have  known,  and  by  the 
use  of  reasonable  and  ordinary  care  could  have  known,"  that  the 
building  is  and  was  "used  for  the  purpose  of  lewdness,  assignation 
and  prostitution,"  without  alleging  that  such  owners,  either  directly 
or  indirectly,  permitted  or  maintained  the  nuisance  eomplained  of. 

£2]  Id. — COMMISSION  or  Nuisance  bt  Lessee — Findings — Judgment. 
In  such  action,  the  court  having  found  that  the  acts  of  the  lessee 
eomplained  of  constituted  a  nuisance  and  that  the  owners  "had  the 
means  of  knowing  and  should  have  known,  and  by  the  use  of  rea- 
sonable and  ordinary  care  could  have  known,  that  acts  of  lewdness 
and  prostitution  were  occurring  in  said  building,"  was  authorized 
by  the  act  to  perpetually  enjoin  all  the  defendants  from  permitting 
the  same  to  continue,  to  order  the  building  dosed  for  one  year  and 
the  furnishings  therein  sold,  without  having  found  either  that 
the  owners  threatened,  and  unless  restrained,  would  continue  to 
maintain,  aid,  and  abet,  the  nuisance,  or  that  they  knew  the  build- 
ing was  used  in  violation  of  the  act. 

[8]  Id. — Right  to  Juby  Tbial. — An  action  under  the  Bedlight  Abate- 
ment Act,  being  an  equitable  proceeding  to  abate  a  nuisance,  the 
right  to  a  jury  trial  does  not  exist. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.     H.  T.  Dewhirst,  Judge.     AfiBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  C.  Haskell  for  Appellants. 

T.  W.  Duckworth  and  M.  0.  Hert  for  Respondent. 


8.    Bight  to  jury  trial  as  to  existence  of,  and  damages  for,  nuisance, 
note,  8  Ann.  Oas.  1043. 
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WASTE,  P.  J.— The  district  attorney  of  San  Bernardino 
County  instituted  this  action  against  Mrs.  J.  A.  Peterson, 
lessee  of  the  Monte  Vista  hotel  and  rooming-house  and  R.  F. 
Drew  and  the  Andreson  Company,  owners  of  the  building, 
charging  the  defendant,  Mrs.  Peterson,  with  committing  a 
nuisance  in  said  building  in  violation  of  the  provisions  of 
the  *'Redlight  Abatement  Act"  (Stats.  1913,  p.  20.)  The 
owners  of  the  building  appeared  separately  from  the  other 
defendants,  and  interposed  a  demurrer  to  the  complaint, 
which  was  overruled.  They  thereupon  answered,  admitting 
ownership  of  the  building,  but  substantially  denying  every 
other  allegation  of  the  complaint,  especially  in  so  far  as  the 
existence  of  any  nuisance  was  concerned.  At  the  proper 
time  Drew  and  the  Andreson  Company  demanded  that  the 
cause  be  tried  by  a  jury,  which  was  refused. 

By  the  judgment,  the  trial  court  found  that  the  acts  com- 
plained of  constituted  a  nuisance,  perpetually  enjoined  all 
the  defendants  from  permitting  the  same  to  continue,  ordered 
the  third  story  of  the  building  closed  for  one  year,  and 
the  furnishings  therein  sold,  unless  released  by  the  owners 
giving  bond  in  the  sum  of  five  thousand  dollars.  Costs 
were  awarded  to  the  plaintiff.  From  this  judgment  the 
owners  of  the  building  appeal,  seeking  a  reversal  upon  three 
grounds. 

[1]  It  is  first  contended  that  the  trial  court  committed 
an  error  of  law  in  overruling  the  demurrer,  in  that  it  no- 
where appears  in  the  complaint  that  the  owners  of  the 
rooming-house  at  any  time,  either  directly  or  indirectly, 
permitted  or  maintained  the  nuisance  complained  of.  After 
specific  allegations  describing  the  building  definitely,  and 
setting  out  the  nature  of  the  acts  committed  therein,  the 
complaint  contains  this  averment: 

**That  said  building  now  is,  and  at  all  times  herein  men- 
tioned was,  used  by  the  defendant  Mrs.  J.  A.  Peterson  and 
by  divers  persons  unknown  to  this  plaintiff  for  the  purpose 
of  lewdness,  assignation  and  prostitution,  and  that  at  all 
times  herein  mentioned  th<^  defendants  B.  F.  Drew  and  the 
Andreson  Company  had  the  means  of  knowing  and  should 
have  known,  and  by  use  of  reasonable  and  ordinary  care 
could  have  known,  and  in  fact  well  knew  that  the  said 
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building  now  is  and  at  all  times  herein  mentioned  was  used 
for  the  purpose  of  lewdness,  assignation  and  prostitution." 

Appellants  argue  that  '4t  is  not  enough  to  allege  in  the 
complaint  that  the  owner  of  leased  property  had  either 
knowledge,  or  means  of  knowledge,  of  the  nuisance  in  order 
to  hold  him  subject  to  an  injunction  under  the  'Redlight 
Abatement  Act';  it  must  be  alleged  that  he  either  permits 
or  maintains  the  nuisance."  The  allegation  avers  actual 
knowledge  on  the  part  of  appellants.  However,  the  precise 
question  raised  by  them  has  been  well  considered  by  the 
appellate  court  of  this  state.  In  People  ▼.  Barbiere,  33  Gal. 
App.  770,  [166  Pac.  812],  the  district  court  of  appeal 
of  the  third  appellate  district  in  an  elaborate  discussion 
of  the  whole  subject  matter  covered  by  the  ''Redlight 
Abatement  Act"  first  discussed  the  question.  Later  this 
court,  in  People  ▼.  Casa  Company^  35  Gal.  App.  194,  [169 
Pac.  454],  after  a  careful  re-examination  of  the  same  matter, 
said,  in  an  opinion  written  by  Mr.  Presiding  Justice  Len- 
non:  ''This  point  and  the  other  points  raised  on  this 
appeal  are  fully  discussed,  and  decided  adversely  to  appel- 
lant's contention  in  a  recent  decision  of  the  appellate  court 
of  the  third  district,  in  the  case  of  People  v.  Barbiere,  33 
Gal.  App.  770,  [166  Pac.  812],  and  we  are  satisfied  with  the 
reasoning  of,  and  the  conclusion  arrived  at  by  Mr.  Justice 
Hart  in  that  case,  and  concurred  in  by  his  associates." 

A  petition  to  have  the  last-named  cause  heard  in  the 
supreme  court  was  denied.  The  supreme  court,  and  the 
district  court  of  appeal,  considered  the  act  in  Sdowsky  v. 
Superior  Court,  180  Gal.  404,  [181  Pac.  652],  38  Gal. 
App.  509,  [177  Pac.  301].  For  the  reasons  stated  in  those 
opinions  we  are  satisfied  that  the  demurrer  to  the  com- 
plaint was  properly  overruled. 

The  finding  of  the  lower  court  as  to  the  knowledge  had 
by  the  owners  as  to  the  maintenance  of  the  nuisance  on 
these  premises  is:  *'that  R.  P.  Drew  and  Andreson  Gom- 
pany,  a  corporation,  had  the  means  of  knowing  and  should 
have  known,  and  by  the  use  of  reasonable  and  ordinary 
care  could  have  known,  that  acts  of  lewdness  and  prosti- 
tution were  occurring  in  said  building." 

[2]  Appellants  contend,  therefore,  that  the  judgment 
is  not  supported,  in  so  far  as  it  runs  against  the  owners 
of  the  building  and  their  property.    There  is  no  merit  in 
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the  contention.  The  statute  provides  that  the  proceeding 
shall  be  ''an  action  in  equity  to  abate  and  prevent  such 
nuisance  and  to  perpetually  enjoin  the  person  or  persons 
conducting  or  maintaining  the  same,  and  the  owner,  lessee, 
or  agent  of  the  building,  or  place,  in  or  upon  which  such 
nuisance  exists,  from  directly  or  indirectly  maintaining  or 
permitting  such  nuisance.'*  The  precise  point,  among 
others,  was  directly  passed  upon  in  People  v.  Barbiere, 
supra,  where,  at  page  779,  the  court  said:  '*If,  therefore, 
a  building  or  other  property  is  so  used  as  to  make  it  a 
nuisance  under  the  statute,  the  nuisance  may  be  abated 
and  the  property,  if  personal,  confiscated,  and  if  real,  sub- 
jected to  the  consequences  of  reasonable  forfeitures,  not- 
withstanding that  the  owner  had  no  knowledge  that  it  was 
used  for  the  unlawful  purpose  constituting  a  nuisance. 
(Citing  cases.)  But  it  has  been  held  that  *the  owner  of 
property  is  presumed  to  know  the  business  conducted 
thereon.'"     (Citing  cases.) 

Therefore,  it  was  not  necessary,  as  contended  by  appel- 
lant, for  the  trial  court  to  find  either,  that  the  appellants 
threatened,  and  unless  restrained,  would  continue  to  main- 
tain, aid,  and  abet,  the  nuisance,  or  that  they  knew  the 
building  was  used  in  violation  of  the  act.  The  issues  raised 
by  the  allegation  and  denials  as  to  those  matters  were 
immaterial  under  the  statute.  '*If  the  existence  of  the  nui- 
sance be  established  in  an  action,  as  provided"  therein, 
the  parties  and  their  property  are  subjected  to  the  provision 
of  the  act.  The  existence  of  the  nuisance  was  the  ultimite 
fact  in  this  case,  and  having  been  found,  supports  the 
judgment. 

If  it  be  argued  that  the  judgment  permitted  by  the  stat- 
ute is  too  broad  in  its  scope,  if  it  includes  an  injunction 
against  the  nonconsenting  owners  maintaining  the  nuisance 
on  their  premises,  the  answer  may  be  found  in  the  lan- 
guage of  the  court  in  People  v.  Dillman,  37  Cal.  App.  415, 
[174  Pac.  951],  in  which  case  an  injunction,  but  no  abate- 
ment order,  was  granted.  The  court  there  said:  **The 
effect  of  the  decree  is  merely  to  prevent  the  defendants 
from  using  the  building  as  a  place  for  the  commission  of  un- 
lawful acts,  or,  expreasing  the  proposition  in  another  form 
of  language,  the  effect  of  the  decree  is  only  to  require  the 
defendants  to  obey  a  legislative  mandate,  viz.,  not  to  use 
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their  property  or  permit  it  to  be  used  for  the  purposes 
of  prostitution  or  other  like  acts  of  immorality.  It  ad- 
judges nothing  as  against  the  defendants  which  is  not  a 
duty,  per  se,  resting  upon  all  the  people  of  the  state,  ..." 

It  was  pointed  out  in  Selowsky  v.  Superior  Court,  supra, 
that  the  injunctive  relief,  permitted  by  the  statute,  may  be 
granted  to  prevent  anyone  from  maintaining  the  nuisance, 
whether  owner  or  tenant.  The  abatement  order  is  a  remedy 
only  against  the  owner's  property.  If  the  owner  acquiesces 
in  the  order  and  is  guilty  of  no  contempt,  he  may,  by  filing 
a  bond,  stay  the  abatement  order,  which  apparently  runs  out 
of  itself  in  a  year.  As  in  the  case  of  the  injunctive  relief, 
the  statute  makes  no  distinction  between  owners  having 
knowledge  of  the  kind  of  business  conducted  on  their  prem- 
ises, and  those  informed.  If  it  did,  it  would  but  serve  to 
put  a  premium  upon  ignorance  in  such  cases. 

[3]  Appellant's  third,  and  last,  point  is  that  the  trial 
court  erred  in  denying  their  demand  for  a  jury  trial.  This 
point  was  given  full  consideration  in  the  Barbiere  case, 
and  the  court  there  quoted  and  approved  the  language 
in  State  v.  Fanning,  96  Neb.  123,  127,  [147  N.  W.  215], 
holding  that  in  such  cases  the  right  to  a  jury  trial  did  not 
exist,  the  action  being  an  equitable  proceeding  to  abate 
a  nuisance.  See,  also,  Wilcox  v.  OUbert,  126  Minn.  95-103, 
[147  N.  W.  953],  where  it  is  said: 

''Since,  therefore,  a  review  of  the  act  as  a  whole  leads 
irresistibly  to  the  conclusion  that  its  purpose  is  repression 
of  the  evil,  to  be  worked  out  by  equitable  attack  upon  the 
property  of  those  engaged  in  or  abetting  it,  and  not  punish- 
ment of  the  offenders  by  infliction  of  personal  penalties, 
except  as  for  contempt  of  court,  the  contention  that,  be- 
cause the  thing  itself — ^the  lewd  place — declared  a  nuisance 
by  the  act,  would,  in  its  maintenance,  have  constituted  a 
criminal  offense  at  the  time  of  the  adoption  of  the  constitu- 
tion, a  jury  trial  is  indispensable,  has  no  foundation,  and 
is  thus  answered  by  the  authorities: 

''  'The  fallacy  of  the  argument  lies  in  part  in  disregard- 
ing the  distinction  between  a  proceeding  to  abate  a  nui- 
sance, which  looks  only  to  the  property  that  in  the  use  made 
of  it  constitutes  the  nuisance,  and  a  proceeding  to  punish 
the  offender  for  the  crime  of  maintaining  a  nuisance.  These 
two    proceedings   are   entirely    unlike.    The   latter   is   con- 
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ducted  under  the  provisions  of  the  criminal  law,  and  deals 
only  with  the  person  who  has  violated  the  law.  The  former 
is  governed  by  the  rules  which  relate  to  property,  and  its 
only  connection  with  persons  is  through  property  in  which 
they  may  be  interested.  That  which  is  declared  by  a  valid 
statute  to  be  a  nuisance  is  deemed  in  law  to  be  a  nuisance 
in  fact,  and  should  be  dealt  with  as  such.  The  people, 
speaking  through  their  representatives,  have  proclaimed  it 
to  be  oflFensive  and  injurious  to  the  public,  and  the  law  will 
not  tolerate  it.  The  fact  that  keeping  a  nuisance  is  a 
crime  does  not  deprive  a  court  of  equity  of  the  power  to 
abate  the  nuisance.'  "  (Citing  Carleton  v.  Ru^g.  149  Mass. 
550,  553,  [14  Am.  St.  Rep.  446,  5  L.  R.  A.  193,  22  N.  E. 
55].) 
For  the  foregoing  reasons  the  judgment  is  affirmed. 

Knight,  J.,  pro  tern,,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  11,  1920. 

All  the  Justices  concurred. 


[OIt.  No.  8043.    Second  Appellate  District,  Division  Two. — January  IB, 

1920.] 

JESSIE  BALCH  HORTON,  Appellant,  v.  THE  TRAVEL- 
ERS  INSURANCE  COMPANY  (a  Corporation).  Re- 
spondent 

[1]    ACGIDBNT    INSUBANCB  —  MEANS    OCCASIONINa    DSATH  —  ACTION    ON 

Policy — Suiticienct  o»  Complaint, — In  an  action  upon  an  acci- 
dent insurance  policy  a  complaint  is  sufficient  as  against  a  general 
demurrer  where,  adopting  the  language  of  the  policy,  it  avers  in 
general  terms  that  the  insured  met  his  death  from  bodily  injuries 
effected  through  "external,  violent  and  accidental  means,"  and 
that  his  death  vras  occasioned  by  such  means  alone,  without 
averring  the  particular  facts  and  circumstances  attending  the  death 
or  injury. 
[2]  Id. — Inconsistency  Between  General  and  Specific  Averments 
— PftSCEDENCS   TO    BE    GiVEN.— While    bptoifie    averments    must    be 
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given  precedence  over  general  averments  where  there  is  an  in- 
eonsisteney  between  the  general  and  specific  averments,  in  the  ab- 
sence of  any  inconsistency,  the  general  averments,  if  necessary, 
may  be  looked  to  to  complete  the  essentials  of  a  cause  of  action. 
[3]  Id. — Gbnebal  Avxbmbnts  Following  Language  or  Policy — Suffi- 
ciency or  Complaint — Absence  or  Inconsistency  With  Specific 
Averments. — ^In  an  action  upon  an  accident  insurance  policy  in- 
Baring  against  death  "from  bodily  injuries,  effected  directly  and 
independently  of  all  other  causes,  through  external,  violent  and 
accidental  means,"  the  complaint  alleges  a  cause  of  action  where  it 
states  in  general  terms  that  death  was  caused  by  such  means,  and 
there  is  no  inconsistency  between  such  general  averment  and  a 
further  specific  averment  that  death  was  the  result  of  blood  poison- 
ing caused  by  the  introduction  of  virulent  germs  into  the  body  of 
the  insured  by  and  through  the  use  of  dental  instruments  with 
such  germs  unexpectedly  and  unintentionally  thereon. 

[4]  Id. — Commission  or  Yoluntaey  Act  by  Insured — Absence  or 
"Accidental  Means." — If  the  insured  does  a  voluntary  act,  the 
natural,  usual,  and  to  be  expected  result  of  which  is  to  bring  in- 
jury upon  himself,  an  injury  or  death  so  occurring  is  not  pro- 
duced by  "accidental  means." 

[6]  Id. — Insurance  Against  Death  or  Injury  ErrECTED  bt  Acci- 
dental Means — Necessity  for  Means  or  Unexpected  or  Un- 
roRESEEN  Character. — Where  the  policy  does  not  insure  against 
accidental  death  or  accidental  injuries,  but  against  death  or  in- 
juries effected  by  accidental  means,  it  is  not  enough  that  the  death 
or  injury  should  be  unexpected  or  unforeseen;  there  must  be  some- 
thing of  an  unexpected  or  unforeseen  character  in  the  means 
through  which  the  injury  was  sustained  or  the  death  produced. 

[6]  Id. — ^Death  Due  to  Blood  Poisoning  from  Septic  Dental  In- 
struments— Presence  or  External,  Violent  and  Accidental 
Means. — The  death  of  the  insured  through  the  unintentional  in- 
troduction into  his  system  of  virulent  germs  contained  on  what 
he  supposed  were  clean  and  aseptic  dental  instruments  was  due  not 
only  to  "accidental  means,"  but  the  means  was  "external  and  vio« 
lent,"  within  the  meaning  of  those  words  as  used  in  such  a  policy. 

[7]  Id. — External  Means  Defined. — ^In  such  cases,  the  means  is  "ex- 
ternal" when  the  cause  of  the  injury  or  death  is  external  to  the 
person,  though  it  acts  internally. 

[8]  Id. — ^Violent  Means  Defined.— The  means  is  "violent,"  within  the 
meaning  of  a  policy  insuring  against  accidental  death  or  accidental 
injury,  whenever  any   force,   however   infinitesimal,   is   efficient   in 

6.  Death  or  injury  from  blood  poisoning  resulting  from  insured's 
voluntary  act  as  caused  by  accident  or  accidental  means,  notes,  7 
A.  I..  B.  1133;  5  I«.  R.  A.  (N.  S.)  926;  L.  B.  A.  1917 A,  1056. 
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producing  the  harmfal  result.  It  is  not  necessary  that  it  shall 
be  violent  in  the  sense  of  breaking  tissues  or  otherwise  physically 
and  visibly  affecting  the  body. 

[9]  Id. — Death  from  Disease  Caused  bt  Accidental  Means — Acci- 
dental Means  as  Causa  Causans. — ^Where  the  insured  dies  of  a 
disease,  but  such  disease  is  a  mere  link  in  the  chain  of  causation 
between  the  accidental  means  and  the  death  which  it  produoes,  it 
is  not  an  intervening  and  independent  cause,  and  the  death  must 
be  regarded  as  due  to  the  accidental  means. 

[10]  Id. — Distinction  Between  Voluntabt  Act  and  Voluntaet  Kx- 
POSUKS  TO  Dangee. — There  is  a  marked  distinction  between  a 
voluntary  act  and  a  voluntary  exposure  to  danger.  The  act  done 
may  be  voluntary,  but  it  cannot  imply  a  voluntary  danger  that 
turns  out  to  be  the  real  efficient  cause  of  the  death  or  injury,  un* 
less  the  danger  is  known  and  realized. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.   T.   Morrow  for  Appellant. 

O'Melveny,  Millikin  &  Tuller,  Walter  K.  TuUcr,  O'Mel- 
veny,  Stevens  &  Millikin  and  Sayre  Macneil  for  Respond- 
ent. 

PINLAYSON,  P.  J. — This  is  an  action  upon  an  accident 
insurance  policy  executed  by  defendant  to  plaintiff's  de- 
ceased husband,  George  Ray  Horton,  whereby  he  was  in- 
sured against  death  **from  bodily  injuries,  effected  directly 
and  independently  of  all  other  causes,  through  external, 
violent  and  accidental  means."  A  general  demurrer  to  the 
complaint  was  sustained  by  the  court  below ;  from  the  judg- 
ment thereupon  entered,  plaintiff  has  taken  this  appeal. 

The  question  presented  is:  Do  the  facts  alleged  in  the 
complaint  show  that  the  insured  died  from  bodily  injuries 
affected  solely  through  **  external,  violent  and  accidental 
means  "t  The  complaint  alleges  the  circumstances  attend- 
ing the  death  of  the  insured  as  follows:  **0n  or  about  De- 
cember 8,  1914,  at  Los  Angeles,  California,  and  while  said 
accident  insurance  policy  was  in  force,  said  George  Ray 
Horton  received  bodily  injuries,  effected  directly  and  in- 
dependently of  all  other  causes,  through  external,  violent. 
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and  accidental  means,  to  wit,  by  the  introduction  of  viru- 
lent germs  by  and  through  dental  instruments  with  virulent 
germs  unexpectedly  and  unintentionally  thereon,  causing 
blood  poisoning,  and  said  injuries  directly  and  proximately 
caused,  and  resulted  in,  the  death  of  said  George  Ray 
Horton  on  January  4,  1915.  The  use  of  said  dental  instru- 
ments with  virulent  germs  thereon,  as  aforesaid,  and  the 
introduction  of  said  virulent  germs,  as  aforesaid,  were, 
and  each  of  them  was,  unforeseen,  unintended,  and  unex- 
pected by  said  deceased,  or  by  anyone  else,  and  said  intro- 
duction of  said  virulent  germs  and  the  use  of  said  dental 
instruments  with  virulent  germs  thereon,  as  aforesaid,  were, 
and  each  of  them  was,  external,  violent,  and  accidental." 

[1]  As  against  a  general  demurrer,  a  complaint  is  suffi- 
cient where,  adopting  the  language  of  the  policy,  it  avers 
in  general  terms  that  the  insured  met  his  death  from  bodily 
injuries  eflfected  directly  through  "external,  violent,  and 
accidental  means,"  and  that  his  death  was  occasioned  by 
such  means  alone,  without  averring  the  particular  facts 
and  circumstances  attending  the  death  or  injury,  as  plain- 
tiff has  done  in  this  case.  (Richards  v.  Travelers*  Ins.  Co,, 
89  Cal.  170,  [23  Am.  St.  Rep.  455,  26  Pac  762] ;  1  C.  J. 
489.)  [2]  It  is,  it  is  true,  the  general  rule  that  specific 
averments  must  be  given  precedence  over  general  averments, 
inasmuch  as  the  general  allegations  are  deemed  explained, 
limited,  and  controlled  by  the  specific  allegations;  but  this 
is  true  only  where  there  is  an  inconsistency  between  the 
general  and  specific  averments.  In  the  absence  of  any 
inconsistency,  the  general  averments,  if  necessary,  may  be 
looked  to  to  complete  the  essentials  of  a  cause  of  action. 
[3]  If,  in  the  instant  case,  the  general  allegations  alone 
be  looked  to,  the  complaint  unquestionably  alleges  a  cause 
of  action  {Richards  v.  Travelers'  Ins,  Co,,  supra),  and  we 
think  the  specific  averments  are  entirely  consistent  with  the 
general  averments  and  with  the  statement  of  a  cause  of  ac- 
tion. 

The  circumstances  attending  the  death  of  the  insured, 
as  disclosed  by  the  complaint,  appear  to  be  substantially 
these:  The  death  was  the  result  of  blood  poisoning  as  the 
immediate  cause;  this  blood  poisoning  was  caused  by  the 
introduction  of  virulent  germs  into  the  body  of  the  insured ; 
these  germs  were  on  dental  instruments;  the  infected  dental 
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instruments  were  used  in  the  course  of  a  dental  operation 
that  was  had  upon  the  insured  shortly  before  his  death; 
thus  were  the  germs  introduced  into  the  body  of  the  insured, 
and,  as  alleged,  the  presence  of  the  germs  upon  the  instru- 
ments was  unforeseen,  unintended,  and  unexpected  by  the 
insured  or  by  anyone  else;  the  use  of  the  instruments  with 
the  germs  thereon  was  ''external,  violent  and  accidental." 

Respondent  contends  that  there  can  be  no  recovery  where 
the  injury  or  death  is  the  result  of  the  voluntary  act  of 
the  insured,  although  such  result  may  be  entirely  unexpected 
and  undesigned.  [4]  Without  doubt,  there  can  be  no  re- 
covery if  the  insured  does  a  voluntary  act  the  natural, 
usual,  and  to-be-expected  result  of  which  is  to  bring  injury 
upon  himself.  An  injury  or  death  so  occurring  is  not  pro- 
duced by  ''accidental  means"  in  any  sense  of  the  word, 
legal  or  colloquial.  (Lichleider  v.  Iowa  State  Traveling 
Men's  Assn.,  184  Iowa,  423,  [3  A.  L.  R.  1295,  166  N.  W. 
363,  168  N.  W.  884].)  [6]  Where,  as  here,  the  policy] 
does  not  insure  against  accidental  death  or  accidental  in< 
juries,  but  against  death  or  injuries  effected  by  accidental 
means,  it  is  not  enough  that  the  death  or  injury  should 
be  unexpected  or  unforeseen ;  there  must  be  something  of  an 
unexpected  or  unforeseen  character  in  the  means  through 
which  the  injury  was  sustained  or  the  death  produced. 
Admittedly,  this  is  the  established  rule  in  thia  state.  {Rock 
V.  Travelers'  Ins.  Co.,  172  Cal.  462,  [L.  R.  A.  1916D,  1196, 
156  Pac.  1029].)  But,  though  this  unquestionably  is  the  law, 
it  is  not  applicable  to  the  facts  as  alleged  in  the  complaint 
now  under  consideration.  Here,  according  to  the  complaint, 
the  element  of  unexpectedness  was  in  the  preceding  act  or 
means  which  led  to  the  death,  namely,  the  use  of  instru- 
ments with  virulent  germs  thereon,  the  presence  of  the 
germs  being  wholly  unsuspected — and  justly  so,  perhaps, 
for  it  is  common  knowledge  that  in  modern  surgery  great 
pains  are  usually  taken  to  avoid  using  unsterilized  instru- 
ments, though,  doubtless,  whether  this  is  the  common  experi- 
ence is  a  question  of  fact  for  the  jury. 

In  Western  Com.  Travelers'  Assn.  v.  Smith,  85  Fed.  401, 
[40  L.  R.  A.  653,  29  C.  C.  A.  223],  a  leading  case,  it  is 
said  that  the  term  "accidental  means"  is  descriptive  of 
"means  which  produce  eflfects  which  are  not  their  usual 
and  probable  consequences."    See,  also,  Lickleider  v.  Travel- 
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iiig  Men's  Assn.,  supra — a  recent  and  well-considered  case. 
The  introduction  into  the  insured's  body  of  virulent,  dis- 
ease-producing germs  was  not  the  natural  and  probable  con- 
sequence of  the  use  by  the  dentist  of  dental  instruments 
in  the  mouth  of  the  insured,  when  proceeding  in  the  manner 
usual  and  customary  in  such  operations,  if,  as  we  are  bound 
to  infer  from  the  allegations  of  the  complaint,  the  usual 
and  customary  practice  in  such  operations  is  to  use  none 
but  clean  and  sterilized  instruments.  It  doubtless  is  true 
that  the  insured  knowingly  and  intentionally  permitted  the 
dentist  to  introduce  the  dental  instruments  into  his  mouth, 
but  he  did  not  know  that  he  was  permitting  germ-infected 
instruments  to  be  used  in  his  mouth.  The  result,  the  death 
of  the  insured,  was  not  the  natural  and  probable  conse- 
quence of  using  sterilized  and  aseptic  instruments. 

[6]  The  introduction  of  germs  into  decedent's  system, 
and  his  resultant  death,  was  not  only  an  unexpected,  unfore- 
seen, unusual,  and  improbable  consequence,  but  the  means 
through  which  the  death  was  produced,  i.  e.,  the  dental 
instruments,  contained  something  of  an  unexpected  and 
unforeseen  character,  namely,  the  disease-producing  gcrras. 
For  this  reason,  while  we  quite  agree  with  respondent's 
counsel  when  they  say  that  the  means  must  be  accidental, 
and  that  a  mere  accidental  resuU  would  not  suffice  under 
the  language  of  this  policy,  nevertheless  we  are  of  the  opin- 
ion that  the  unintentional  introduction  into  the  insured's 
system  of  virulent  germs  contained  on  what  he  supposed 
were  clean  and  aseptic  instruments,  constituted  ''acci- 
dental means,"  within  the  meaning  of  the  policy.  In  other 
words,  it  may  well  be  that  the  alleged  ''accidental"  fea- 
ture of  the  case  was  an  accidental  and  unsuspected  infec- 
tion of  the  dental  instruments,  or  an  accidental  use  by  the 
dentist  of  the  wrong  instruments,  as,  for  instance,  the 
use  of  infected  instruments  accidentally  and  unintentionally 
commingled  with  his  sterilized  instruments  or  accidentally 
placed  where  none  but  his  sterilized  instruments  were  usu- 
ally kept. 

The  case  is  clearly  within  the  principle  of  those  cases 
where  it  is  held  that  if  one  drinks  from  a  glass  containing 
poison  under  the  supposition  that  it  is  a  glass  of  pure 
water,  and  death  ensues,  the  death  is  caused  by  "external, 
violent  and  accidental  meana"    In  support  of  this  principle 
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we  cite  the  following:  Travelers'  Ins.  Co,  v.  Dunlap,  160 
111.  642,  [52  Am.  St.  Rep.  355,  43  N.  E.  765]  (a  case 
where  the  insured  died  as  the  result  of  taking,  by  his  own 
hand,  carbolic  acid  in  place  of  a  medicine  which  he  desired 
to  take  for  a  sickness  from  which  he  was  suffering) ;  Metro- 
pfilitan  Ace.  Assn.  v.  Froiland,  161  111,  30,  [52  Am.  St.  Rep. 
359,  43  N.  E.  766]  (a  case  where  the  insured  died  from 
poison  which  he  drank  by  accident,  intending  to  drink 
distilled  water) ;  Healey  ▼.  Mutual  Ace.  Assn.,  133  111.  556, 
[23  Am.  St.  Rep.  637,  9  L.  R.  A.  371,  25  N.  E.  52]  (de- 
ceased died  not  knowing  that  what  he  drank  was  poison;  he 
took  it  and  drank  it  accidentally) ;  United  States  Casualty 
Co.  V.  Oriffis,  186  Ind.  126,  [L.  R.  A.  1917P,  481,  114  N.  B. 
83]  (death  due  to  ptomaine  poisoning  from  eating  mush- 
rooms supposed  to  be  edible) ;  Maryland  Cos.  Co.  v. 
Hudgins,  97  Tex.  124,  [104  Am.  St.  Rep.  8i:7,  1  Ann.  Caa. 
252,  64  L.  R.  A.  349,  76  S.  W.  745]  (death  caused  by  eat- 
ing  unsound  oysters  in  ignorance  of  their  unsound  condi- 
tion);  Johnson  v.  Fidelity  &  Cas.  Co.,  184  Mich.  406, 
[L.  R.  A.  1916A,  475,  115  N.  W.  593]  (death  from  pto- 
maine poisoning,  resulting  from  eating  tainted  food) ; 
Carnes  v.  Iowa  Travelers'  Assn.,  106  Iowa,  281,  [68  Am.  St. 
Rep.  306,  76  N.  W.  683]  (death  was  caused  by  taking  mor- 
phine; held  that  if,  by  mistake  or  inadvertence,  insured 
took  more  than  he  intended,  the  death  was  accidental) ; 
Dezell  V.  FidelUy  etc.  Co.,  176  Mo.  253,  [75  S.  W.  1102] 
(death  from  an  overdose  of  morphine,  taken  to  relieve 
neuralgia) ;  Dent  v.  RaUway  Mail  Assn.,  183  Fed.  843 ;  Id., 
213  Fed.  981,  [L.  R.  A.  1915A,  314,  130  C.  C.  A.  387] 
(death  from  poison-ivy,  with  which  insured  came  in  con- 
tact while  cutting  a  stick  in  the  woods) ;  Sullivan  v.  Modern 
Brotherhood,  167  Mich.  524,  [Ann.  Cas.  1913A,  1116,  42 
L.  R.  A.  (N.  S.)  140,  133  N.  W.  486]  (a  washerwoman's  eye 
destroyed  by  gonococci  with  which  her  eye  became  infected 
from  water  in  the  washtub  accidentally  splashed  into  the 
eye) ;  Columbia  etc.  Co.  v.  Fidelity  etc.  Co.,  104  Mo.  App. 
157,  [78  S.  W.  320]  (kidney  disease  or  dropsy,  engendered 
by  absorption  of  poison,  resulting  from  handling  infected 
rags  or  wallpaper).  See,  also,  Omberg  v.  United  Staies 
Mut.  Ace.  Assn.,  101  Ky.  303,  [72  Am.  St.  Rep.  413,  40 
S.  W.  909]  (death  caused  by  blood  poisoning  resulting 
from  the  bite  of  a  mosquito) ;  also  Paid  v.  Travelers'  Ins. 
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Co.,  112  N.  Y.  472,  [8  Am.  St.  Rep.  758,  3  L.  R.  A. 
443,  20  N.  E.  347],  and  PickeU  v.  Pacific  Mui.  Ins.  Co.,  144 
Pa.  St.  79,  [27  Am.  St.  Rep.  618,  13  L.  R.  A.  661,  22  Atl. 
871]  (cases  where  death  resulted  from  asphyxia  caused  by 
inhaling  deadly  gas). 

The  above  cases,  while  not  involving  the  identical  facts 
here  presented,  lay  down  the  principle  which  must  govern. 
Applying  the  rules  there  announced,  we  must  hold  that  the 
facts  alleged  in  this  complaint  show  that  the  insured's 
death  was  the  result  of  '^ accidental  means,"  as  that  term 
is  used  in  the  policy. 

To  support  its  theory,  respondent  has  cited  a  large 
number  of  cases.  These  cases  are  so  numerous  that  any 
attempt  to  notice  them  in  detail  would  unduly  prolong  this 
already  too  extended  opinion.  SufiBce  it  to  say  that  every 
case  relied  on  by  respondent  can  readily  be  differentiated 
from  this.  Of  the  cases  that  respondent  relies  upon,  the 
one  which,  in  its  facts,  most  closely  approaches  this  is,  we 
believe,  the  case  of  Smiih  v.  Travelers'  Ins.  Co.,  219  Mass. 
147,  [L.  E.  A.  1915B,  872,  106  N.  E.  607].  There  the  in^ 
sured,  who  was  affected  with  nasal  catarrh,  was  in  the  habit 
of  using  a  nasal  douche.  On  one  occasion,  while  using  the 
instrument,  he  "snuffed"  harder  than  usuid,  with  the  result 
that  streptococci,  germs  frequently  found  in  the  outer 
nose,  were  carried  from  the  nostrils  through  the  Eusta- 
chian tube  in  the  middle  ear,  and  thence  penetrated  the 
brain,  resulting  in  death  from  spinal  meningitis.  There 
was  a  hole  or  perforation  in  the  mastoid  bone  through  which 
the  germ  could  pass  from  the  ear  into  the  brain.  This,  the 
opinion  states,  is  a  most  unusual  condition,  found  only  in 
about  one  out  of  every  one  thousand  skulls.  The  court  held 
that  there  was  nothing  accidental  in  the  inhalation;  that, 
while  the  deceased  ''snuffed"  harder  than  he  had  formerly 
done,  he  intended  to  do  so,  and  the  external  act  was  what 
he  proposed;  that,  though  the  result  was  unexpected,  the 
means  employed  was  not,  and  under  such  a  policy  recovery 
can  be  had  only  when  the  means  employed  is  accidental. 
In  that  case  the  presence  of  the  germs  in  a  place  where 
they  are  harmless,  the  outer  nose,  and  the  existence  of  the 
perforation  in  the  mastoid  bone,  were  not  operating  can^^es, 
but,  as  the  Massachusetts  court  says,  were  internal  "cop 
ditians/'    The   only   operating   cause   was  the   too  violec^ 
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inhalation;  but  that  act,  which  was  the  sole  efficient  cause 
of  the  death,  was  the  voluntary  act  of  the  insured.  The 
facts  of  that  case  presented  a  conscious  and  voluntaiy  act 
co-operating  with  unknown  internal  conditions,  and  the  en- 
suing death  followed  naturally  from  the  one  conscious  and 
voluntary  act  of  the  insured.  There  was  nothing  accidental 
in  the  voluntary  act,  the  inhalation  of  the  douche,  which, 
as  the  court  says,  was  not  harder  nor  more  violent  than  the 
insured  intended  it  to  be.  The  case  was  within  the  doctrine 
of  the  Rock  case  (172  Cal.  462,  [L.  R.  A.  1916B,  1196, 
156  Pac.  1029]),  because  the  external  act  of  the  insured 
was  exactly  what  he  intended  it  to  be,  though  it  produced 
internal  consequences  which  he  had  not  foreseen.  In  the 
case  before  us,  the  external  act,  namely,  the  introduction 
into  the  mouth  of  the  germ-infected  instruments,  was  not 
what  the  insured  intended  it  should  be.  He  intended  that 
aseptic,  not  septic,  instruments  should  be  used  in  the  dental 
operation;  and  the  external  act  that  resulted  in  blood  poi- 
soning, and  consequent  death,  was  as  much  accidental  as  if 
the  insured  had  swallowed  a  lethal  draught  of  poison  under 
the  mistaken  supposition  that  it  was  a  glass  of  crystal-pure 
water. 

Not  only  was  the  insured's  death  due  to  ''accidental'' 
means,  but  the  means  was  "external  and  violent,"  within 
the  meaning  of  those  words  as  used  in  the  policy.  [7]  The 
means  is  external  when  the  cause  of  the  injury  or  death  is 
external  to  the  person,  though  it  acts  internally.  ''The 
insurance  is  not,  by  the  first  clause  quoted,  limited  to  an 
external  effect,  nor  to  one  beginning  at  the  surface.  The 
accidental  operation  of  external  means  may  be  wholly  in- 
ternal.'' {MiUer  v.  Fidelity  &  Cos.  Co.,  97  Fed.  836.) 
Here  the  disease-producing  germs  were  introduced  into  de- 
cedent's system  from  without;  therefore  the  means  or  cause 
of  the  death  was  an  external  cause.  [8]  The  means  not 
only  was  external,  it  was  ''violent,"  within  the  meaning 
of  the  policy.  The  degree  of  violence  is  not  a  controlling 
consideration.  The  term  "violent"  signifies  merely  that 
the  external  cause  is  efficient  in  producing  a  harmful 
result.  "It  is  not  necessary  that  it  .shall  be  violent  in  the 
sense  of  breaking  tissues  or  otherwise  physically  and  visibly 
affecting  the  body."  (Vance  on  Insurance,  p.  569.)  The 
root   meaning  of  the   word  "violent"   is   force.    But   any 
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force,  however  infinitesimal,  will  suffice  if  it  is  efficient  in 
producing  the  harmful  result.  A  bacillus,  if  it  enter  the 
system  with  injurious  results,  moves  from  some  force,  how* 
ever  infinitesimal.  The  force  that  enables  virulent  bacilli 
to  enter  the  system  is  itself  the  efficient  external  cause  of 
an  internal  result,  septicaemia.  Noxious  gas  in  the  atmos- 
phere has  been  held  to  be  a  violent  agency,  in  the  sense  that 
it  works  upon  the  insured  so  as  to  cause  death.  {Pavl 
V.  Travelers'  Ins.  Co,,  supra,)  The  words  ''external"  and 
"violent*'  were  inserted  in  the  contract  to  protect  the  com- 
pany against  hidden  or  secret  diseases.  One  definition  of 
** violent"  is  "unnatural,"  and  in  using  the  word  "violent" 
the  company  was  but  attempting  to  prevent  the  insured  from 
asserting  a  claim  when  the  injury  or  death  was  the  result 
of  some  natural  cause.  {American  Ace.  Co.  v.  Beigart,  94 
Ky.  550,  [42  Am.  St  Rep.  374,  21  L.  R.  A.  651,  23  S.  W. 
191].)  Hence  it  has  been  held  that  where  death  or  injury 
is  the  result  of  accident,  and,  therefore,  is  unnatural,  there 
necessarily  is  an  external  and  violent  agency  as  a  cause  of 
the  death  or  injury.  "That  a  death  is  the  result  of  acci- 
dent, or  is  unnatural,  imports  an  external  and  violent 
agency  as  the  cause."  (Paid  v.  Travelers'  Ins.  Co.,  supra.) 
[9]  It  is  contended  by  respondent  that,  according  to  the 
allegations  of  the  complaint,  the  insured  died  of  a  disease, 
namely,  blood  poisoning.  Though  blood  poisoning  may  have 
been  the  immediate  cause  of  the  death,  it  also  appears 
from  the  complaint,  in  substance  and  effect,  that  the  death 
was  effected  through  external,  violent,  and  accidental  means, 
independently  of  all  other  causes,  and  the  blood  poisoning 
was  but  the  result  of  such  external,  violent,  and  accidental 
means.  Blood  poisoning,  or  septicaemia,  is,  it  is  true,  a 
disease.  But  even  though  disease  be  the  immediate  cause 
of  the  death,  nevertheless,  where,  as  here,  it  can  be  seen 
from  the  facts,  as  alleged,  that  the  disease  is  a  mere  link 
in  the  chain  of  causation  between  the  accidental  means  and 
the  death  which  it  produces,  it  is  not  an  intervening  and 
independent  cause,  and  the  death  must  be  regarded  as  due 
to  the  accidental  means  as  the  causa  causans.  In  short,  if 
it  can  be  shown  that  the  original  cause  to  which  the  disease 
can  be  traced  was  an  "accidental  means,"  then,  not  the 
disease,  but  the  original  accidental  means  will  be  deemed  to 
be  the  true  cause  of  the  death.    "If  the  accidental  injury 
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produces  morbid  change  in  the  exercise  of  vital  functions, 
which  in  turn  results  in  death,  the  injury  and  not  the  mor- 
bid change  is  held  to  be  the  cause  of  death."  {Clarke  v. 
New  Amsterdam  Cos.  Co.,  180  Cal.  76,  [179  Pac.  195].) 
It  is  held,  therefore,  that  if  inoculation  with  disease-pro- 
ducing germs  is  a  part  of  the  accident,  the  accident  is,  in  law, 
the  sole  and  proximate  cause  of  the  death,  though  blood 
poisoning  ensue.  {Western  Com.  Travelers*  Assri.  v.  Smith, 
supra;  Omberg  v.  United  States  Mut.  Ace.  Assn.,  supra; 
Central  Aco.  Ins.  Co.  v.  Rembe,  220  111.  151,  [110  Am.  St. 
Rep.  235,  5  Ann.  Cas.  155,  5  L.  R.  A.  (N.  S.)  933,  77  N.  E. 
123] ;  BaOey  v.  Interstate  Cas.  Co.,  8  App.  Div.  127,  [40 
N.  Y.  Supp.  513].) 

Respondent  has  cited  a  number  of  ''sunstroke"  cases. 
Among  others,  Sinclair  v.  Insurance  Co.,  3  El.  &  El.  478, 
and  Dozier  v.  Fidelity  &  Cas.  Co.,  46  Fed.  446,  [13  L.  R.  A. 
114].  Sunstroke  is  a  disease.  It  is  a  disease  that  not  un- 
usually follows  from  exposure  to  excessive  heat  One  who 
voluntarily  exposes  himself  to  the  atmospheric  conditions 
that  ordinarily  cause  sunstroke  cannot  claim  that  his  condi- 
tion is  due  to  accident  or  to  accidental  means.  Says  Chief 
Justice  Cockbum  in  the  Sinclair  case:  ''  ...  If ,  from  the 
effects  of  ordinary  exposure  to  the  elements,  such  as  is  com- 
mon in  the  course  of  navigation,  a  mariner  should  catch  cold 
and  die,  such  death  would  not  be  accidental ;  although  if,  being 
obliged  by  wreck  or  other  disaster  to  quit  the  ship  and  take 
to  the  sea  in  an  open  boat,  he  remained  exposed  to  wind 
and  cold  for  a  time,  and  death  ensued  therefrom,  the 
death  might  properly  be  held  to  be  the  result  of  accident." 
A  like  distinction  is  made  in  Northwest  etc.  Assn.  v.  London 
etc.  Co.,  10  Man.  L.  Rep.  537.  There  the  insured  froze  to 
death  on  a  prairie  in  consequence  of  the  accidental  break- 
ing down  of  a  conveyance,  together  with  a  snaden  and  un- 
expected change  in  the  weather  to  great  severity ;  and  it  was 
held  that  the  death  was  caused  by  external,  violent,  and  ac- 
cidental means.  Sunstroke  does  not,  as  is  commonly  sup- 
posed, come  like  a  stroke  of  lightning  from  a  piercing 
ray  of  the  sun.  It  is  a  pnthological  condition.  The  condi- 
tions under  which  the  human  system  may  be  affected 
by  it  belong  to  natural  causes  which  may  reasonably  be  an- 
ticipated, as  they  come  not  by  chance.  It  is  a  result  that 
ordinarily  and  naturally  follows  from  a  known  cause;  and 
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dii»ease  produced  by  a  known  cause,  to  which  one  haa 
knowingly  and  voluntarily  exposed  himself,  cannot  be  con- 
sidered as  accidental.  {Dozier  v.  Fidelity  it  Cos.  Co,, 
supra.)  The  case  before  us  bears  no  analogy  to  the  '^ sun- 
stroke" cases.  One  who  voluntarily  exposes  himself  to  at- 
mospheric conditions  that  ordinarily  and  naturally  cause 
the  disease  known  as  sunstroke  is  not  exposing  himself  to 
a  hidden,  but  to  a  known,  danger.  In  the  case  before  us, 
if  the  allegations  of  the  complaint  be  true,  the  insured  un- 
intentionally exposed  himself  to  a  hidden,  unknown,  and 
unexpected  danger. 

[10]  There  is  a  marked  distinction  between  a  volun- 
tary act  and  a  voluntary  exposure  to  danger.  The  act 
done  may  be  voluntary,  but  it  cannot  imply  a  voluntary 
exposure  to  the  danger  that  turns  out  to  be  the  real  efficient 
cause  of  the  death  or  injury,  unless  the  danger  is  known 
and  realized.  Says  the  court  in  Burkhard  v.  Travelers* 
Ins.  Co.,  102  Pa.  St.  267,  [48  Am.  Rep.  205] :  ''  ... 
a  great  distinction  exists  between  a  voluntary  act  and  a  vol- 
untary exposure  to  danger.  Hidden  danger  may  exist;  yet 
the  exposure  thereto  without  any  knowledge  of  the  danger 
does  not  constitute  a  iX)luntary  exposure  to  it.  The  ap- 
proach to  an  unknown  and  unexpected  danger  does  not  make 
the  act  a  voluntary  exposure  thereto.  .  .  .  The  act  may 
be  voluntary,  yet  the  exposure  involuntary.  The  danger 
being  unknown,  the  injury  is  accidental."  A  good  illus- 
tration of  a  case  of  hidden  danger  where  the  insured  was 
held  entitled  to  recover,  notwithstanding  his  own  volun- 
tary act  exposed  him  to  the  danger,  is  afforded  by  the 
case  of  Lovelace  v.  Travelers'  Protective  Assn.,  126  Mo, 
104,  [47  Am.  St.  Rep.  638,  30  L.  R.  A.  209,  28  S.  W.  877]. 
Lovelace,  the  insured,  was  shot  by  a  drunken  and  boisterous 
man  whom  he  was  attempting  to  eject  from  a  hotel  office. 
The  court  held  that  the  death  of  Lovelace  was  an  accident, 
and  not  a  risk  voluntarily  assumed,  inasmuch  as  he  had 
made  the  attempt  to  eject  the  other  by  force  without  know- 
ing that  the  other  was  armed.  So  here,  the  danger  that 
lurked  in  the  dental  instruments  was  not  known  to  the 
insured;  it  was  a  hidden  danger,  to  which  the  insured 
exposed  himself  without  any  knowledge  of  its  dangerous 
character  and  without  reason  to  suspect  its  existence.  In- 
deed, the  danger  was  not  known  to  anyone;  nor,  accord- 
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ing  to  the  allegations  of  tlie  complaint,  could  it  have  been 
foreseen  by  anyone,  and  the  insured's  contract  therewith, 
though  it  was  the  means  that  resulted  in  his  death,  was 
without  his  foresight,  expectation,  design,  or  voluntary  act. 
It  is  true  that  the  insured's  submission  to  the  dental  opera- 
tion was  his  voluntary  act;  and  his  agent,  the  dentist, 
doubtless  used  the  instruments  in  the  insured's  mouth  ex- 
actly as  he  intended  to  use  them;  but  it  does  not  therefore 
follow  that,  in  the  eye  of  the  law,  the  death  was  the  result 
of  the  voluntary  act  of  the  insured.  Practically  speak* 
ing,  every  injury  produced  by  accidental  means  may  be 
traced  in  some  line  of  causation  to  the  voluntary  act  of 
the  victim.  For  example,  he  is  a  hunter,  and  is  wounded 
or  killed  by  the  explosion  of  his  gun;  or  he  is  a  carpenter, 
and  the  ladder  on  which  he  climbs  slips  and  breaks,  pre- 
cipitating him  to  the  ground;  or  a  surgeon  or  embalmer, 
and  his  instrument  slips  and  wounds  his  hand,  inducing 
fatal  blood  poisoning.  In  each  of  these  instances,  the  result 
would  not  have  taken  place  had  the  person  suffering  the 
injury  not  voluntarily  done  an  act  that  placed  him  in  the 
position  where  he  received  the  harm  complained  of.  And  yet 
we  are  satisfied  no  court  would  give  ear  to  the  plea  that 
the  injury  was  not  caused  by  accidental  means.  In  the 
case  before  us,  the  insured's  death  was  the  result  of  ex- 
posure to  danger.  But  because  the  exposure  was  without 
knowledge  of  the  danger  and  the  result  was  not  the  usual 
and  probable  consequence  from  the  use  of  dental  instru- 
ments— if  the  allegations  of  the  complaint  be  true — ^it  can- 
not be  said  that  the  death  was  due  to  the  instured's  vol- 
untary act  or  voluntary  exposure  to  danger. 

For  these  reasons  we  think  the  complaint  was  sufficient 
to  repel  the  defendant's  demurrer,  and  that  the  judgment 
should  be  reversed,  with  directions  to  overrule  the  demurrer 
and  grant  defendant  leave  to  answer,  should  it  be  so  ad- 
vised.    It  is  so  ordered. 

Sloane,  J.,  and  Thomts,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  11,  1920. 

All  the  Justices,  except  Olney,  J.,  concurred. 
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[Giy.    No.   8214.    First   Appellate   Distriet^   Division   One.— January 

14,  1920.] 

GERTRUDE  E.  FOX  et  al.,  Appellants,  v.  CALIFORNIA 
FRUIT  COMPANY  (a  Corporation),  et  al..  Respond- 
ents. 

[1]  Findings  —  CoNfLicnNQ  Evidence  —  Appeal. — ^Where  the  evidence 
upon  which  the  trial  court  based  its  judgment  is  conflicting,  the 
appellate  court  is  not  at  liberty  to  disturb  the  findings  and  conclu- 
sion thereon. 

[2]  Deeds — Conditions  Subsequent — ^Waiver — Pabol  Evidence. — In 
an  action  to  enforce  a  certain  forfeiture  clause  in  a  deed  ezeeuted 
by  plaintiffs'  decedent  to  a  corporation  and  conditioned  upon  the 
payment  by  the  corporation  to  her  of  a  specified  sum  monthly, 
evidence  of  the  statements,  acts,  and  conduct  of  such  decedent  sub- 
sequent to  the  making  of  the  deed  are  admissible  as  tending  to 
show  a  waiver  by  her  of  the  requirements  of  such  condition 
subsequent. 

Al^PEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino   County.    J.   W.   Curtis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  T.  Bates  and  Robt.  M.  McHargne  for  Appellants. 

Byron  Waters,  Holcomb  &  Coy  and  Leonard,  Surr  &  Hell- 
yer  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  in  an  action  instituted  by  the  plain- 
tiffs as  heirs,  and  by  one  of  them  as  the  administratrix 
of  the  estate,  of  Emily  M.  Merryfield,  deceased,  to  enforce 
a  certain  forfeiture  clause  in  a  deed  made  by  said  Emily 
M.  Merryfield  in  her  lifetime  to  the  defendant,  California 
Fruit  Company.  The  record  shows  as  an  undisputed  fact 
that  for  some  years  prior  to  January,  1907,  Mrs.  Emily  M. 
Merryfield,  a  widow  with  five  sons  and  two  daughters, 
had  been  the  owner  and  in  possession  of  several  pieces  of 
property  in  the  county  of  San  Bernardino  which  were 
largely  planted  to  orange  trees  and  were  quite  valuable. 
She  was  on  the  above  date  about  sixty-four  years  of  age, 
and  was  somewhat  infirm  in  general  health  and  was  gradu- 
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ally  becoming  blind.  She  concluded  to  convey  her  said 
properties  to  her  five  sons  upon  certain  conditions  subse- 
quent, in  order  to  which  conveyance  and  to  carry  out  its 
conditions  the  five  sons  concluded  to  organize  a  corporation, 
to  be  known  as  California  Fruit  Company,  to  be  composed 
exclusively  of  themselves  as  stockholders,  directors,  and 
officers.  This  they  did,  and  thereupon  said  several  prop- 
erties were  deeded  to  said  corporation.  This  deed  contained 
a  condition  subsequent  to  the  effect  that  as  the  considera- 
tion for  the  conveyance  the  grantee  agreed  to  pay  to  the 
grantor  the  sum  of  $150  monthly  in  advance  as  long  as  she 
should  live,  provided  that  if  the  said  grantee  should  fail 
to  make  any  of  said  monthly  payments  within  ninety  days 
after  any  of  the  same  should  become  due  and  payable 
during  her  lifetime,  then  upon  such  default  the  deed  should 
become  null  and  void,  and  all  property  and  rights  thereby 
conveyed  should  revert  to  the  grantor,  her  heirs  and  assigns, 
and  all  right,  title,  and  interest  of  said  grantee  should  there- 
upon wholly  cease. 

The  complaint  in  the  action,  after  setting  forth  the  fore- 
going facts,  allies  that  from  a  time  commencing  about  No- 
vember 7,  1910,  and  continuing  up  to  the  time  of  the  death 
of  said  Emily  M.  Merryfield  in  April,  1913,  the  said  Cali- 
fornia Fruit  Company  had  begun  and  continued  to  be  quite 
irregular  and  delinquent  in  the  matter  of  making  the 
monthly  payments  to  her  in  accordance  with  the  require- 
ments of  said  deed,  and  that  at  and  prior  to  the  said  time 
of  the  death  of  said  Emily  M.  Merryfield  a  sum  upward 
of  one  thousand  dollars  was  past  due  and  payable  upon  its 
said  obligation,  and  had  been  so  past  due  and  payable  for  a 
period  of  more  than  ninety  days  prior  to  the  said  date  of 
her  death.  The  complaint  also  alleges  that  on  the  seventh 
day  of  November,  1910,  the  defendant  Charles  L.  Merry- 
field, who  was  the  eldest  son  of  the  said  Emily  M.  Merry- 
field and  who  was  also  the  president  of  and  a  large  stock- 
holder in  the  California  Fruit  Company,  induced  his  said 
mother  to  execute  and  deliver  to  him  a  general  power  of 
attorney,  authorizing  him  to  transact  all  of  her  said  busi- 
ness, and  that  on  the  tenth  day  of  May,  1912,  professing  to 
act  under  the  authority  of  said  power  of  attorney,  the  said 
Charles  L.  Merryfield  made  and  delivered  to  the  California 
Fruit  Company  a  quitclaim  deed  of  all  of  the  right,  title. 
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and  interest  of  said  Emily  M.  Merryfield  in  and  to  all  of 
the  properties  covered  by  her  said  former  deed  to  said  cor- 
X)oration;  that  said  quitclaim  deed  was  made  without  the 
knowledge,  consent,  or  permission  of  said  Emily  M.  Merry- 
field,  and  was  made  with  the  fraudulent  purpose  of  depriv- 
ing said  Emily  M.  Merryfield,  her  heirs  and  assigns,  of  all 
of  her  rights  in  said  lands,  and  particularly  of  her  right 
of  forfeiture  for  a  breach  of  said  condition  subsequent  em- 
braced in  her  original  conveyance  thereof;  that  at  the  time 
of  the  making  of  said  quitclaim  deed  said  Emily  M.  Merry- 
field  was  very  ill  and  was  expected  presently  to  die,  but 
that  upon  her  recovery  from  such  illness  and  upon  her  dis- 
covery of  the  making  and  recording  of  said  quitclaim  deed 
she  revoked  the  power  of  attorney  of  said  Charles  L.  Merry- 
field.  That  by  virtue  of  the  foregoing  facts  the  said  quit- 
claim deed  was  a  fraudulent  conveyance  and  void.  That 
upon  the  death  of  said  Emily  M.  Merryfield  her  two 
daughters,  the  plaintiffs  herein,  as  heirs,  devisees,  and 
legatees  of  said  Emily  M.  Merryfield,  deceased,  and  as  repre- 
senting her  estate,  served  upon  the  California  Fruit  Com- 
pany their  notice  and  claim  of  forfeiture  under  the  condi- 
tion subsequent  of  said  original  deed,  and  demanded  a 
reconveyance  of  all  of  said  properties,  which  being  refused, 
they  instituted  the  present  action  to  enforce  such  forfeiture 
and  compel  such  reconveyance. 

The  answer  of  the  defendants  admitted  many  of  the 
facts  alleged  in  the  complaint,  but  denied  either  that  the 
power  of  attorney  or  the  quitclaim  deed  above  referred  to 
were  procured  by  or  tainted  with  any  fraud  on  the  part  of 
said  Charles  L.  Merryfield  or  of  said  corporation,  and  in 
that  behalf  alleges  that  the  said  Emily  M.  Merryfield  prior 
to  her  death  and  with  a  full  knowledge  and  understanding 
of  all  of  the  acts  of  said  Charles  L.  Merryfield,  under  said 
power  of  attorney,  fully  ratified  and  confirmed  the  same, 
and  also  fully  ratified  and  confirmed  the  said  quitclaim 
deed ;  and  the  defendants  further  allege  that  the  said  Emily 
M.  Merryfield,  with  a  full  knowledge  of  the  facts,  fully 
waived  any  and  all  default  in  the  making  of  the  payments 
required  by  the  condition  subsequent  in  her  original  deed, 
and  fully  waived  any  forfeiture  arisinor  out  of  any  such 
default,   and   fully   waived   and   forgave   any  indebtedness 
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due  or  owing  to  her  from  the  California  Fruit  Company 
within  ninety  days  prior  to  her  death. 

The  cause  went  to  trial  upon  the  issues  thus  framed,  and 
after  the  introduction  of  considerable  evidence  pro  and  con 
by  the  respective  parties  the  court  made  its  findings  of  fact 
and  conclusions  of  law.  As  to  the  undisputed  facts  the 
court  found  them  to  be  as  above  stated;  but  as  to  most 
of  the  matters  in  dispute  between  the  parties  the  findings  of 
the  trial  court  are  in  favor  of  the  defendants.  The  court 
expressly  found  that  the  quitclaim  deed  executed  to  the 
corporation  by  said  Charles  L.  Merryfield  under  the  power 
of  attorney  from  his  mother  was  void  as  not  having  been 
within  the  powers  conferred  upon  him  by  the  power  of  at- 
torney, but  the  court  also  found  that  said  deed  was  not 
fraudulently  made,  nor  was  the  fact  of  its  having  been  made 
fraudulently  concealed  from  Mrs.  Merryfield.  The  court 
also  found  that  as  to  the  power  of  attorney  it  was  not  ob- 
tained fraudulently  or  by  any  inducement  on  the  part  of 
Charles  L.  Merryfield  but  was  given  freely  and  voluntarily 
to  him  by  his  mother,  and  that  while  she  did  at  one  time 
revoke  the  same,  nevertheless  her  said  son  thereafter  con- 
tinued to  possess  her  full  confidence  and  to  act  in  important 
matters  as  her  attorney  in  fact  up  to  the  time  of  her 
death.  The  court  also  found  that  while  there  had  been  at 
various  times  lapses  in  the  prompt  payment  of  the  monthly 
sums  provided  for  in  the  original  deed  from  Mrs.  Merryfield 
to  the  corporation,  these  defaults  on  its  part  had  been  con- 
sented to  by  her,  and  its  delinquencies  and  any  forfeiture 
resulting  therefrom  fully  waived  by  her  for  good  and  suffi- 
cient reasons  well  understood  by  her  at  the  time  of  such 
waivers,  and  that  at  the  time  of  her  death  there  were  no 
existing  delinquencies  in  said  payments  which  had  not  been 
fully  consented  to  by  her,  and  hence  there  was  no  ground 
for  declaring  a  forfeiture  under  the  condition  subsequent 
of  her  said  deed.  As  to  any  averments  in  the  plaintiffs' 
complaint  hostile  to  these  findings  the  court  specifically 
finds  these  to  be  untrue.  Judgment  accordingly  went  for 
the  defendants. 

Upon  appeal  from  such  judsrment  the  appellants  direct 
their  main  assault  upon  the  foregoing  findings  of  the  trial 
court  upon  the  ^ound  that  they  are  not  sufficiently  sup- 
ported by  the  evidence  in  the  case.    This  contention  is  with- 
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out  merit.  [1]  While  it  may  be  true  that  as  to  certain 
probative  findings  of  the  court,  as,  for  instance,  its  finding 
n^'ith  respect  to  the  validity  or  purposes  of  the  quitclaim 
deed,  the  evidence  may  not  suflSciently  support  its  conclu- 
sion, nevertheless  as  to  the  essential  findings  of  the  court 
with  respect  to  the  absence  of  any  fraud  in  the  dealings 
throughout  between  the  corporation  or  its  oflScers  and  mem- 
bers and  Mrs.  Merryfield,  and  as  to  the  fact  of  the  latter 's 
waiver  of  any  delinquencies  in  making  the  payments  re- 
quired by  the  condition  subsequent  of  her  original  deed, 
and  as  to  the  nonexistence  of  any  rights  of  forfeiture  in 
herself  or  her  heirs  at  the  time  of  her  death,  the  evidence 
is  fully  sufScient  to  sustain  these  findings;  and  whatever 
of  conflict  there  may  be  in  such  evidence  as  to  these  matters 
having  been  resolved  by  the  trial  court  in  the  defendants' 
favor,  we  are  not  at  liberty  to  disturb  its  findings  and 
conclusion  thereon. 

[2]  The  only  other  point  urged  by  the  appellants  upon 
this  appeal  is  that  the  trial  court  erred  in  admitting  in  evi- 
dence over  their  objection  the  statements,  acts,  and  con- 
duct of  Mrs.  Merryfield  subsequent  to  the  making  of  her 
deed  to  the  corporation  as  tending  to  show  her  waiver  of  the 
requirements  of  the  condition  subsequent  The  ground  of 
these  objections  is  that  such  evidence  was  inadmissible  as 
tending  to  vary  the  terms  of  a  written  agreement.  This 
contention  has  no  merit,  for  while  it  may  be  conceded,  as 
the  appellants  claim  and  as  the  only  cases  cited  by  them 
decide,  that  mere  indulgence  or  acquiescence  in  breaches  of 
an  agreement  will  not  suffice  to  amount  to  a  waiver  of  its 
requirements,  this  goes  merely  to  the  effect  and  not  to  the 
admissibility  of  such  evidence;  on  the  other  hand,  there  is 
ample  authority  to  support  the  position  that  a  waiver  of  a 
forfeiture  may  be  shown  by  oral  statements  or  by  the  acts 
and  conduct  of  the  party  entitled  to  insist  upon  the  penalty 
of  the  breach  of  a  condition  subsequent,  and  that  the  ad- 
mission of  such  evidence  is  not  violative  of  the  rule  against 
varying  written  contracts  by  parol.  (Wigmore  on  Evidence, 
sec.  2441,  and  cases  cited.) 

No  other  points  being  urged  upon  this  appeal,  the  judg- 
ment is  affirmed. 

Waste,  P.  J.,  and  Knight^  J.,  pro  tern,,  concurred. 
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[Grim.  No.  499.    Third  Appellate  I>istriet.-~Januar7  15,   1920.] 

In  the  Matter  of  the  Application  of  HENBY  E.  McDON- 
ALD  for  a  Writ  of  Habeas  Corpus. 

[1]  Criminal  Law — ^Disciplins  of  Prisonxbs — ^Bights  and  Powers  ov 
State  Prison  Board — Summary  Prooeedings  Before  Board. — The 
purpose  of  vesting  in  the  goyeming  board  of  the  state  prisons  of 
California  the  right  and  the  power  to  punish  prisoners  confined  in 
those  prisons  in  the  manner  prescribed  by  section  1588  of  the  Penal 
Code  is  to  compel,  on  the  part  of  such  prisoners,  obedience  to  the 
rules  of  discipline  established  for  the  government  of  the  conduct 
of  the  inmates  of  those  institutions,  and  a  proceeding  instituted  bj 
such  board  for  the  purpose  of  ascertaining  and  determining  whether 
a  prisoner  confined  in  any  of  said  prisons  has  been  guilty,  while 
such  prisoner,  of  an  infraction  of  any  of  the  prison  rules  or  of 
any  law  of  the  state  may  be  summary  in  character. 

[2]  Id. — Natxtrs  of  Charge  Against  Prisoner  —  Right  to  be  In- 
formed—  CoMPUANOB  With  Section  1588,  Penal  Code. — A 
prisoner  charged  with  an  offense  under  section  1588  of  the  Penal 
Code  is  entitled  to  be  informed,  before  he  is  put  upon  his  trial, 
of  the  nature  of  such  offense,  but  this  requirement  is  sufficiently 
complied  with  where  the  charge  is  read  and  explained  to  him  at 
the  time  of  the  hearing,  whether  such  charge  is  merely  entered  in 
some  book  in  which  evidence  of  the  proceedings  of  the  board  is 
preserved  or  written  on  a  sheet  of  paper  disconnected  with  any  such 
book. 

[8]  Id. — Sufficiency  of  Notice  of  Hearing. — ^While  the  provision  of 
section  1588  of  the  Penal  Code  requiring  that  a  prisoner  confined 
in  a  state  prison  is  entitled  to  notice  of  the  pendency  of  the  charge 
against  him  before  the  board  is  mandatory,  so  long  as  the  prisoner 
is  given  due  or  such  timely  notice  as  will  put  him  in  possession  of 
knowledge  of  the  nature  of  the  charge  to  which  he  is  required  to 
plead  as  will  afford  him  sufficient  opportunity  for  the  preparation 
of  any  defense  which  he  may  have,  whether  such  notice  be  given 
in  writing  or  orally,  it  is  sufficient. 

[4]  Id. — Entry  of  Plea  of  Guilty — Waiver  of  Notice  of  Hearing. — 
Where  a  prisoner  is  brought  before  the  prison  board  and,  after 
the  charge  against  him  is  read  and  explained,  he  does  not  express 
a  desire  to  contest  the  same  but  enters  a  plea  of  guilty,  he  will  be 
held  to  have  waived  any  further  or  different  notice  than  that  which 
has  been  given  him. 

[5]  Id. — Conferring  of  Jurisdiction  by  Consent  —  Limitation  of 
Rule  Against — The  expression  that  "jurisdiction  cannot  be  con- 
ferred upon  a  court  by  the  mere  consent  of  the  parties"  means 
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that  jurisdiction  of  the  subject  matter  of  an  action  or  proceeding 
cannot  be  so  conferred;  but  that  rule  has  no  application  where  the 
question  is  as  to  the  jurisdiction  of  the  tribunal  of  the  person  of 
a  party  to  a  controversy  over  a  subject  matter  of  which  such 
tribunal  has  jurisdiction  under  the  law. 
[6]  Id. — JuBisDiGTioN  OF  PBisoN  BoABD  OvEB  Pbisonebs. — ^Undcr  the 
law  ginng  to  the  board  of  state  prison  directors  its  power  as  such, 
the  said  board  has  at  all  times  for  all  the  purposes  of  the  state 
prisons  and  the  government  thereof  jurisdiction  of  the  persons  of 
all  prisoners  confined  therein. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  to  secure 
the  release  of  a  person  confined  in  a  state  prison.  Writ 
denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jay  L.  Henry  and  Wachhorst  &  Wachhorst  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Bespondenta 

HART,  J. — ^The  petitioner,  a  prisoner  confined  in  the 
state  prison  at  Bepresa,  this  state,  claiming  that  thus  he 
is  being  illegally  restrained  of  his  liberty  by  the  warden 
of  said  prison,  asks,  by  this  petition  for  a  writ  of  habeas 
corpus,  that  he  be  discharged  from  such  restraint  and  re- 
stored to  his  liberty. 

The  petition  shows  that  the  petitioner,  having  previously 
been  duly  convicted  in  the  superior  court  of  Los  Angeles 
County  of  a  felony  and  sentenced  by  said  court  to  a  term 
of  five  years  in  said  state  prison,  was,  in  pursuance  of  said 
judgment  of  conviction  and  sentence,  duly  delivered  into 
the  custody  of  the  warden  of  said  prison  on  the  thirteenth 
day  of  February,  1915;  that,  in  the  month  of  August,  1916, 
the  petitioner,  then  a  prisoner  in  said  prison  under  the 
judgment  above  mentioned,  was  assigned  by  the  prison 
authorities,  upon  the  requisition  of  the  department  of  en- 
gineering of  the  state  of  California,  to  employment  at 
SusanviUe,  Lassen  County,  in  the  work  of  constructing  and 
improving  the  highway  system  of  the  state  of  California, 
said  order  of  assignment  to  such  employment  having  been 
made  under  and  in  pursuance  of  the  provisions  of  an  act 
of    the   legislature    of    the    state    of    California,    approved 
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April  27,  1916,  authorizing  the  employment  of  convict 
labor  in  the  construction,  improvement,  and  maintenance  of 
the  state  highways;  that,  while  he  was  so  employed,  and  on 
the  tenth  day  of  December,  1916,  the  petitioner,  as  the 
petition  delicately  states  it,  ''voluntarily  absented  himself 
from  said  emplo3anent"  (which,  in  plain  language,  means 
that  he  made  his  escape  from  the  officers  under  whose 
immediate  charge  he  was  so  employed  and  so  became  a  fugi- 
tive from  justice),  and  remained  ''absent  therefrom,"  as 
such  fugitive,  until  the  twenty-third  day  of  April,  1917, 
when  he  was  apprehended  and  placed  under  arrest  and  re- 
turned to  the  custody  of  the  warden  of  said  prison,  "where 
he  is  now  and  ever  since  has  been  confined  and  detained." 
The  petition  further  alleges  that  thereafter,  to  wit,  on  the 
nineteenth  day  of  May,  1917,  "the  board  of  prison  directors 
of  the  state  of  California,  without  any  formal  accusation, 
complaint  or  preliminary  affidavit  made  against  this  peti- 
tioner, without  due  or  any  notice  to  this  petitioner,  and  with- 
out giving  him  an  opportunity  to  be  heard,  or  the  right  of  a 
trial,  or  the  right  to  present  evidence  or  witnesses  in  his 
behalf,  ordered,  adjudged  and  declared  that  all  credits  and 
all  deductions  of  time  allowed  from  his  term  of  imprison- 
ment under  and  in  pursuance  of  the  provisions  of  section 
1588  of  the  Penal  Code  of  the  state  of  California,  at  any 
time  theretofore  earned  by  him,  or  at  any  time  thereafter 
earned  by  him,  be  and  the  same  were  thereupon  forfeited"; 
that  the  credits  and  deductions  so  declared  forfeited,  and 
to  which  it  is  alleged  the  petitioner  is  entitled,  amount  to 
one  year  and  five  months;  that  the  petitioner  has  actually 
served,  under  the  sentence  imposed  upon  him  by  the  court, 
up  to  the  time  of  the  application  for  this  writ,  four  years, 
five  months,  and  twenty-one  days,  and  that  with  the  credits 
and  deductions  allowed  from  said  s^itence,  under  the  provi- 
sions  of  section  1588  of  the  Penal  Code,  "to  all  of  which 
credits  and  deductions  the  prisoner  is  rightfully  entitled," 
the  petitioner  has  long  since  been,  and  now  is,  entitled  to  his 
liberty  and  discharge  from  said  state  prison. 

The  minutes  of  the  meeting  of  the  board  of  prison  direc- 
tors, held  on  the  nineteenth  day  of  May,  1917,  contain  the 
following  record  of  the  proceedings  had  by  the  said  board 
relative  to  the  char&re  of  escape  preferred  before  that  body 
against  the  prisoner: 
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•*No.  9411.    Henry  McDonald. 

"The  above  prisoner  was  brought  before  the  Board  on  a 
charge  of  having  escaped  from  the  State  Highway  Camp  at 
Susanville  on  December  10,  1916.  The  charge  was  read  and 
explained  to  him  and  being  asked  for  his  plea,  the  prisoner 
plead  guilty,  whereupon  a  motion  was  duly  made,  seconded 
wid  carried,  and  it  was — 

**  Resolved  that  the  Board  find  the  prisoner  guilty  of  the 
charge,  and  it  was — 

**  Further  Resolved  that  all  credits  earned  and  to  be 
earned  by  him  be  and  the  same  are  hereby  forfeited.'* 

Warden  J.  J.  Smith,  at  the  mutual  request  of  the  attor- 
neys for  the  petitioner  and  the  attorney-general,  was  sworn 
as  a  witness  before  this  court  at  the  hearing  of  this  petition 
and  testified  that  the  prisoner,  without  previous  notice  of 
the  hearing  of  the  charge  of  escape  filed  against  him  by 
the  board  of  directors,  was,  on  the  day  named  in  the  min- 
utes of  the  board,  brought  before  that  body  and  then  and 
there  entered  a  plea  of  guilty  to  the  charge  after  the  na- 
ture of  the  same  had  been  stated  and  explained  to  him 
by  the  board.  The  warden  further  stated  that  that  course 
was  the  customary  one  in  all  such  cases,  the  practice  of 
giving  prisoners  so  charged  formal  previous  notice  of  the 
hearing  of  the  charge  by  the  board  never  having  been  fol- 
lowed, as  a  general  rule. 

The  points  made  by  the  petitioner,  in  support  of  his  claim 
that  he  is  entitled  to  be  discharged  from  custody,  are  that 
the  board  of  prison  directors  did  not  acquire  jurisdiction 
to  hear  and  determine  the  charge  against  him  for  the  rea- 
son that  no  formal  accusation  or  complaint,  **or  preliminary 
affidavit  containing  the  charge  against  this  petitioner  was 
filed  or  made  against  him,"  and  that,  the  petitioner  not 
having  been  given  the  notice  required  by  law,  or  any  notice, 
of  the  pendency  before  that  body  of  the  charge  against  him, 
the  said  board  never  acquired  jurisdiction  of  the  person  of 
the  petitioner.  It  is  hence  argued  that  the  action  of  the 
board  declaring  forfeited  the  deductions  from  his  sentence 
to  which  the  prisoner  was  entitled  under  the  section  of  the 
Penal  Code  above  named  is  absolutely  null  and  of  no  legal 
force. 
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Section  1588  of  the  Penal  Code  provides  that  any  convict 
''who  shall  have  no  infraction  of  the  rules  and  regulations 
of  the  prison,  or  laws  of  the  state,  recorded  against  him, 
and  who  performs  in  a  faithful,  orderly  and  peaceable 
manner  the  duties  assigned  to  him,  shall  be  allowed  from 
his  term,  instead  and  lieu  of  the  credits  heretofore  allowed 
by  law,"  a  certain  specified  deduction  from  each  year  of  said 
term.  The  section  further  provides:  *'Each  convict  shall 
be  entitled  to  these  deductions,  unless  the  board  of  (prison) 
directors  shall  find  that  for  misconduct  or  other  cause  he 
should  not  receive  them.  But  if  any  convict  shall  commit 
any  assault  upon  his  keeper,  or  any  foreman,  officer,  con- 
vict, or  person,  or  otherwise  endanger  life,  or  shall  be  guilty 
of  any  flagrant  disregard  of  the  rules  of  the  prison,  or  com- 
mit any  misdemeanor,  or  in  any  manner  violate  any  of  the 
rules  and  regulations  of  the  prison,  he  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense,  or  that,  under  this  section, 
he  may  earn  in  the  future,  or  shall  forfeit  such  part  of 
such  deductions  as  to  the  board  of  directors  may  seem  just; 
such  forfeiture,  however,  shall  be  made  only  by  the  board 
of  directors  after  due  proof  of  the  offense  and  notice  to  the 
offender.*' 

[1]  The  obvious  purpose  of  vesting  in  the  governing 
board  of  the  state  prisons  of  California  the  right  and  the 
power  to  punish  prisoners  confined  in  those  prisons  in  the 
manner  prescribed  by  section  1588  is  to  compel,  on  the  part 
of  such  prisoners,  obedience  to  the  rules  of  discipline  estab- 
lished for  the  government  of  the  conduct  of  the  inmates  of 
those  institutions,  a  power  quite  essential  to  the  maintenance 
of  proper  discipline  of  such  prisoners  and  the  orderly  be- 
havior of  the  prisoners.  It  is,  therefore,  plainly  manifest 
that  a  proceeding  instituted  by  the  governing  board  of  our 
state  prisons  for  the  purpose  of  ascertaining  and  deter- 
mining whether  a  prisoner  confined  in  any  of  said  prisons 
has  been  guilty,  while  such  prisoner,  of  an  infraction  of 
any  of  the  prison  rules  or  of  any  law  of  the  state  was 
intended  to  be  summary  in  character  only  or  not  to  be  in- 
augurated and  conducted  after  the  fashion  of  the  strict  pro- 
cedural rules  by  which  eases  are  commenced  and  tried  in 
the  courts  of  justice.  This  conclusion  is  fortified  by  the 
consideration   that  the  legislature  has  not,  in  terms,   pro- 
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vided  in  section  1588  of  the  Penal  Code,  or  in  any  other 
law  or  provision  of  law  of  which  we  have  knowledge,  that 
a  charge  preferred  against  a  prisoner  under  said  section 
shall  be  in  writing,  nor,  indeed,  has  it  prescribed  any 
formal  procedure  by  which  such  cases  shall  be  commenced 
before  and  investigated  by  the  board.  [2]  Of  course, 
a  prisoner  charged  with  an  offense  under  section  1588  is 
entitled  to  be  informed,  before  he  is  put  upon  his  trial,  of 
the  nature  of  such  offense,  and  it  is  to  be  conceded  that 
it  would  be  the  more  orderly  to  put  the  charge  in  writing 
and  in  such  language  as  would  leave  him  in  no  doubt  as  to 
the  nature  of  the  charge.  Undoubtedly,  a  charge  against 
a  prisoner,  with  a  sufficient  explanation  of  its  nature,  if 
not  in  some  other  form  of  writing,  is  always  inserted  in 
some  book  kept  to  preserve  a  record  of  the  proceedings  of 
the  board  of  directors;  and,  we  may  observe,  in  this  case, 
if  we  assume,  as  we  are  authorized  to  do,  that  the  minutes 
of  the  proceedings  before  the  board  of  directors  involving 
the  investigation  of  the  charge  against  the  petitioner  state 
the  truth,  the  charge  against  him  was  in  some  written  form, 
it  appearing  from  the  minutes  that  'Hhe  charge  was  read 
and  explained  to  him,  and  being  asked  for  his  plea,  the 
prisoner  plead  guilty."  Whether  the  charge  was  merely 
entered  in  some  book  in  which  evidence  of  the  proceedings 
of  the  board  is  preserved  or  written  on  a  sheet  of  paper 
disconnected  with  any  such  book,  in  either  case  it  was 
sufficient  under  the  law.  Indeed,  we  can  see  no  reason  for 
holding  that,  in  a  strict  sense,  it  would  not  have  been 
sufficient  for  the  presiding  officer  or  some  other  member  or 
the  secretary  of  the  board  merely  to  state  to  the  prisoner 
orally  the  nature  of  the  offense  to  which  he  was  required 
to  plead. 

[3]  As  to  the  second  point,  to  wit,  that  the  board  of 
prison  directors  did  not  acquire  jurisdiction  of  the  person 
of  the  petitioner  because  he  was  not  given  the  notice  of 
the  pendency  of  the  charge  against  him  before  the  board 
prescribed  by  section  1588,  it  is  first  to  be  conceded  that 
the  provision  of  said  section,  as  to  notice  in  such  cases, 
is  obviously  mandatory.  In  other  words,  such  notice  must 
be  given  in  all  such  cases.  The  statute  so  provides  and, 
besides,  the  provision  as  to  deductions  from  sentence  becomes 
a  part  of  the  judgment  of  sentence  {Ex  parte  Wadleigh,  82 
Cal.  518,  520,   [23  Pac.  190]),  and  to  deny  to  a  prisoner 
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in  such  case,  even  if  it  were  through  omission  by  the  legis- 
lature to  make  specific  provision  therefor,  the  right  to 
be  notified  of  a  charge  pending  against  him  before  the  prison 
board  would  amount  to  a  denial  to  him  of  the  protection 
of  the  constitutional  guaranty  that  no  person's  property  or 
liberty  or  life  shall  be  taken  from  him  except  by  due  pro- 
cess of  law.  But  it  will  be  observed  that  section  1588  does 
not  require,  in  specific  terms,  that  the  notice  to  be  given 
to  a  prisoner  of  the  filing  of  a  charge  against  him  before 
the  prison  board  shall  be  in  writing,  nor  is  it  specified 
how  much  notice,  as  to  time,  shall  be  given  the  prisoner. 
It  was,  however,  contended  at  the  hearing  of  this  proceed- 
ing that,  where  a  statute  or  section  of  any  of  the  codes 
requires  a  notice  to  be  given  of  any  proceeding  or  action 
to  be  taken  before  any  tribunal  against  a  party,  such  a  no- 
tice must  be  in  writing,  and  that,  therefore,  while  section 
1588  does  not,  in  terms,  require  the  notice  therein  men- 
tioned and  to  be  given  a  prisoner  of  the  pendency  of  a 
charge  against  him  before  the  prison  board  to  be  in  writing, 
such  a  notice  in  such  case  must,  nevertheless,  be  given.  No 
authorities  are  cited  in  support  of  this  proposition,  but  we 
suppose  that  its  foundation  is  in  section  1010  of  the  Code 
of  Civil  Procedure  and  some  cases  explaining  the  scope  of 
that  section.  (See  Fomi  v.  YoeU,  99  Cal.  173,  [33  Pac. 
887],  and  cases  therein  cited;  also,  Peterson  v.  Superior 
Court,  30  Cal.  App.  466,  [158  Pac.  547].)  We  are  of  the 
opinion  that  neither  the  code  section  last  above  mentioned 
nor  the  decisions  cited  construing  the  same  have  any  ap- 
plication to  the  notice  referred  to  in  section  1588  of  the 
Penal  Code.  Nor  do  we  find  any  reason  for  holding  that 
written  notice  is  imperatively  demanded  by  the  last-named 
section.  So  long  as  the  prisoner  is  given  due  or  such  timely 
notice  as  will  put  him  in  possession  of  knowledge  of  the 
nature  of  the  charge  to  which  he  is  required  to  plead  and  as 
will  afiford  him  suflScient  opportunity  for  the  preparation 
of  any  defense  which  he  may  have,  whether  such  notice 
be  given  in  writing  or  orally,  it  is  sufficient;  for  the  ob- 
vious purpose  of  the  notice  referred  to  in  section  1588  is 
to  give  the  prisoner  an  opportunity  to  prepare  any  de- 
fense he  may  desire  to  oflfer  in  impeachment  of  the  charge 
preferred  against  him  and  to  offer  such  defense  at  the 
hearing  of  the  charge. 


Jan.  1920.]  In  re  McDonald.  487 

[4]     It  follows,  from  the  foregoing  views  and  conclusion, 
that   there   are   two   answers  to  the   proposition   that   the 
petitioner  here  was  not  given  sufficient  notice  of  the  filing 
of  the  charge  against   him,  viz.:  1.  That  he  was  brought 
before  the  board  and  there  notified  of  the  offense  with  which 
he  was  there  charged.    In  this  connection,  we  remark  that 
we   must  assume,   in  this   proceeding,   that   had   petitioner 
desired  to  contest  the  charge,  he  would  have  so  stated  to  the 
prison  board  when  notified  of  the  pendency  of  the  charge 
against  him,  and  that  the  board  would  thereupon  have  given 
him  ample  opportunity  to  prepare  his  defense  and  to  pro- 
cure the  attendance  of  witnesses  to  testify  in  support  of  his 
defense;   2.  That  the  accused,  upon  being   brought   before 
the  board,  and  the  charge  read  and  explained  to  him,  entered 
a  plea  of  guilty  to  the  charge  as  so  read  and  explained.    To 
our  minds,  this  latter  action  of  the  prisoner  amounted  to 
and,  in  fact,  involved  a  waiver  by  him  of  any  further  or 
different  notice  than  that  which  had  been  given  him.     The 
just  interpretation  of  his  plea  to  the  charge  is  that  he  un- 
derstood what  the  charge  was,  knew  the  consequences  of  a 
conviction,  or  a  plea  of  guilty  thereto;  that  he  had  no  de- 
fense  which  he   could   interpose  to   the  charge,   and  that, 
therefore,  he  did   not  desire  to  introduce  evidence  or   to 
have  a  trial  of  the  charge  against  him.    In  reply  to  the 
question  of  waiver,  however,  counsel  for  petitioner  contend 
that  the  latter 's  appearance  before  the  board  to  answer  to 
the  charge  was  not  voluntary  and  that,  therefore,  his  plea 
of  guilty,  under  such  circumstances,  cannot  legally  be  held 
to  be  a  waiver.    In  connection  with  this  contention,  and  as 
supporting  it,  it  is  suggested  that  jurisdiction   cannot   be 
conferred  by  consent  or  stipulation  of  the  parties  to  a  con- 
trover^  upon  a  court  or  other  tribunal.    As  to  the  first 
proposition,  it  is  to  be  conceded  that  the  appearance  of  the 
prisoner,  in  the  proceeding  instituted   against  him  before 
the  prison  board,  was  not  strictly  a  voluntary  appearance. 
The  warden  testified  that  it  was  the  uniform  practice  in 
such  cases  to  take  the  prisoner  from  his  particular  place 
of  confinement  before  the  board  and  there  notify  him  that 
an   offense  against   the   prison   rules   was   pending  against 
him  and  that  the  charge  was  to  be  in  vest  i  crated,  and  we  as- 
sume that  that  was  about  what  was  done  in  this  ease.     But 
the  point  is  without  merit. 
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While^  as  stated,  it  must  be  admitted  to  be  true  that 
the  appearance  of  a  prisoner  before  the  prison  board  to 
make  answer  and  defend  against  a  charge  of  offending 
against  the  rules  of  the  prison,  where  he  does  not  himself 
or  of  his  own  volition  offer  to  go  before  the  board  for  that 
purpose,  is,  in  a  sense,  involuntary,  it  must  also  be  conceded 
that  such  appearance  by  a  prisoner,  circumstanced  as  is 
the  petitioner  or  any  other  prisoner  confined  in  one  of  our 
state  prisons,  is  no  less  voluntary  than  is  the  appearance 
in  court  of  a  prisoner  confined  in  a  county  jail  on  a  felony 
charge  to  plead  to  the  indictment  or  information  accusing 
him  of  the  offense.  The  latter  may  not  make  his  appearance 
before  the  court  to  plead  to  the  charge  voluntarUy,  in 
the  strict  sense  of  that  term.  Indeed,  it  can  safely  be  de- 
clared that  he  would  undoubtedly  prefer  not  to  be  arraigned 
and  tried  upon  the  charge  at  all,  and  would  not  appear 
for  that  purpose  but  for  the  fact  that  he  is  in  custody  and 
may  be  required  to  do  so.  A  prisoner  confined  in  a  county 
jail  upon  a  felony  charge  awaiting  trial  thereon  cannot, 
obviously,  if  he  pleads  guilty  upon  his  arraignment,  com- 
plain that  he  was  not  given  time  within  which  to  prepare 
himself  for  a  trial  which  his  plea  shows  that  he  did  not 
want.  And  so  in  the  case  of  a  prisoner  confined  in  the 
state  prison,  who  has  been  charged  before  the  prison  board 
with  an  infraction  of  the  established  prison  discipline.  If, 
upon  being  taken  before  the  board,  he  pleads  guilty  to  the 
charge,  such  plea  implies  that,  whatever  the  character  of 
the  notice  given  him  of  the  pendency  of  the  charge  was,  it 
was  enough  for  him  for  the  purposes  of  his  plea,  and  it 
would  be  very  strange,  indeed,  if  he  could  thereafter  suc- 
cessfully put  forth  the  plea  in  the  courts  that  he  had  not 
been  given  the  notice  essential  to  a  preparation  by  him  of  a 
trial  which  his  plea  demonstrated  that  he  did  not  desire. 
But  it  is  too  obvious  to  require  even  a  suggestion  of  the 
proposition  in  this  opinion  that  under  such  circumstances 
the  prisoner  would  not  have  a  legal  leg  to  stand  on  before 
a  court.  His  plea  of  guilty,  as  above  declared,  amounted  to 
a  waiver  of  the  notice  contemplated  by  section  1588,  the 
purpose  of  which  is,  as  we  have  shown,  not  to  give  the  prison 
board  jurisdiction  of  his  person,  but  to  enable  him  to  make 
whatever  preparation  he  may  conceive  to  be  necessary  to 
resist  the  force  of  the  charge  against  him. 
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To  the  second  proposition — that  is,  that  jurisdiction  can- 
not be  conferred  upon  a  tribunal  by  consent — the  answer 
is  that  the  situation  now  being  considered  is  not  one  where 
jurisdiction  is  conferred  or  attempted  to  be  conferred  by 
consent,  but  one  where  a  party  submits  himself  to  the 
jurisdiction  of  the  tribunal  which  (as  we  have  shown)  by 
the  filing  with  it  of  a  complaint  against  the  accused  charg- 
ing him  with  an  offense  against  the  prison  rules  had  acquired 
jurisdiction  of  the  subject  matter  of  the  complaint  or  con- 
troversy. 

[6]  What  is  generally  meant  by  the  expression  that 
''jurisdiction  cannot  be  conferred  upon  a  court  by  the  mere 
consent  of  the  parties"  is  that  jurisdiction  of  the  subject 
matter  of  an  action  or  proceeding  cannot  be  so  conferred. 
The  law  itself  fixes  the  jurisdiction  of  all  tribunals — ^that 
is,  it  fixes  or  prescribes  and  limits  the  extent  or  scope 
of  the  power  of  all  tribunals  to  hear  and  determine  certain 
matters — and  it  is  as  clear  as  any  proposition  can  be  made 
that,  where  a  court  has  under  the  law  no  jurisdiction  to 
hear  and  determine  a  certain  matter,  then  such  court  can- 
not be  vested  with  jurisdiction  of  such  matter  by  the  con- 
sent or  agreement  of  the  parties  to  the  controversy,  or  either 
of  them.  And  this  might  in  some  instances  be  true  if  the 
court,  having  lawful  jurisdiction  of  the  subject  matter  of  the 
controversy,  has  failed,  for  some  reason,  perhaps  some  rea- 
son arising  from  a  misconception  of  the  remedy  suitable 
to  the  relief  sought,  acquired  the  right  to  put  its  general 
jurisdiction  in  motion  as  to  that  particular  controversy. 
But,  as  above  stated,  where  the  question  is  as  to  the  juris- 
diction of  the  tribunal  of  the  person  of  a  party  to  a  con- 
troversy of  the  subject  matter  of  which  such  tribunal  has 
jurisdiction  under  the  law,  the  rule  above  discussed  has  no 
application.  If  a  defendant  in  a  civil  action  appears  therein 
and  answers  or  demurs  to  the  complaint  without  having  been 
regularly  or  duly  summoned,  he  thereupon  submits  himself 
to  the  jurisdiction  of  the  court  in  the  action,  and  the  court 
thus  acquires  jurisdiction  of  his  person  as  effectually  as 
though  he  had  been  served  with  summons  in  any  of  the 
modes  prescribed  by  law.  In  a  criminal  case,  the  court, 
immediately  upon  the  filing  of  a  complaint,  if  the  charge 
be  an  ordinary  misdemeanor,  or  of  an  indictment  or  in- 
formation, if  the  charge  be  an  indictable  offense,  acquires 
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jurisdiction  of  the  person  of  the  accused  to  the  extent  that 
it  is  authorized  by  appropriate  process  to  compel  him  to 
appear  and  plead  to  the  charge  and  to  stand  trial  thereon^ 
if  he  pleads  not  guilty.  [6]  The  situation  as  to  a  prisoner 
confined  in  a  state  prison  is  even  different  from  that  with 
regard  to  criminal  cases  arising  in  the  courts;  for,  under 
the  law  giving  to  the  board  of  state  prison  directors  its 
powers  as  such,  the  said  board  has  at  all  times  for  all  the 
purposes  of  the  state  prisons  and  the  government  thereof 
jurisdiction  of  the  persons  of  all  prisoners  confined  therein. 
But  if  it  be  said  that,  since  in  a  particular  proceeding, 
like  the  one  here,  the  prisoner's  right  to  liberty  is  at  stake, 
the  law,  therefore,  contemplates  that  some  preliminary 
special  step  be  taken  to  give  the  board  jurisdiction  of  the 
person  of  the  prisoner  in  such  particular  proceeding,  the 
answer  is  that,  losing  sight  for  the  moment  of  the  propo- 
sition that  the  board  under  the  law  giving  it  its  powers 
as  such  has  jurisdiction  of  and  over  the  persons  of  all  pris- 
oners confined  in  our  state  prisons,  the  filing  of  a  charge 
before  the  board  against  a  prisoner,  ipso  facto  gives  the 
board  jurisdiction  of  his  person  as  to  that  particular 
proceeding  to  the  extent  that  it  is  authorized  to  compel 
him  to  appear  before  the  board  and  answer  to  the  charge 
whether  he  desires  to  or  not  But  a  conclusive  reply  to 
the  whole  contention  in  this  case  is  that  the  petitioner 
submitted  his  person  to  the  jurisdiction  of  the  board  of 
directors  when  he  entered  a  plea  of  guilty  of  the  offense 
of  which  he  was  accused  before  that  body. 

There  is  nothing  said  in  the  case  of  In  re  Knowlton,  136 
Cal.  107,  [68  Pac.  480],  or  the  other  cases  cited  in  the 
briefs  of  petitioner,  in  confiict  with  the  views  herein  ex- 
pressed. In  the  Enowlton  case  it  is  merely  held,  as  we 
here  hold,  that  a  prisoner  proceeded  against  before  the 
prison  directors  under  section  1588  of  the  Penal  Code  is,  by 
virtue  of  the  requirement  of  said  section,  entitled  to  such 
notice  of  the  proceedings  or  the  charge  against  him  as 
will  afford  him  reasonable  or  sufficient  opportunity  to  pre- 
pare for  and  present  his  defense  and  that  the  alleged 
offender  shall  not  be  convicted  except  upon  a  regular  hear- 
ing of  the  charge  preferred  against  him. 

In  concluding,  we  do  not  regard  it  amiss  to  suggest 
here  that  the  better  plan  to  adopt  in  such  cases  is  to  file 
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written  charges  against  the  prisoner  with  the  prison  board 
and  thereupon  serve  upon  the  alleged  offender  written  no- 
tice stating  generally  the  nature  of  the  charge  preferred 
against  him  and  that  the  same  will  be  taken  up  for  hear- 
ing at  some  future  date,  naming  the  date,  and  giving  the 
prisoner  all  reasonably  necessary  time  within  which  to  pre- 
pare himself  to  meet  the  charge. 

For  the  reasons  herein  given,  the  writ  herein  prayed 
for  is  denied  and  the  petitioner  remanded  to  the  custody  of 
the  warden  of  the  state  prison  at  Bepresa. 

Ellison,  P.  J.,  pro  tent.,  and  Burnett,  J.,  concurred. 


[(St.  No.   2966.    First   Appellate   District,   Dividoa   One.— January 

16,  1920.] 

CALIFORNIA   PACKING   COEPORATION    (a   Corpora- 
tion), Respondent,  v.  S.  E1A.T0,  Appellant. 

[1]  Attachment — Gontkact  roa  Baub  and  Dblivery  or  Gbop — ^Action 
roB  Damages  won  Breach. — In  an  action  for  damages  for  breach 
of  an  agreement  for  the  sale  and  delivery  of  a  crop  of  tomatoes, 
the  issuance  of  an  attachment  is  not  authorized, 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  denying  a  motion  to  dismiss  an  attachment 
William  S.  Wells,  Judge.    Reversed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Sapiro,  Neylan  &  Ehrlich  for  Appellant 

Pillsbury,  Madison  &  Sutro,  Thomas,  Beedy  ft  Lanagan 
and  A.  E.  Roth  for  Respondent. 

WASTE,  P.  J.— [1]  This  is  an  appeal  from  an  order 
denying  a  motion  to  dismiss  an  attachment.  The  action 
was  brought  by  respondent  to  recover  damages  from  the 
appellant,  by  reason  of  a  breach  of  his  agreement  to  sell 
and  deliver  a  crop  of  tomatoes.  It  is  alleged  in  the  com- 
plaint that  under  the  terms  of  the  contract  between  the 
parties  the  defendant  agreed  to  sell  and  deliver,  and  plain- 
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tiff  agreed  to  buy,  when  the  same  became  ripe  and  ready 
for  delivery,  all  tomatoes  grown  on  a  designated  parcel 
of  land.  The  price  agreed  to  be  paid  was  the  sum  of  fifteen 
dollars  per  ton.  The  damage  alleged  is  the  difference  be- 
tween that  price  and  the  market  price  of  the  tomatoes  on 
the  day  that  appellant  contracted  to  deliver  them,  and 
upon  every  day  after  that  time  to  the  filing  of  the  suit, 
which  market  price  is  alleged  to  be  twenty-five  dollars  per 
ton. 

The  affidavit  for  attachment  contains  the  averment  that 
the  defendant  in  the  action  "is  indebted  to  plaintiff  in  the 
sum  of  two  thousand  dollars  ($2000),  over  and  above  all 
legal  set-offs  and  counter-claims  upon  a  contract  for  the 
direct  payment  of  money,  to-wit,  a  contract  by  which  the 
defendant  agreed  to  pay  plaintiff  the  difference  between 
three  thousand  dollars  ($3000),  the  contract  price  of  a  cer- 
tain crop  of  tomatoes,  and  five  thousand  dollars  ($5000), 
the  market  value  of  said  tomatoes. ''  It  further  shows  that 
the  contract  was  made,  and  was  payable,  in  this  state,  and 
complies  fully  with  section  538  of  the  Code  of  Civil  Pro- 
cedure, which  prescribes  what  an  affidavit  for  attachment 
must  contain. 

The  defendant  made  a  motion  to  dissolve  the  writ  of 
attachment  upon  the  ground  that  the  same  was  improperly 
and  irregularly  issued,  in  that  there  is  a  fatal  variance  be- 
tween the  affidavit  upon  which  it  was  issued  and  the  com- 
plaint, in  the  action,  specifying  two  reasons:  (1)  That  it 
appears  upon  the  face  of  the  complaint  in  the  action  that 
the  defendant  is  not  indebted  to  plaintiff  upon  a  contract, 
express  or  implied,  for  the  direct  payment  of  money;  (2) 
that  the  action  is  one  for  damages  only,  and  the  damages 
are  not  liquidated. 

Respondent  insists  that  the  action  is  one  upon  an  implied 
contract  for  the  direct  payment  of  money,  to  wit,  an  im- 
plied contract  to  pay  the  buyer  the  difference  between  the 
contract  price  and  tiie  market  value  of  the  goods. 

After  this  matter  was  submitted  and  first  decided  the 
decision  of  the  supreme  court  in  WUlett  dk  Burr  v.  Alpert 
et  ol.,  181  Cal.  652,  [185  Pac.  976],  was  handed  down. 
A  petition  for  a  rehearing  has  since  been  denied.  In  that 
opinion  the  precise  question  presented  by  this  appeal  was 
considered  and  decided.  We  are  unable  to  distinguish  the 
nature  of  the  transactions  in  the  two  cases.    There  the  con- 
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tract  was  to  sell  a  large  amount  of  railroad  equipment. 
It  was  alleged  in  the  complaint  that  the  defendant  delivered 
only  425  tons,  instead  of  six  hundred  tons  of  rails,  and  that 
by  reason  of  such  failure  the  plaintiflE  had  been  damaged. 
An  attachment  was  issued,  the  affidavit  therefor  being  in  the 
usual  form  and,  as  in  the  case  at  bar,  alleged  that  each  of 
the  defendants  was  indebted  to  the  plaintiff  in  the  sum  of 
$6,562.50,  upon  an  express  contract  for  the  direct  payment 
of  money. 

A  motion  was  made  to  dismiss  the  attachment,  which  was 
granted.  One  of  the  grounds  of  the  motion  was  that  the 
writ  of  attachment  was  irregularly  issued  in  that  the  claim 
sued  npon  ''was  not  an  indebtedness  due  from  defendant  to 
plaintiff  upon  a  contract  express  or  implied,  for  the  direct 
payment  of  money,  but  that,  on  the  contrary,  said  alleged 
claim  set  forth  in  plaintiff's  complaint  herein  is  for  an 
alleged  breach  of  contract  upon  a  claim  for  unliquidated 
damages. ' ' 

After  an  exhaustive  examination  of  the  question  thus  pre- 
sented, and  a  study  of  the  authorities  cited,  many  of  which 
have  been  presented  for  our  consideration,  the  court  upheld 
the  lower  court's  ruling.  The  heart  of  the  decision  is  con- 
tained in  the  following  quotation: 

''To  recapitulate,  it  is  plain  in  the  present  case  that  there 
is  no  express  contract  for  the  direct  payment  of  money; 
it  is  also  plain  that  there  is  no  implied  contract  unless  the 
law  creates  the  fiction  of  one  for  the  purpose  of  permitting 
an  action  upon  a  common  count;  and,  finally,  it  is  a  well- 
settled  rule  that  an  action  upon  a  common  count  will  not 
be  permitted  in  such  a  case  as  this,  where  there  is  an  ex- 
press contract  to  do  something  else  than  pay  money,  and 
damages  are  sought  because  of  the  failure  of  the  defendant 
to  do  that  something  else.  It  follows  that  the  present  action 
is  not  one  in  which  the  statute  authorizes  the  issuance  of  an 
attachment.  To  hold  otherwise  would  be  simply  to  wipe 
out  the  statute  and  permit  an  attachment  in  every  action 
for  damages  for  a  breach  of  contract,  regardless  of  whether 
or  not  the  contract  be  one  for  the  direct  payment  of 
money. ' ' 

The  order  appealed  from  is  reversed. 

Knight,  J.,  pro  tern.,  and  Richards,  J.,  concurred. 
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[Ciim.  No.  483.    TMrd  Appellate  District.-— January  19,  1920.] 

THE  PEOPLE,  Respondent,  v.  D.  0.  MILLER,  Appellant, 

[1]  GSbiminal  Law — ^Labcbny  or  Automobilb — Unexplained  Posses- 
sion BY  Defendant — Invebence  or  Guii/r. — In  this  prosecution  for 
the  theft  of  an  automobile,  the  evidence  showing  the  possession  of 
the  ear  by  the  defendant  shortly  after  the  commission  of  the  crime 
and  his  failure  to  offer  any  explanation  when  arrested,  coupled  with 
other  circumstantial  evidence,  was  sufficient  to  justify  the  inference 
that  the  defendant  was  the  perpetrator  of  the  crime. 

[2]  Id. — Failttbe  to  Demand  Cab — Ck)MMBNT  by  Distbict  Attobney — 
LEOirniATE  Aboument. — ^In  a  prosecution  for  the  theft  of  an  auto- 
mobile, a  statement  by  the  district  attorney,  in  his  argiiment  to 
the  jury,  that  there  is  no  evidence  that  the  person  to  whom  the 
defendant  sold  the  car  and  from  whom  the  owner  recovered  the 
possession  thereof  "has  ever  sought  to  recover  this  car;  he  never 
made  a  demand  for  the  car,"  is  within  the  scope  of  legitimate 
argument,  that  fact  being  a  circumstance  tending  to  shake  the 
credit  to  be  given  to  his  testimony  that  he  purchased  the  car  from 
the  defendant  on  a  particular  date,  which  date  was  more  than  two 
weeks  before  the  theft,  and  to  show  hia  knowledge  or  belief  that 
the  car  had  been  stolen. 

[8]  Id. — Defendant's  Unexplained  Possession  or  Cab — Pbopeb  Coic- 
MENT  by  Distbict  Attobney. — In  a  prosecution  for  the  theft  of 
an  automobile,  it  is  not  error  for  the  district  attorney,  in  his  argu- 
ment to  the  jury,  to  call  their  attention  to  the  failure  of  the  de- 
fendant to  produce  any  witness  to  account  for  his  possession  of  the 
property. 

APPEAL  from   a  judgment  of  the   Superior   Court   of 
Stanislaus  County.    L.   W.   Fulkerth,   Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  F.  Woolner  and  W.  C.  Le  Hane  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J. — Defendant  was  charged,  in  an  informa- 
tion in  the  superior  court  of  Stanislaus  County,  with  the 


1.    Possession  of  recently  stolen  property  as  evidence  of  larceny, 
note,  12  L.  B.  A.  (N.  8.)   199. 
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theft  of  a  light  Buick  automobile,  the  property  of  one 
J.  W.  Boss.  He  was  convicted  by  a  jury,  and  from  the 
judgment  sentencing  him  to  the  penitentiary  and  from  an 
order  denying  his  motion  for  a  new  trial,  an  appeal  has 
been  taken.  Some  of  the  facts,  upon  which  respondent 
relies  for  a  justification  of  the  verdict,  are  undisputed  and 
others  follow  as  a  fair  inference  from  certain  evidence  ap- 
pearing in  the  record.  We  are  warranted  by  this  record 
in  stating  the  case  as  follows:  On  November  16,  1917, 
Ross  had  the  car  standing  on  the  street  near  his  office  in 
the  city  of  Modesto,  in  said  county  of  Stanislaus.  When 
he  went  to  get  the  machine,  about  6  o'clock  in  the  evening, 
he  found  it  had  been  taken  away.  On  January  27,  1918, 
the  car  was  recovered  from  the  possession  of  a  man  named 
Christiansen  at  Fresno.  It  had  been  delivered  to  said  Chris- 
tiansen by  the  defendant  herein  on  or  about  the  twenty- 
fourth  day  of  November,  1917.  After  Ross  learned  of  the 
finding  of  his  car,  he  went  to  a  garage,  used  and  operated 
by  the  defendant  at  Oakland,  and  there  found  and  identified 
certain  parts  of  the  equipment  which  had  been  on  his  car 
when  taken  away  and  which  had  been  removed  therefrom. 
When  the  machine  was  recovered,  the  engine  number  had 
been  changed.  Certain  parts  of  the  equipment  had  been 
removed  and  replaced  by  different  equipment  of  similar 
mechanical  character.  About  the  time  that  the  car  was 
stolen,  defendant  had  been  seen  to  drive  into  a  garage 
at  Riverbank,  a  town  situated  between  Modesto  and  Oak- 
land and  about  ten  miles  from  Modesto,  with  a  Buick  au- 
tomobile in  his  possession,  which  answered  the  description 
of  the  machine  taken,  belonging  to  Ross.  When  defendant 
was  arrested  for  the  theft,  he  made  no  explanation  of  how 
he  came  into  possession  of  said  machine;  he  did  not  claim 
that  he  had  purchased  it,  nor  did  he  state  how  long  he  had 
been  in  possession  of  it.  In  fact,  the  officer  who  arrested 
him  testiiSed  that  he  made  no  statement  concerning  it  what- 
ever. Defendant  was  not  called  as  a  witness,  and  the 
only  thing  in  the  record  tending  in  the  slightest  to  rebut 
the  inference  of  guilty  possession  was  the  statement  of  two 
witnesses  that  defendant  said  he  had  purchased  the  ma- 
chine from  a  woman  at  Redding. 

It  is  the  claim  of  appellant  that  the  evidence  is  insufficient 
to  justify  the  conviction.  The  claim  is  based  upon  the  con- 
tention,  first,  that  tliere  was  no  sufficient  identification  of 
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the  machine  as  the  property  of  Boss  which  was  stolen;  and, 
second,  that,  if  so,  there  was  not  sufficient  evidence  to 
justify  the  inference  that  defendant  was  the  perpetrator 
of  the  crime. 

There  is  no  merit  whatever  in  the  first  of  these  conten- 
tions. J.  W.  Boss  told  an  apparently  straightforward  story 
and  pointed  out  the  marks  of  identification  by  which  he 
reached  the  conclusion  that  the  machine  was  his  property, 
and  he  declared,  ''and  with  all  these  identification  marks 
I  knew  positively  and  absolutely  that  that  was  my  car," 
and,  furthermore,  in  reply  to  the  question,  "You  have  no 
doubt  of  itf  he  answered,  "No  question  of  doubt  what- 
ever." [1]  Something  may  be  said  in  defense  of  the  other 
claim,  but  a  reading  of  the  record  convinces  us  that  the 
verdict  is  sufficiently  supported  to  withstand  an  attack  on 
appeal.  The  possession  of  the  property  shortly  after  the  com- 
mission of  the  crmie  is,  of  course,  an  important  circumstance. 
Appellant's  failure  to  oflPer  any  explanation  when  arrested! 
could  scarcely  be  of  less  significance  in  the  minds  of  the 
jury  than  a  confession  of  guilt.  The  jurors  would  natu- 
rally and  reasonably  conclude  that  if  he  had  purchased  the 
property  or  acquired  possession  of  it  honestly  he  would  be 
swift  to  declare  and  explain  the  circumstances  that  vindi- 
cated his  conduct.  If  he  had  purchased  it  from  a  woman  in 
Redding  or  anyone  else,  is  there  anyone  so  unsophisticated 
as  to  believe  that  he  would  not  have  so  declared  and  at  least 
have  made  an  effort  to  locate  the  vendor  t  His  silence, 
when  it  would  have  been  so  easy  for  him  to  speak  if  inno- 
cent, is  quite  persuasive  and  convincing.  Appellant  claims 
that  the  incriminating  force  of  this  possession  is  materially 
weakened  by  the  circumstance  that  it  was  not  a  "recent 
possession,"  since  he  was  not  arrested  until  more  than 
two  months  after  the  theft.  But  this  view  ignores  the  fact 
that  Christiansen  himself  testified  that  he  purchased  the  ma- 
chine from  the  defendant  on  November  24,  1917;  and  from 
the  testimony  of  one  Tony  Lewis,  who  was  working  for 
defendant,  it  is  a  fair  inference  that  appellant  had  the  ma- 
chine in  his  possession  for  at  least  a  week  'i^efore  that. 
This  would  certainly  bring  it  very  close  to  the  date  of 
the  theft.  The  jury  had  the  right  to  conclude,  also,  that 
defendant  had  changed  the  number  on  the  motor  and  had 
removed  certain  portions  of  the  equipment  and  replaced 
them  with  others,  for  the  purpose  of  concealing  the  identity 
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of  the  car,  and  that  he  was  seen  with  the  car,  near  the 
time  of  the  larceny,  about  ten  miles  from  Modesto.  Of 
course,  the  evidence  is  circumstantial  and  not  as  conclusive 
as  in  many  cases,  but  we  think  it  cannot  be  said  that  the 
verdict  is  legally  unsupported. 

The  case  of  People  v.  Luchetti,  119  Cal.  501,  [51  Pac 
707],  seems  to  have  been  no  stronger  for  the  prosecution 
than  this,  and  yet,  the  supreme  court  upheld  the  conviction. 
We  may  compare  the  facts  of  the  two  cases  to  show  their 
similarity.  Therein,  the  cow  (the  property  alleged  to  have 
been  stolen)  was  missing  one  evening,  and  the  next  morning 
she  was  sold  by  the  defendant  to  a  butcher.  The  recent 
possession  of  the  stolen  property  was  the  principal  evidence 
against  the  defendant,  as  in  the  case  at  bar.  In  that  case 
the  defendant,  however,  took  the  stand  and  testified  that 
he  obtained  the  cow  from  one  Joe  Biverio.  He  gave  quite 
a  plausible  account  of  the  asserted  transaction.  It  was  held, 
though,  that  the  jury  had  a  right  to  reject  his  story  as  a 
fabrication.  The  supreme  court  attached  much  importance 
to  the  fact  that  the  defendant  made  no  effort  to  secure  the 
attendance  at  the  trial  of  said  Joe  Riverio  or  to  have  him 
arrested.  The  case  here  is  worse  for  the  defendant,  since 
he  made  no  explanation  or  did  not  attempt,  either  when 
arrested  or  at  the  trial,  to  excuse  or  justify  himself.  If 
we  may  believe  that  he  stated  to  two  of  the  witnesses  that 
he  purchased  the  machine  from  a  woman  in  Bedding,  then 
it  is  entirely  fair  to  assume  that  it  was  false,  since  he  made 
no  effort  to  verify  it.  In  the  Luchetti  case,  the  court 
quotes  from  the  authorities  as  to  the  significance  of  the 
possession  of  the  stolen  property  and  says:  "Appellant 
contends  that  having  given  a  reasonable  account  of  the  cir- 
rumstances  attending  his  possession  of  the  cow,  that  it 
removes  the  inference  of  guilt,  and  that,  therefore,  the  ver- 
dict should  have  been  in  his  favor.  But  whether  the  ac- 
count he  gave  was  either  true  or  reasonable  was  for  the 
jury  to  determine,  and  in  such  case  we  cannot  disturb  the 
verdict,  unless  we  can  say  that  his  explanation  of  his  pos- 
session was  so  clearly  and  evidently  true  that  the  opposite 
conclusion  could  only  be  reached  by  a  jury  under  the  in- 
fluence of  passion  or  prejudice.  We  think  the  jury  rightly 
concluded  that  his  story  was  fabricated,  and,  therefore, 
that  he  was  guilty  of  the  larceny."    When  we  recall   the 
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silence  of  the  defendant  herein  and  his  failure  to  make  any 
effort  to  show  the  honesty  of  his  connection  with  the  affair, 
we  can  readily  understand  the  significance  that  the  jury 
must  have  attached — ^and  justly  so — ^to  the  circumstance 
of  his  possession  of  the  stolen  property. 

[2]  Complaint  is  made  of  the  conduct  of  the  district 
attorney  in  his  argument  to  the  jury.  One  of  the  state- 
ments assigned  as  error  was:  "Now,  there  is  no  evidence 
here  that  Mr.  Christiansen  has  ever  sought  to  recover  this 
car;  he  never  made  a  demand  for  the  car."  This  was 
within  the  scope  of  legitimate  argument.  The  district  at- 
torney had  the  right  to  attack  the  veracity  of  said  witness 
Christiansen.  It  is  not  claimed  that  there  was  any  evidence 
that  he  had  sought  to  recover  the  car  or  had  made  a  de- 
mand for  it.  This  was  a  circumstance  tending  to  show  his 
knowledge  or  belief  that  the  car  had  been  stolen  from  Ross. 
Thus  would  be  shaken  the  credit  to  be  attached  to  his  state- 
ment that  he  purchased  the  car  on  November  3d — ^more 
than  two  weeks  before  the  theft.  Indeed,  one  can  hardly 
read  the  testimony  of  Christiansen  without  reaching  the 
conclusion  that  he  was  more  anxious  to  shield  the  defendant 
than  to  tell  the  truth. 

[3]  Another  statement  was:  ''And  Mr.  Miller  has  sat 
there  during  all  this  trial  writing  down  all  the  evidence 
and  telling  his  counsel  what  to  do,  and  yet  he  did  not  pro- 
duce one  witness  of  any  kind  to  tell  you  where  that  machine 
came  from."  Thereupon  counsel  for  appellant  said:  "We 
make  a  formal  objection  to  the  statements  of  the  assistant 
district  attorney  to  the  effect  that  Mr.  Miller  has  been  sitting 
here  taking  down  all  the  evidence  and  instructing  his  coun- 
sel, as  prejudicial,  and  not  before  this  court  and  nothing 
in  the  evidence  to  that  effect,  and  assign  it  as  misconduct." 
It  is  to  be  observed  that  appellant  made  only  a  formal 
objection  and  he  did  not  request  the  court  to  direct  the 
jury  to  disregard  the  statement.  We  would  be  justified, 
therefore,  in  dismissing  the  assignment  without  comment, 
but  it  is  clear  that  the  only  part  of  the  statement  of  any 
importance  relates  to  the  failure  of  the  defendant  to  pro- 
duce any  witness  to  account  for  the  possession  of  the  prop- 
erty and  this  was  not  in  violation  of  the  rights  of  the  de- 
fendant. In  People  v.  Wmcgh,  30  Cal.  App.  402,  [158 
Pac.  336],  the  district  attorney  called  attention  to  the  fact 
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that  defendant's  possession  of  the  stolen  jewelry  shortly 
after  the  robbery  "was  unexplained  by  any  sworn  testi- 
mony." This  was  held  to  be  proper,  the  court  stating  that 
it  "was  not  indicative  of  a  purpose  on  the  part  of  such 
ofScial  to  use  against  defendant  the  fact  that  he  did  not 
take  the  stand  in  his  own  behalf.  {People  ▼.  Fitts,  4  Cal. 
App.  432,  [91  Pac.  536].)" 

We  may  add,  moreover,  that  the  trial  court  did  sustain 
appellant's  objection,  and  in  effect  did  direct  the  jury  to 
disregard  said  statement  The  only  other  similar  criticism 
is  based  upon  the  condition  of  the  record  as  follows:  "Mr. 
Maddux  thereupon  proceeded  with  the  closing  argument  on 
the  part  of  the  people:  .  .  .  Mr.  Fowler:  *I  object  to  the 
remarks  of  the  district  attorney  which  is  an  inference  that 
the  defendant  had  to  take  the  stand  and  explain  his  part 
of  the  transaction,  which  is  a  violation  of  his  constitutional 
rights;  and  I  assign  it  as  prejudicial  misconduct  and  ask 
the  court  to  instruct  the  jury  to  disregard  the  remarks  of 
the  district  attorney.'  Mr.  Maddux:  'I  have  made  no  such 
inference.'  The  Court:  *I  understand  that  he  simply  re- 
ferred to  the  fact  that  he  had  not  made  that  explanation.' 
Mr.  Maddux:  *I  made  no  such  inference.'  The  Court: 
'Read  what  Mr.  Maddux  said,  Mr.  Reporter.'  Reporter: 
*I  was  not  taking  his  argument.  Judge.'  The  Court:  'Well, 
take  down  the  statement,  Mr.  Reporter.'  Mr.  Maddux:  'I 
did  make  the  statement  that  it  is  incumbent  upon  him, 
when  he  was  caught  red-handed  with  this  automobile  in  his 
possession,  it  was  up  to  him  to  explain  where  he  got  that 
machine.  That  is  what  I  said  and  that  is  what  I  say  now, 
and  you  can  take  a  thousand  exceptions  if  you  like.'  " 
This  was  followed  by  a  further  discussion  between  counsel, 
Mr.  Maddux  insisting  that  he  made  no  such  statement  as  was 
imputed  to  him  by  counsel  for  appellant.  The  court  finally 
said:  "The  courts  have  differed  very  much  on  this  question 
— as  to  the  question  of  what  burden  may  be  on  the  defend- 
ant when  he  is  found  in  the  possession  of  recently  stolen 
property.  There  seems  to  be  a  good  deal  of  doubt,  and  there 
is  some  doubt  in  my  mind  whether  a  person  under  those 
circumstances  is  called  upon  to  make  an  explanation — in 
other  words,  there  is  a  presumption  of  guilt  if  he  does  not 
make  an  explanation."  After  some  further  remarks  by  the 
court  and  counsel  the  court  concluded  as  follows:  "I  am 
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somewhat  in  doubt  as  to  what  the  real  law  is  on  that  ques* 
tion  in  view  of  the  various  holdings,  so  I  have  taken  the 
view  of  giving  the  benefit  of  the  doubt  to  the  defendant  and 
to  instruct  the  jury  that  it  is  a  circumstance  tending  to  es- 
tablish guilt.  It  is  a  suspicious  circumstance.  Of  course 
if  he  explained  it  that  would  be  a  benefit  to  him;  if  he 
did  not  explain  it,  then  it  is  a  matter  for  the  jury  to  take 
into  consideration,  with  other  circumstances,  which  may  or 
may  not  tend  to  establish  guilt.  I  think  I  shall  so  instruct 
the  jury,  but  with  that  explanation  I  think  it  is  not  neces- 
sary for  me  to  say  anything  further.  The  district  attorney 
as  I  understand  it  is  simply  giving  his  view  of  the  law." 
The  court  subsequently  instructed  the  jury  as  follows: 
"You  are  instructed  that  the  evidence  of  the  recently  un- 
explained possession  of  stolen  property  standing  alone  is 
not  sufficient  to  justify  a  verdict  of  guilty,  even  in  a  case 
of  larceny  ...  In  cases  of  larceny  the  mere  unexplained 
possession  of  stolen  property  is  not  alone  sufficient  to  war- 
rant a  conviction,  but  it  is  a  circumstance  tending  to  show 
guilt  that  can  be  taken  into  consideration  in  determining 
the  guilt  of  the  accused  person,  and  such  unexplained  pos- 
session and  other  evidence  tending  to  show  guilt  justifies 
the  jury  in  arriving  at  a  verdict  of  guilty,  if  the  same, 
taken  as  a  whole,  satisfy  the  minds  of  the  jury  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  the  per- 
son accused  is  guilty  of  the  larceny."  It  may  be  stated 
that  the  jury  was  clearly  instructed  that  the  presumptions 
of  law  are  in  favor  of  the  innocence  of  the  defendant  and 
that  the  burden  of  proof  is  upon  the  people  to  establish  the 
guilt  of  the  accused  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  before  the  jury  can  be  justified  in  find- 
ing a  verdict  of  guilty.  We  think  it  clear  that  the  said 
statement  of  the  district  attorney  was  not  intended,  and 
could  not  be  so  understood  by  the  jury,  as  referring  to  the 
failure  of  the  defendant  to  take  the  stand,  but  that  it 
referred  to  his  failure  to  make  any  explanation  of  his  pos- 
session of  the  property  prior  to  the  trial  of  the  case.  The 
situation  is  similar  to  that  presented  in  the  case  of  People 
V.  Fitts  and  People  v.  Wa/ugh,  supra,  wherein  the  question 
is  fully  considered  and  discussed.  While  the  district  attor- 
ney had  no  right  to  use  against  the  defendant  to  his  pre- 
judice the  fact  that  he  had  not  testified  as  a  witness,  it  was 
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entirely  legitimate  to  comment  upon  his  failure  to  offer  any 
explanation  of  his  possession  of  the  stolen  property.  The 
expression  of  the  trial  court:  "In  other  words,  there  is  a 
presumption  of  guilt  if  he  does  not  make  an  explanation/' 
might  be  deemed  prejudicial  if  considered  apart  from  the 
context.  But  when  the  whole  sentence  is  read  it  is  per- 
fectly apparent  that  the  court  meant  to  express  a  doubt 
whether  such  presumption  exists.  But  the  expression  of 
such  doubt  is  rendered  innocuous  by  the  subsequent  clear 
instruction  of  the  court  on  the  subject. 

In  conclusion,  we  may  state  that  the  trial  court  was  ex- 
tremely careful  to  protect  and  safeguard  all  the  rights  of  the 
defendant ;  that  no  errors  were  committed  in  the  rulings  dur- 
ing the  progress  of  the  trial;  that  the  jury  was  fully  and 
clearly  instructed  up<m  every  phase  of  the  issue  involved, 
and,  after  a  consideration  of  the  entire  record,  we  can- 
not say  that  the  verdict  was  unjust. 

The  judgment  and  order  are,  therefore,  a£Srmed« 

Ellison,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  IS,  1920. 

All  the  Justices  concurred. 


[Crim.  No.  497.    Third   Appellate  District.— Jannary  19,   1920.] 

In  the  Matter  of  the  Application  of  N.  CAPANNA  for  a 

Writ  of  Habeas  Corpus. 

[1]  Habxa.8  Corpus — Conviction  on  Insufficient  Complaint — Right 
TO  DisoHABOK. — ^Where  there  ia  an  entire  failure  of  the  complaint 
in  a  justice  court  to  state  an  offense,  a  defendant,  even  after  con- 
viction, is  entitled  to  his  discharge  upon  a  writ  of  habeas  carptu, 

[2]  CaiMiKAL  Law — Conduct  of  Psbgentaob  Gams  ok  Banking  Qami 
— Insufficient  Complaint. — A  complaint  charging  that  the  de^ 
fendant,  at  a  named  place  and  on  a  given  date,  'Mid  then  and 
there  knowinglj  and  unlawfully  conduct  a  percentage  and  banking 
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gambling  game — Secchinetta/'  without  charging  that  the  game  was 
played  "for  money,  checks,  credit,  or  other  representative  of  yalue," 
or  any  equivalent  words,  fails  to  state  a  public  offense. 

PROCEEDING  on  Habeas  Corpus  to  secure  the  release  of 
a  person  convicted  on  a  charge  of  gambling.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  H.  Selvage  for  Petitioner. 

Arthur  W.  Hill  and  H.  C.  Nelson  for  Eespondent. 

BURNETT,  J.— Petitioner  was  convicted  in  the  justice 
court  of  Scotia  Township,  county  of  Humboldt,  California, 
on  the  alleged  charge  of  gambling,  and  was  sentenced  to 
pay  a  fine  of  one  hundred  dollars,  and,  in  default  of  pay- 
ment, to  be  imprisoned  in  the  county  jail  of  said  county 
of  Humboldt  one  day  for  every  dollar  of  the  fine.  The 
charging  part  of  the  said  complaint  was  as  follows:  ''Per- 
sonally appeared  before  me,  this  22d  day  of  August,  1919, 
S.  Catargli  of  Wildwood  in  the  County  of  Humboldt,  who, 
first  being  duly  sworn,  complains  and  says:  That  said  N. 
Capanna  on  the  17th  day  of  August,  1919,  at  Wildwood 
in  said  county  of  Humboldt,  State  of  California,  did  then 
and  there  knowingly  and  unlawfully  conduct  a  percentage 
and  banking  gambling  game — Secchinetta."  [1]  The  point 
upon  which  petitioner  relies  is  that  said  complaint  utterly 
fails  to  state  any  offense  known  to  the  law.  Being  so 
defective,  it  is  the  claim  of  petitioner  that  he  is  entitled 
to  his  discharge  upon  habeas  corpus.  The  nature  and  scope 
of  this  writ  have  been  considered  often  by  the  courts  and  it 
is  unnecessary  to  treat  the  subject  with  any  deprree  of  elab- 
oration. It  is  suflScient  to  refer  to  the  well-considered  case 
of  In  re  Avdalas,  10  Cal.  App.  507,  [102  Pac.  674].  It 
must  be  deemed  settled  that  where  there  is  an  entire  failure 
of  the  complaint  in  a  justice  court  to  state  an  offense,  a  de- 
fendant, even  after  conviction,  is  entitled  to  his  discharge 
upon  an  application  for  this  writ. 

[2]  It  is  obvious  that  the  proceeding  in  said  justice 
court  was  taken  against  petitioner  by  virtue  of  section  330 
of  the  Penal  Code.  But  it  appears  from  said  section  that 
to  make  the  conducting  of  a  banking  or  percentage  game 
a  crime,  it  must  be  played  **for  money,  checks,  credit,  or 
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other  representative  of  value,"  and  it  is  equally  apparent 
that  in  the  complaint  before  us  there  is  no  allegation  that 
the  percentage  and  banking  game  was  so  played,  nor  is 
there  any  equivalent  words  used  in  said  complaint.  It  is 
thus  to  be  seen  that  there  is  an  entire  omission  to  state  an 
essential  element  of  the  crime  contemplated  by  said  section 
of  the  Penal  Code.  In  other  words,  defendant  was  charged 
with  a  perfectly  innocent  act  since  it  is  no  crime  to  merely 
conduct  a  percentage  or  banking  game.  The  situation  is  not 
changed  by  the  fact  that  the  term  "unlawful"  was  used  as 
a  modifier  in  said  complaint  or  that  the  game  was  designated 
as  a  gambling  game.  These  terms  constitute  mere  conclu- 
sions that  do  not  change  the  force  or  effect  of  the  facts  set 
forth  in  said  complaint.  The  case  falls  clearly  within  tha 
principle  enunciated  in  People  v.  Carroll,  80  Cal.  153,  [22 
Pac.  129],  Ex  parte  Oreenall,  153  Cal.  767,  [96  Pac.  864], 
and  In  re  Correa,  36  Cal.  App.  512,  [172  Pac.  615].  In  the 
Carroll  case  the  information  was  similar  to  the  complaint  in 
the  case  at  bar,  and  the  court  said:  "The  information 
charges  no  offense  under  this  section  of  the  code,  or  any 
other.  To  constitute  it  an  offense  to  conduct  the  game,  it 
must  be  'played  for  money,  checks,  credit,  or  any  other 
representative  of  value.' "  It  is  true  that  the  decision 
rendered  in  that  case  was  upon  appeal,  but,  under  the 
view  of  said  information  thus  expressed  by  the  supreme 
court,  if  it  had  been  a  complaint  in  a  justice  court,  the  de- 
fendant would  have  been  entitled  to  his  discharge  upon  a 
writ  of  habeas  corpus.  In  this  connection  it  may  be  stated 
that,  at  the  time  the  case  of  People  v.  Carroll  was  pending, 
the  penalty  for  the  violation  of  said  section  330  was  such 
as  to  bring  the  case  within  the  jurisdiction  of  the  superior 
court. 

In  Ex  parte  Greenall,  supra,  the  supreme  court  distin- 
guished between  a  case  brought  in  the  superior  court  and 
one  brought  in  a  justice  court,  and  the  court  held  that  "in 
order  to  bring  any  person"  within  the  provisions  of  the  act 
of  March  14,  1907,  making  it  a  misdemeanor  for  any  person 
to  practice  or  attempt  to  practice  or  advertise  or  hold  him- 
self out  as  practicing  medicine  or  surgery,  or  osteopathy,  or 
any  other  system  or  mode  of  treating  the  sick  or  aflSicted, 
in  this  state,  without  having,  at  the  time  of  so  doing,  a  valid, 
unrevoked  certificate,  as  provided  in  the  act,  it  must  appear 


504  In  re  Capanna.  [45  Cal.  A  pp. 

that  he  is  engaged  in  the  line  of  work  as  a  business  or 
holding  himself  out  as  being  so  enj?aged.  The  court  fur- 
ther held  that  the  complaint  charging  that  the  defendant 
"did  willfully  and  unlawfully  treat  the  sick  or  aflBicted  by 
practicing  the  system  or  mode  known  as  chiropractic  with- 
out having  at  the  time  of  so  practicing  a  valid  unrevoked 
certificate  from  the  board  of  medical  examiners  of  the  state 
of  California  entitling  him  so  to  do  as  provided  by  an  act 
of  the  legislature  of  the  state  of  California,  entitled,"  etc., 
did  not  show  the  facts  required  to  constitute  a  crime  and 
was  not  sufficient  to  support  a  conviction,  and  that  the  de- 
fendant was  entitled  to  his  discharge  upon  habeas  corpiLs. 

In  the  Correa  case,  supra,  the  defendant  was  prosecuted 
in  the  justice  court  of  Anaheim  Township,  in  Orange 
County,  for  a  misdemeanor  charged  to  have  been  committed 
under  section  311  of  the  Penal  Code.  He  was  convicted 
and  committed  to  the  custody  of  the  sheriff  and  thereafter 
made  application  for  his  discharge  on  a  writ  of  habeas  cor- 
pus. The  complaint  in  the  justice  court  omitted  the  term 
** lewdly'*  and  the  district  court  of  appeal  for  the  second 
disti'ict  held  that  this  was  fatal,  the  court  saying:  ''It  is 
manifest,  upon  an  inspection  of  the  complaint,  that  it  failed 
to  charge  the  offense  described  in  the  statute.  It  was  not 
alleged  that  the  acts  described  were  done  'lewdly,'  nor 
were  any  words  of  equivalent  meaning  used  in  the  com- 
plaint An  essential  element  of  the  crime  being  thus 
omitted,  the  complaint  did  not  state  a  public  offense." 

Following  the  rule  enunciated  and  applied  by  the  fore- 
going cases  we  must  hold  that  the  petitioner  herein  was  not 
charged  with  any  offense  and  is,  therefore,  entitled  to  be 
released.  It  is  ordered  that  petitioner  be  discharged  from 
custody. 

Ellison,  P.  J.y  pro  tern.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  18,  1920,  on  the  authority 
of  In  re  Zany,  164  Cal.  724,  [130  Pac.  710]. 

All  the  Justices  concurred. 
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[Crim.  No.  498.    Third  Appellate  District.— January  19,  1920.] 

In  the  Matter  of  the  Application  of  RUBY  H.  HUNTEB 

et  al.  for  Writ  of  Habeas  Corpus. 

[1]  Juvenile  CtouBT  Law — SurricncNor  of  Petition  fob  Ck>HMiTMBNT 
or  Minors — Review  Avteb  Hearino. — ^Where  the  superior  eourt, 
after  a  full  hearing  with  ample  opportunity  for  all  parties  in  in- 
terest to  present  whatever  evidence  they  might  desire,  has  made 
findings  which  are  supported  by  the  evidence  and  are  sufficient  to 
justify  its  commitment  of  certain  minors  to  the  county  probation 
officer,  on  an  application  for  a  writ  of  habeas  corptLs  to  secure  the 
release  of  said  minors,  the  aUegations  of  the  petition  for  their 
commitment  will  not  be  criticised  with  the  same  degpree  of  severity 
as  would  be  proper  if  it  were  tested  before  any  trial  was  had  or 
any  evidence  introduced. 

[2]  Id. — SuFFiaENOT  or  Petition  to  Confer  JuRisnicmoN. — ^Where, 
by  fair  intendment,  it  does  not  appear  from  the  petition  for  the 
commitment  of  such  minors  that  their  parents  were  incapable  of 
exercising  over  said  minors  proper  parental  control,  but  it  does 
appear  that  said  minors  were  leading  an  idle  life,  associating 
with  undesirable  persons  in  a  manner  likely  to  induce  lewd  and 
immoral  practices,  and  their  home  was  an  unfit  place  for  their 
habitation,  comfort,  discipline,  and  development,  it  cannot  be 
said  that  the  superior  court  had  no  jurisdiction  to  inquire  into 
the  question  whether  said  minors  should  be  committed  to  the 
custody  of  the  probation  officer  of  the  county. 

[8]  Id. — Commitment  of  Minors — Subsequent  Return  to  Pabbnts — 
Authority  of  Superior  Court. — ^After  the  commitment  of  said 
minors  to  the  custody  of  the  county  probation  officer,  the  superior 
eourt  has  the  authority  to  return  them  to  the  custody  of  their 
parents,  if  that  be  found  safe  and  advisable. 

PROCEEDING  on  Habeas  Corpus  to  secure  the  release 
of  certain  minors  committed  to  the  custody  of  the  county 
probation  officer.    Writ  discharged* 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  E.  Davies  for  Petitioners. 

TJ.  S.  Webb,  Attorney-General,  and  J,  Chas.  Jones,  Dep- 
uty  Attorney-General,  for  Respondents. 

BURNETT,  J. — The  application  was  made  by  the  parents 
of  said  Ruby  H.  Hunter  and  Pearl  M.  Hunter  for  a  writ  of 
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Ttabeas  corpus  to  fsecure  their  release  from  the  custody  of  the 
probation  officer  of  Butte  County.  The  contention  is  that 
by  reason  of  the  insufficiency  of  the  petition  against  them 
in  the  juvenile  court  in  which  said  commitment  was  made, 
said  juvenile  court  had  no  jurisdiction  to  commit  said 
minors  to  the  custody  of  said  probation  officer.  Said  peti- 
tion, in  its  charging  part,  alleged:  ''That  said  Buby  H. 
Hunter  and  Pearl  M.  Hunter  are  neglected  and  delinquent 
children  in  this,  that  they  are  both  of  school  age  and  have 
not  been  attending  the  public  schools  of  the  said  County 
of  Butte,  and  that  they  have  been  keeping  undesirable  com* 
pany  with  men,  to- wit:  two  Hindu  men,  going  about  from 
place  to  place  in  automobiles  with  said  Hindus,  and 
associating  with  them  at  various  and  different  times,  and 
that  one  of  said  Hindus  had  a  desire  to  marry  one  of 
said  girls,  made  application  to  the  county  clerk  of  Butte 
County  for  a  marriage  license  to  marry  her  and  was  refused 
such  license  by  the  said  county  clerk,  and  that  Ruby  H.  Hunter 
and  Pearl  M.  Hunter  in  company  with  their  father,  John 
Hunter,  and  their  brother,  Robert  Hunter,  then  went  to 
Sacramento  and  made  application  for  a  license  to  marry 
and  were  refused  such  license;  and  that  the  parents,  both 
of  them,  do  not  and  cannot  exercise  the  proper  parental  con- 
trol and  management  of  the  said  two  minor  children;  that 
the  said  two  minor  children  are  of  the  age  of  seventeen  years 
and  have  only  gone  so  far  as  the  third  grade  in  the  grammar 
schools  of  the  county,  and  that  they  are  both  sound  and 
healthy,  physically  and  mentally." 

The  matter  came  on  regularly  for  hearing  before  the  im- 
perior  court  of  said  county,  sitting  as  a  juvenile  court, 
and  all  the  parties  in  interest  being  present,  the  evidence  was 
heard,  and,  after  due  consideration,  the  court  found  that 
the  parents  of  said  minors  were  incapable  of  exercising 
proper  parental  control  over  said  Ruby  H.  Hunter  and 
Pearl  M.  Hunter  and  that  they,  and  each  of  them,  were 
at  said  time,  and  now  are,  in  need  of  such  proper  paren- 
tal control;  that  by  reason  of  the  neglect  of  the  said  father 
and  mother  the  home  of  said  minors  was  and  is  an  unfit 
place  for  them,  "and  that  the  said  Ruby  H.  Hunter  and 
Pearl  M.  Hunter,  for  a  period  of  time  prior  to  the  said 
15th  day  of  December,  1919,  were  and  neither  of  them 
were    properly    disciplined,    controlled    and    managed    and 
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that  they  and  each  of  them  were  leading  a  very  neglectful 
and  careless  life  and  in  danger  of  being  led  astray  or  in- 
duced into  immoral  or  lewd  lives,  and  if  not  properly 
cared  for,  managed,  controlled  and  disciplined,  were  and 
each  of  them  were  in  great  danger."  It  is  further  found 
that  said  minors,  for  two  months,  had  been  keeping  com- 
pany and  going  about  the  country  with  two  Hindu  men, 
taking  rides  with  them  about  the  country,  and  attending 
picture  shows,  that  their  education  had  been  neglected, 
that  they  were  not  required  to  attend  school,  that  said 
minors  were  in  great  need  of  proper  care  and  training 
and  parental  control,  and  that  the  parents  were  neglectful 
of  the  education  of  said  minors  and  made  little  effort  to 
manage  and  control  them;  that  as  a  result  of  these  facts 
said  Ruby  H.  Hunter  and  Pearl  M.  Hunter  ''were  and 
now  are  in  danger  of  leading  and  living  a  life  of  immor- 
ality." The  court  thereupon  committed  said  minors  to  the 
detention  home  of  said  Butte  County,  directing  ''that  they 
be  safely  cared  for  and  maintained  until  the  further  order 
of  this  court  and  said  Ruby  H.  Hunter  and  Pearl  M. 
Hunter  are  to  continue  to  be  and  remain  wards  of  the  county 
until  they  and  each  of  them  obtain  the  age  of  twenty-one 
years,  unless  otherwise  ordered  by  this  court" 

It  is  not  disputed  that  by  virtue  of  the  provisions  of  the 
Juvenile  Court  Law  (Stats.  1915,  p.  1225)  the  findings  of 
the  court  were  and  are  sufficient  to  justify  the  commitment 
of  said  minors  to  said  detention  home.  In  this  connection 
we  may  call  attention  to  the  fact  that  said  Juvenile  Court 
Law  applies  to  the  following  persons  under  the  age  of 
twenty-one  years,  to  wit:  One  "who  has  no  parent  or  guard- 
ian willing  to  exercise  or  capable  of  exercising  proper 
parental  control,  or  who  had  no  parent  or  guardian  actually 
exercising  such  proper  parental  control  and  who  is  in  need 
of  such  control"  (sec.  1,  subd.  2);  and  one  "who  is  lead- 
ing, or  from  any  cause  is  in  danger  of  leading,  an  idle,  dis- 
solute, lewd  or  immoral  life."     (Sec.  1,  subd.  11.) 

[1]  It  may  be  further  stated  that  we  must  assume  that 
ample  evidence  was  presented  to  the  court  to  justify  said 
finding  and  said  commitment.  Under  such  circumstances 
after  a  full  hearing  with  ample  opportunity  for  all  parties 
in  interest  to  present  whatever  evidence  they  miorht  desire, 
it   is   apparent  that   the   alley:ations   of   the   petition   upon 
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which  the  proceeding  was  based  should  not  be  criticised  with 
the  same  degree  of  severity  as  would  be  proper  if  it  were 
tested  before  any  trial  was  had  or  any  evidence  introduced. 
Indeed,  as  a  matter  of  substantial  justice,  it  is  fair  to  say 
that  by  reason  of  the  alleged  defects  in  said  petition  no 
prejudice  has  resulted  to  petitioners;  since  they  are  now 
held  by  a  commitment  issued  out  of  a  court  of  competent 
jurisdiction  and  based  upon  sufficient  findings,  which,  in 
turn,  we  must  assume,  were  the  product  of  a  full  and  fair 
investigation  and  trial  in  a  case  authorized  by  said  Juvenile 
Court  Law. 

[2]  Moreover,  while  said  petition  is  somewhat  defective 
in  all  of  its  material  allegations  and  some  of  its  averments 
are  entirely  without  pertinent  significance,  yet  we  cannot 
say  that  it  appears  therein  that  the  court  had  no  jurisdiction 
to  inquire  into  the  question  whether  said  minors  should  be 
committed  to  the  custody  of  said  probation  officer.  In  fact, 
by  fair  intendment,  it  does  appear  that  their  parents  were 
incapable  of  exercising  over  said  minors  proper  parental 
control,  that  said  minors  were  leading  an  idle  life,  associat- 
ing with  undesirable  persons  in  a  manner  likely  to  induce 
lewd  and  immoral  practices,  and  their  home  was  an  unfit 
place  for  their  habitation,  comfort,  discipline  and  develop- 
ment. No  further  comment  upon  said  petition  is  deemed 
necessary. 

Of  course,  it  is  a  serious  matter  to  deprive  parents  of 
the  care  and  companionship  of  their  minor  children,  espe- 
cially their  daughters,  but  we  must  assume  that  the  court 
acted  for  the  best  interests  of  the  girls  as  well  as  of  the 
community.  [3]  It  may  be  added,  it  is  to  be  hoped,  that 
within  a  short  time  it  may  be  found  safe  and  advisable 
to  return  said  minors  Do  the  custody  of  their  parents.  This 
the  lower  court  has  the  authority  to  do,  but  no  warrant  has 
been  shown  herein  for  us  to  interfere  with  that  discretion 
or  to  disturb  the  commitment. 

The   writ   is   discharged   and   the   petitioners   remanded. 

Ellison,  P.  J.,  pro  iem.,  and  Hart,  J.,  concurred. 
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[CiT.  No.  3278.    Second  Appellate  District,  Division  Two. — January 

19,  19^.] 

SOL  COHN  and  RALPH  W.  CUMMINGS,  Petitioners,  ▼. 
EDWIN  ISENSEE,  City  Clerk,  etc.,  Respondent. 

[1]  Manpahits — JuRTSDionoN — ^Denial  of  Application  by  Supesiob 
CouBT — Subsequent  Obiginal  Application  in  District  CJoubt  or 
ApPEAii — ^Defenses. — The  district  court  of  appeal  and  the  superior 
court  have  co-ordiuate  or  eoncurrent  jurisdiction  to  grant  an  origi- 
nal application  for  a  writ  of  mandate;  and  the  pendency  of  a 
prior  proceeding  in  mandam^u  in  the  superior  court  constitutes  a 
good  defense  by  way  of  a  plea  in  abatement,  and,  when  the  judg- 
ment of  the  superior  court  becomes  final,  it  may  be  pleaded  in  bar 
of  a  similar  proceeding  between  the  same  parties  in  the  district 
court  of  appeal. 

PROCEEDING  in  Mandamus  to  compel  the  receipt  and 
filing  of  a  nominating  petition.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  E.  Barry  for  Petitioners. 

H.  F.  Orr  for  Respondent. 

FINLAYSON,  P.  J.— Petitioners,  invoking  the  original  jur- 
isdiction  of  this  court,  have  petitioned  for  a  writ  of  man- 
date to  compel  the  respondent,  the  city  clerk  of  the  city  of 
San  Buenaventura,  to  receive  and  file  the  nominating  peti- 
tion of  each  of  four  electors  of  the  city — upon  whose  behalf 
the  petition  for  the  writ  is  presented — ^whereby  each  of  the 
four  is  nominated  for  election  to  the  oflSce  of  city  trustee, 
to  be  voted  for  at  a  special  recall  election  to  be  held  January 
27,  1920. 

[1]  Respondent  demurs  to  the  petition  upon  the  ground 
that  it  appears  on  the  face  thereof  that  a  final  judgment 
has  been  entered  in  the  same  matter  by  the  superior  court 
in  and  for  Ventura  County. 

It  appears  from  the  petition  that  on  January  8,  1920, 
the  jurisdiction  of  the  superior  court  for  Ventura  County 
was  similarly  invoked  in  a  mandamus  proceeding  between 
the  same  parties  and  involving  the  same  subject  matter ;  that 
the  superior  court  issued  an  alternative  writ  returnable  be- 
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fore  it  January  12,  1920;  and  that  on  that  day  the  court, 
after  due  hearing,  gave  judgment  for  the  respondent  and 
denied  the  peremptory  writ.  Notwithstanding  the  petition 
filed  in  this  court  discloses  this  prior  adjudication  by  the 
superior  court,  we  directed  the  issuance  of  the  alternative 
writ  of  mandate,  returnable  before  as  on  this  nineteenth 
day  of  January,  1920,  upon  the  theory  that,  while  an  appeal 
from  the  judgment  of  the  superior  court  would  afford  a  plain 
remedy,  the  remedy  by  appeal  is  neither  speedy  nor  adequate, 
since,  in  the  nature  of  things,  the  appeal  could  not  be  decided 
until  long  after  the  date  set  for  the  recall  election.  Upon  more 
deliberate  consideration,  we  are  convinced  that  the  prior 
proceeding  in  the  superior  court  is  matter  for  abatement  of 
the  original  proceeding  before  ns. 

This  court  and  the  superior  court  have  co-ordinate  or 
concurrent  jurisdiction  to  grant  an  original  application 
for  mandate.  When  a  court  of  competent  jurisdiction  has 
adjudicated  directly  upon  a  particular  matter,  the  same 
point  is  not  open  to  inquiry  in  a  subsequent  action  for  the 
same  cause  and  between  the  same  parties.  The  doctrine  of 
estoppel  by  judgment  does  not  rest  upon  any  superior  au- 
thority of  the  court  rendering  the  judgment.  Indeed,  in 
the  issuance  of  writs  of  mandamus,  this  court  and  the  su- 
perior court  are  peers.  Unless  reversed  on  appeal,  the 
judgment  of  the  superior  court,  when  final,  is  a  conclusive 
determination  of  the  rights  of  the  respective  parties  to  the 
proceeding.  It  is  an  adjudication  by  a  competent  tribunal. 
And  it  is  an  adjudication  by  a  competent  tribunal,  and 
not  an  adjudication  by  every  competent  tribunal,  to  which 
the  petitioner  for  a  writ  of  mandate  is  entitled.  It  does 
not  accord  with  the  orderly  administration  of  the  law  to 
allow  an  application  for  mandamus  to  be  made  to  the  su- 
perior court,  and,  failing  there,  to  this  court,  and,  mayhap, 
to  the  supreme  court,  should  the  petitioner  fail  here. 

Having  elected  to  submit  the  issue  to  the  superior  court 
petitioners  must  abide  by  the  judgment  of  that  tribunal 
unless  and  until  it  be  reversed  on  appeal.  The  superior 
court  having  adjudicated  the  merits  of  the  application,  that 
adjudication  is  as  conclusive  upon  this  court,  except  on  ap- 
peal, as  upon  another  superior  court.  The  pendency  of  the 
prior  proceeding  in  the  superior  court  is  good  defense  by 
way  of  a  plea  in  abatement,  and,  when  the  judgment  of  the 
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superior  court  becomes  final,  it  may  be  pleaded  in  bar  of 
a  similar  proceeding  here  between  the  same  parties.  (Santa 
Cruz  Gap  T.  Co.  v.  Santa  Clara  Co.,  62  Cal.  40;  Knowles 
V.  Thompson,  133  Cal.  245,  [65  Pac.  468] ;  Ooytino  v.  Mc- 
Aleer,  4  Cal.  App.  655,  [88  Pac.  991].) 

The  demurrer  to  the  petition  is  sustained  and  the  writ 
denied. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 


[Ciy.   No.   2543.    Second   Appellate  District,   Division   Two. — Januaiy 

20,  1920.] 

C.  S.  DAMMANN,  Appellant,  v.  HYDRAULIC  CLUTCH 
CO.  (a  Corporation),  et  al..  Respondents. 

[1]  Equity — Restraint  of  Authorized  Act. — A  court  of  eqnitj  will 
not  restrain  any  person  from  doing  that  which  the  law  authorizes 
that  person  to  do. 

[2]  Oorforations — ^Disinoorporation — Payment  or  Debts — Lett  or 
Assessment. — In  order  to  accomplish  the  disincorporation  of  a  cor- 
poration and  wind  up  its  affairs  as  such,  it  is  a  legal  prerequisite 
that  the  debts  of  the  corporation  be  paid,  and,  if  necessary,  an  as- 
sessment may  be  levied  for  that  purpose. 

[8]  Id. — ^Dissolution  roR  Purpose  or  Incorporation  m  Another 
State — Constitutional  Guaranty. — The  fact  that  the  same  in- 
dividuals who  at  present  comprise  the  officers  and  directors  of  a  cor- 
poration organized  under  the  laws  of  this  state  may,  after  its  dis- 
incorporation, go  to  another  state,  under  the  laws  of  which  they 
may  believe  more  freedom  of  action  will  be  given  to  them,  while  one 
may  not  approve  of  that  course,  still  it  is  a  violation  of  no  law  and 
is  but  the  exercise  of  a  right  guaranteed  under  the  constitution  of 
the  United  States. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    Affirmed.  j 

The  facts  are  stated  in  the  opinion  of  the  court. 

David  D.  Sallee  and  Gesner  Williams  for  Appellant 

B.  T.  Linney  for  Respondents. 
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THOMAS,  J. — ^This  is  an  action  brought  praying  for  in- 
junctive relief.  The  second  amended  complaint,  it  is  claimed, 
states  a  cause  of  action.  A  demurrer  was  interposed,  was 
sustained  with  leave  to  amend,  and  plaintiff,  having  failed 
to  amend  within  the  time  allowed,  judgment  was  entered 
accordingly.     The  appeal  is  from  the  judgment  so  entered. 

Plaintiff  alleges  that  he  is  the  owner  of  three  thousand 
four  hundred  shares  of  the  capital  stock  of  the  defendant 
Hydraulic  Clutch  Company;  that  said  company  *'has  been 
and  now  is  a  corporation  duly  incorporated  and  existing 
under  the  laws  of  the  state  of  California";  and  that  the 
defendants  named  herein,  excepting  said  defendant  com- 
pany, ''have  been  and  now  are  the  and  all  the  directors 
and  ofiScers  of  said  corporation."  It  is  alleged,  ''on  in- 
formation and  belief,"  that  the  defendant  corporation  is 
the  owner  of  certain  United  States  patents  for  the  con* 
struction  of  certain  hydraulic  machinery,  which  said  patents 
"are  the  total  and  only  assets  of  said  corporation,  except 
the  sum  of  five  hundred  dollars  in  lawful  money  of  the 
United  States."  The  complaint  further  avers  that,  for  the 
purpose  of  evading  the  laws  of  this  state,  the  officers  and 
directors  of  said  corporation  "declared  that  they  would 
cause  to  be  paid  all  the  debts  of  the  corporation,  solely 
for  the  purpose  of  being  able  to  disincorporate  under  the 
laws  of  the  state  of  California,  and  for  the  further  purpose 
of  reincorporating  .  .  .  under  the  laws  of  the  state  of  Ari- 
zona, and  solely  for  the  purpose  of  evading  the  said  statute 
of  the  state  of  California,  and  not  becoming  and  being  sub- 
ject to  said  commissioner  of  said  state  of  California";  and 
that  for  said  purpose,  and  to  pay  the  debts  of  said  corpora- 
tion as  required  by  the  laws  of  this  state,  "before  they 
could  cause  to  be  disincorporated  the  said  corporation," 
the  officers  and  directors  caused  an  assessment  to  be  "duly 
and  regularly  levied  .  .  .  upon  the  capital  stock  of  the  cor- 
poration .  •  •  ;  that  when  the  said  assessment  is  collected 
(if  this  court  permits  it  to  be  so  done)  said  corporation  and 
said  officers  and  directors  will  carry  out  the  aforesaid 
purpose  .  .  .  unless  restrained  by  the  court,"  and  by  so 
doing  "plaintiff's  stock  and  interest  in  said  Hydraulic 
Clutch  Company  and  its  assets  will  be  thereby  rendered 
worthless  and  of  no  value  whatever;  that  plaintiff  is  without 
adequate  remedy  at  law,  and  is  informed  and  believes  that 
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the  defendants  are  insolvent,  and  unless  an  injunction  is  is- 
sued .  .  .  the  plaintiflp  will  receive  great  and  irreparable 
injury." 

The  complaint,  taking  it  at  its  full  face  value — as  we  must 
in  this  instance — discloses,  we  think,  not  one  illegal  act 
<m  the  part  of  the  oflScers  or  directors  of  the  defendant  cor- 
poration. [1]  A  court  of  equity  will  not  restrain  any 
person  from  doing  that  which  the  law  authorizes  that  per- 
son to  do.  {People  V.  Oold  etc.  Mining  Co.,  66  Cal.  155, 
[4  Pac.  1150].)  [2]  The  law  which  prescribes  the  method 
for  incorporating  as  a  coriK)ration  (sec.  285,  Civ.  Code) 
provides,  also,  the  method  of  winding  up  its  affairs  as 
such  (sec.  1227  et  seq.,  Code  Civ.  Proc.),  as  well  as  the 
actual  process  of  disincorporation.  In  order  to  accomplish 
the  latter  result,  it  is  a  legal  prerequisite  that  the  debts 
of  the  corporation  be  paid  (sec.  1228,  Code  Civ.  Proc),  and, 
if  necessary,  an  assessment  may  be  levied  for  that  purpose 
(sec.  331,  Civ.  Code).  When  the  disincorporation  has  been 
accomplished,  the  corporation  is  dead.  Obviously,  the 
** right,  title,  and  interest"  of  a  dead  corporation  cannot 
be  transferred  anywhere.  [8]  The  fact  that  the  same 
individuals  who  at  present  comprise  the  officers  and  directors 
of  the  defendant  corporation  may  hereafter  go  to  another 
state,  under  the  laws  of  which  they  may  believe  more  free- 
dom of  action  will  be  given  to  them,  while  one  may  not 
approve  of  that  course,  still  it  is  a  violation  of  no  law  and 
is  but  the  exercise  of  a  right  guaranteed  under  the  constitu- 
tion of  the  United  States. 

Appellant  contends  that  ''there  is  but  one  point  raised 
by  this  appeal,  to  wit:  Can  a  corporation  invoke  the  laws 
of  the  state  for  the  purpose  of  evading  the  laws  of  the 
state  t"  But  after  a  carefid  perusal  and  close  study  of  the 
complaint  we  fail  to  find  therein  any  hook  upon  which  that 
question  may  be  hung. 

The  authorities  cited  by  appellant  throw  no  light  what- 
ever on  the  real  question  with  which  we  are  confronted. 

The  appeal,  we  think,  is  without  merit.  The  ruling  of 
the  trial  court  was  correct. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred* 

45  Cal.  App.- 
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[Civ.  No.  3175.    Second  Appellate  District,  Division  Tvro. — January 

20,  1920.] 

W.  E.  CRAIGLOW,  Appellant,  v.  C.  J.  WILLIAMS  et  al., 

Respondents. 

[1]  Evidence — Coubt  Begords — Judicial  Notice. — ^A  trial  judge  is 
bound  to  take  judicial  notice  of  the  files  of  his  own  court. 

[2]  Pleading  —  Foreclosure  or  Chattel  Mortgaoe  —  Supplemental 
Complaint  Against  Joint  Maker  or  Note  ros  Deficiency. — 
Where  the  defendants  makers  of  a  chattel  mortgage  given  as  secur- 
ity for  the  payment  of  a  certain  promissory  note  executed  by  them 
and  their  codefendant  default  after  service  of  summons,  but  their 
eodefendant  appears  and  files  an  answer,  and  the  court,  after  entry 
of  the  default  of  the  defendants  not  appearing,  but  without  trying 
the  issues  raised  by  the  answer  of  the  codefendant,  enters  a  de- 
cree determining  the  liability  of  the  defaulting  defendants  and 
orders  the  mortgaged  property  sold  and  the  proceeds  applied  to  the 
payment  of  said  indebtedness,  and  such  property  is  accordingly 
sold,  leaving  a  deficiency,  the  plaintiff  is  not  entitled  to  file  a 
supplemental  complaint  setting  up  such  facts  and  asking  judgment 
for  such  deficiency  against  the  defendant  who  appeared. 

[8]  Id. — Demurrer  to  Supplemental  Complaint  Sustained— Original 
Complaint  and  Answer  Disregarded — ^Erroneous  Judgment. — 
Where  such  appearing  defendant  in  his  answer  to  the  original  com- 
plaint sets  forth  "that  he  executed  said  note  as  surety,  and  not 
otherwise,"  etc,  the  trial  court,  after  sustaining  his  demurrer  to  the 
supplemental  complaint  without  leave  to  amend,  committed  error  in 
entering  judgment  "that  the  plaintiff  take  nothing  \rj  this  ac- 
tion," etc 

[4]  Id. — OFncB  or  Supplemental  Complaint. — A  supplemental  com- 
plaint is  not  an  amendment  to  a  pleading,  and  is  not  so  classed  in 
the  code,  but  it  is  only  authorized  for  the  purpose  of  bringing  be- 
fore the  court  facts  material  to  the  case  occurring  after  the  former 
complaint  or  answer,  and  leaves  the  former  pleading  intact. 

[5]  Id. — Construction  or  Section  726,  Code  or  Civil  Procedure— 
Appucation  to  Sureties  and  Other  Than  Privies. — Section  726 
of  the  Code  of  Civil  Procedure  applies  to  the  primary  debtor,  and 
was  enacted  for  his  benefit,  and  does  not  apply  to  an  individual 
guarantor  or  surety,  or  to  a  subsequent  endorser  upon  a   promis- 

1.    Judicial  notice  of  court  proceedings,  note,  4  Zi.  B.  A.  34. 

Judicial  notice  of  the  court's  own  records  in  other  actions,  notes, 
12  Ann.  Caa.  537;  Ann.  Oas.  1913A,  140;  Ann.  Oas.  1915B,  651;  11 
Ii.  B.  A.  (N.  8.)  616;  29  L.  B.  A.  (N.  8.)  905. 
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sory  note,  nor,  in  fact,  to  any  case  where  there  is  no  privity  of 
eontract  existing  between  the  two  obligations — that  is,  where  the 
promissory  debt  and  the  obligations  nnder  the  mortgage  are 
separate  and  distinct  obligations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  T.  Reed  and  E.  P.  Sample  for  Appellant. 

Sam  Perry  Smith  for  Respondents. 

THOMAS,  J. — This  is  an  action  brought  to  recover  the 
sum  of  two  thousand  one  hundred  dollars,  with  interest, 
upon  a  promissory  note  made,  executed,  and  delivered  by 
defendants  to  plaintiff,  and  for  the  foreclosure  of  a  chattel 
mortgage  executed  by  the  defendants  Williams  to  secure 
the  payment  of  said  note. 

Summons  and  complaint  were  duly  and  legally  served 
upon  all  defendants.  Defendants  Williams  defaulted.  The 
defendant  Sterne  interposed  a  demurrer  to  the  complaint, 
which  was  overruled,  after  which  he  served  and  filed  his 
answer  herein.  After  entry  of  the  default  of  the  defend- 
ants Williams  a  decree  of  the  court  was  entered  wherein 
it  was  found  that  the  defendants  Williams  were  personally 
liable  to  the  plaintiff  for  the  principal,  interest,  attorneys' 
fees,  and  costs  of  suit,  and  the  mortgaged  property  was 
ordered  sold  and  the  proceeds  thereof  applied  to  the  pay- 
ment of  said  indebtedness.  The  property  was  accordingly 
sold,  leaving  a  deficiency  of  balance  still  due  the  plaintiff 
of  $1,796.70. 

It  will  be  observed  that  the  plaintiff  proceeded  with  the 
action,  took  judgment  of  foreclosure  and  made  a  sale  of  the 
mortgaged  property  without  trying  any  of  the  issues  raised 
by  the  answer  of  the  defendant  Sterne. 

Thereafter  the  plaintiff  served  and  filed  a  "supplemental 
complaint,"  setting  out  the  default  of  the  defendants  Will- 
iams, the  finding  of  personal  liability  against  them,  and  each 
of  them,  as  to  the  said  principal  indebtedness  already  set 
forth,  including  the  deficiency,  and  asking  for  judgment 
against  the  defendant  Sterne  for  the  amount  of  such  de- 
ficiency.   Defendant  Sterne  interposed  a  demurrer  to  this 
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''supplemental  complaint/'  and  at  the  same  time  filed  an 
answer  thereto.  This  demurrer  was  sustained,  without 
leave  to  amend,  and  thereupon  judgment  was  ordered  and 
entered  in  favor  of  the  defendant  Sterne,  and  against  the 
plaintiff  for  costs.  This  appeal  is  from  the  order  sustaining 
the  demurrer  and  the  judgment  so  entered. 

Appellant  contends  that  he  does  not  know  upon  what 
theory  the  trial  court  based  its  decision,  ''unless  it  conceived 
all  the  defendants  in  the  action  to  be  joint  obligors,  and  that 
hence  only  a  joint  judgment,  instead  of  a  joint  and  several 
judgment,  could  be  rendered,"  and  then  argues  that,  if 
the  latter,  clearly  under  the  provisions  of  section  579  of  the 
Code  of  Civil  Procedure  defendant  Sterne  could  be  pro- 
ceeded against  and  a  judgment  rendered  against  him  after 
default  of  the  defendants  Williams;  and,  if  the  former,  the 
entry  of  a  default  judgment  against  the  defendants  Will- 
iams for  a  deficiency,  as  already  stated,  was  null  and  void 
and  should  have  been  so  treated  by  the  court. 

[1]  The  trial  judge  is  bound  to  take  judicial  notice  of 
the  files  of  his  own  court  and,  by  the  "supplemental  com- 
plaint" on  file,  notwithstanding  the  sustaining  of  a  de- 
murrer thereto,  it  appears  in  this  case  that  the  whole  matter 
has  proceeded  to  judgment  and  a  sale  of  the  mortgaged 
property  and  consequent  ascertainment  of  the  deficiency  be- 
fore the  answering  defendant  had  any  opportunity  to  try 
the  issues  involved.  By  the  terms  of  section  726  of  the 
Code  of  Civil  Procedure,  it  is  provided  that  "there  can  be 
but  one  action  for  a  recovery  of  a  debt,  or  for  the  en- 
forcement of  any  right  secured  by  mortgage  upon  real  or 
personal  property,  which  action  must  be  in  accordance  with 
the  provisions  of  this  chapter."  [2]  The  following  cases 
are  cited  by  respondent  as  supporting  this  contention,  and 
with  which  we  agree:  Onariwi  v.  8unss  American  Bank, 
162  Cal.  181,  [121  Pac.  726] ;  Crisman  v.  Lanierman,  149 
Cal.  651,  [117  Am.  St.  Rep.  167,  87  Pac.  89];  Meyer  v. 
Weber,  133  Cal.  681,  [65  Pac.  1110] ;  Woodward  v.  Brown, 
119  Cal.  283,  [63  Am.  St  Rep.  108,  51  Pac.  2,  542]; 
McKean  v.  Oerman-American  Bank,  118  CaL  334,  [50 
Pac.  656] ;  Toby  v.  Oregon  etc.  By.  Co.,  98  Cal.  490,  [30 
Pac.  550] ;  Barbieri  v.  BamelU,  84  Cal.  154,  [23  Pac.  1086] ; 
Biddd  v.  Brizzolara,  64  Cal.  354,  [30  Pac  609] ;  Brown  v. 
waits,  67  Cal.  235,  [7  Pac.  682]. 
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An  examination  of  the  promissory  note  set  out  and 
referred  to  in  the  complaint,  however,  will  disclose  that  it 
is  in  form  a  joint  note,  not  joint  and  several.  [S]  In  the 
answer  of  defendant  Sterne  it  is  set  forth,  among  other 
things,  that  'Hhis  defendant  alleges  that  he  executed  said 
note  as  surety,  and  not  otherwise,"  etc  Only  for  this 
fact  the  judgment  might  have  been  sustained.  The  defend- 
ant having,  by  his  own  verified  pleading,  shown  that  he  was 
surety,  and  not  a  primary  debtor,  we  think  it  was  error 
to  enter  judgment  ''that  the  plaintiff  take  nothing  by  this 
action,"  etc.  It  would  seem,  although  we  do  not  so  hold, 
that  the  original  answer  of  the  defendant  Sterne  was  over- 
looked at  the  time  judgment  was  entered;  for,  even  though 
the  court  sustained  the  demurrer  to  the  * 'supplemental  com- 
plaint," still  the  original  complaint  and  answer  stood,  and 
the  issues  there  presented  were  still  undisposed  of.  [4] 
''A  supplemental  complaint  is  not  an  amendment  to  a 
pleading,  and  is  not  so  classified  in  the  code,  but  it  is  only 
authorized  for  the  purpose  of  bringing  before  the  court 
facts  material  to  the  case  occurring  after  the  former  com- 
plaint or  answer,  and  leaves  the  former  pleading  intact." 
(Oiddings  v.  Seventy-six  L.  dk  W.  Co.,  109  Cal.  116,  [41 
Pac.  788].)  To  dispose  of  the  case  thus  presented,  without 
trial  of  the  issues  involved,  it  would  seem  to  us,  was  pre- 
judicial to  the  rights  of  defendant  Sterne.  [5]  ''The 
rule  in  this  state  as  to  section  726  clearly  is  that  this  sec- 
tion applies  to  the  primary  debtor,  and  was  enacted  for  his 
benefit,  and  that  it  does  not  apply  to  an  individual  guarantor 
or  surety,  or  to  a  subsequent  endorser  upon  a  promissory 
note,  nor,  in  fact,  to  any  case  where  there  is  no  privity  of 
contract  existing  between  the  two  obligations — ^that  is,  where 
the  promissory  debt  and  the  obligations  under  the  mort- 
gage are  separate  and  distinct  obligations."  (J.  I.  Case  T, 
M.  Co.  V.  Copren  Bros.,  32  Cal.  App.  194,  [162  Pac.  647] ; 
Murphy  v.  Hellman  etc.  Bank,  43  Gal.  App.  579,  [185  Pac. 
485],  and  cases  there  cited;  Martin  v.  Becker,  169  Cal,  301, 
[Ann.  Caa  1916D,  171,  146  Pac.  665] ;  Kinsel  v.  Ballou,  151 
Cal.  760,  [91  Pac.  620].)  For  this  reason  the  judgment 
cannot  be  sustained. 

Lest  we  may  be  misunderstood  in  this  matter,  it  should 
not  be  implied  that  the  plaintiff  should  have  judgment  on 
the  issues  framed  by  the  pleadings;  and  we  purposely  re- 
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frain   from   indicating,  to  say  nothing   of   expressing,    our 
views  on  that  phase  of  the  case,  leaving  it  an  open  question 
to  be  ascertained  and  disposed  of  by  the  court  at  the  next 
trial  of  this  actian,  if  any  there  be. 
Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  3117.    FiTBt  Appellate  District,  Division  One. — ^Jannary  20, 

1920.] 

GEORGE  P.  THRESHER  et  al.,  Appellants,  v.  WESLEY 

CLARK  et  al.,  Respondents. 

[1]  Election  op  Remedies — Beeach  op  Besthictive  Building  Ck>vE* 
NANTs — Election  to  Compel  Spegipio  Perpobmance — ^Waives  op 
Right  to  Claim  Damages. — The  parties  to  a  eontraet  for  the  sale 
of  a  building  lot  having  elected  to  resort  to  equity  to  enforce  cer- 
tain restrictive  building  covenants  contained  in  the  contract,  and 
having  obtained  judgment  therein,  may  not  thereafter  maintain  an 
action  at  law  to  recover  the  sum  specified  in  the  eontraet  as  dam- 
ages for  the  breach  of  such  covenants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Pred  H.   Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leon  F.  Moss  for  Appellants. 

Edwin  A.  and  Shirley  E.  Meserve,  Hunsaker,  Britt  & 
Edwards  and  W.  E.  Mitchell  for  Respondents. 

RICHARDS,  J. — This  action  was  brought  to  recover, the 
sum  of  ten  thousand  dollars  as  liquidated  damages  for  a 
breach  of  certain  restrictive  building  covenants  contained 
in  a  contract  for  the  sale  of  a  building  lot,  forming  part 
of  a  tract  of  land  known  as  Westmoreland  Place,  situated  in 
the  city  of  Los  Angeles,  California. 

1.  Election  as  between  remedies  at  law  and  in  equity,  note,  AnxL 
Cas.  1914B,  1218. 
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The  facts  are  fully  stated  in  the  case  of  MUes  v.  Clark, 
44  Cal.  App.  539,  [187  Pac.  167]  • 

In  that  case  plaintiffs  herein  were  interveners,  and  they 
there  sought  and  obtained  the  specific  performance  of  the 
contract  for  a  breach  of  which  they  are  in  this  action  seek- 
ing damages.  This  action  was  brought  after  the  Miles  suit 
was  instituted.  Upon  its  institution  the  defendants  herein 
filed  an  amended  answer  in  the  Miles  case,  in  which  they  set 
up  the  contract  here  sued  upon,  and  pleaded  as  a  separate 
defense  to  the  complaint  in  intervention  that  as  the  present 
plaintiffs  had  brought  this  action  they  had  thereby  elected 
to  sue  for  damages,  and  had  no  right  to  seek  the  relief  asked 
by  their  complaint  in  intervention  in  the  Miles  case,  viz., 
specific  enforcement  of  that  contract.  Plaintiffs  herein 
disposed  of  that  defense  by  obtaining  a  finding  from  the 
court  in  that  case  that  they  had  elected  to  pursue  the  rem- 
edies prayed  for  by  them  in  their  complaint  in  interven- 
tion in  preference  to  any  other  remedies  to  which  they 
might  have  been  entitled  in  the  premises. 

In  the  case  at  bar  the  findings  of  the  trial  court  are: 
(1)  That  none  of  the  allegations  of  the  plaintiffs'  complaint 
are  true;  (2)  that  by  reason  of  the  pendency  of  the  action 
of  MUes  V.  Clark,  and  by  reason  of  the  findings  therein, 
ever  since  the  entry  of  said  judgment  the  plaintiffs  in  this 
action  are  barred  from  further  proceedings  herein  upon  the 
cause  of  action  for  liquidated  damages  set  out  in  their 
complaint. 

Respondents  urge  that  the  judgment  in  this  case  should 
be  a£Srmed: 

(1)  For  the  reason  that  there  is  no  pretense  in  plaintiffs' 
pleading  of  their  having  suffered  any  actual  damage;  that 
neither  the  nature  of  the  case  made  by  the  complaint,  nor 
of  the  contract  on  which  plaintiffs  have  sued,  make  it  im- 
practicable or  extremely  difficult  to  fix  plaintiffs'  actual 
damage,  if  there  be  any,  and  that,  therefore,  the  case  is  not 
one  permitted  by  the  statute  for  liquidated  damages. 

(2)  That  in  the  action  of  Miles  v,  Clark,  plaintiffs  hav- 
ing obtained  a  judgment  which  gives  them  all  they  would 
have  obtained  had  the  covenant,  for  the  breach  of  which 
they  sue  herein,  been  fully  kept  and  performed,  they  can- 
not have  the  fruits  of  the  covenuiit  and  also  damage  for  the 
loss  of  these  froita. 
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(3)  That  the  nature  of  the  contract  is  such  that  the 
ten  thousand  dollars  claimed  is  a  penalty. 

[1]  Whether  the  contract  is  one  for  liquidated  damages 
or  a  penalty  is  immaterial,  for,  in  either  case,  the  plaintiffs 
waived  their  action  at  law  when  thev  elected  to  resort  to 
equity  to  enforce  their  agreement.  Under  their  pleadings 
they  are  not  entitled  to  both  remedies,  and  cannot,  there- 
fore, carry  both  actions  to  judgment  and  satisfaction. 
Having  availed  themselves  of  their  equitable  remedy  and 
recovered  judgment  thereon,  they  thereby  foreclosed  them- 
selves from  the  further  prosecution  of  this  action.  {Abbott 
V.  The  76  Land  &  Water  Co,,  161  Cal.  42,  [118  Pac.  425] ; 
Olock  V.  Howard,  123  Cal.  1,  [69  Am.  St  Rep.  17,  43 
L.  R.  A.  199,  55  Pac.  713] ;  Thomas  v.  Joslyn,  36  Minn. 
1,  [1  Am.  St.  Rep.  624,  29  N.  W.  344].) 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  18,  1920. 

All  the  Justices  concurred. 


[Crim.  No.  689.    Second  Appellate  District,  DlviBion  Two. — Janiiary 

21,  1920.] 

THE  PEOPLE,  Respondent,  v.   PABLO  VELARDE, 

Appellant. 

[1]  Counties — Teamspoetation  of  Iktoxicatinq  Liquoes — Powee  of 
SuPEEVisoES  to  Regulate. — The  board  of  supervisors  haa  the 
power  to  provide  that  no  package  or  consignment  of  intoxicating 
liquors  shaU  be  brought  into  or  transported  through  the  county 
unless  a  prescribed  label  showing  the  true  name  and  quantity  of 
each  kind  of  liquor  therein  contained,  and  the  names  and  addresses 
of  the  consignor  and  consignee,  shall  have  been  placed  thereon  be- 
fore leaving  the  place  of  business  of  the  person  furnishing  the 
package  of  liquor,  even  though  that  place  be  in  another  county. 

[2]  Id. — Scope  of  Police  Powers. — The  police  power  vested  in  every 
county  by  section  11,  article  XI,  of  the  constitution  ia  as  broad  as 
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that  Tested  in  the  legislature  itself,  subject  to  the  two  exceptions 
that  it  is  local  to  the  county  and  that  it  is  subject  to  the  general 
laws. 

[3]  Id. — ^Powia  to  Prohibit  Sale  of  Intoxicating  Liquors.— A 
county,  in  the  exercise  of  its  police  power,  may  prohibit  the  selling 
of  intoxicating  liquors  within  its  jurisdiction. 

[4]  Id. — Suppression  of  Pubuo  Evil  —  Adoption  of  Reasonable 
Measures. — ^When  a  county,  asserting  its  recognized  authority, 
undertakes  to  suppress  what  it  is  free  to  regard  as  a  public  evil,  it 
may  adopt  such  measures  having  reasonable  relation  to  that  end 
as  it  may  deem  necessary  in  order  to  make  that  action  eifective. 
It  does  not  follow  that  because  a  transaction,  separately  considered, 
is  innocuous,  it  may  not  be  included  in  a  prohibition  the  scope  of 
which,  in  the  legislative  judgment,  is  regarded  as  essential  to  the 
accomplishment  of  the  primary  purpose  of  the  enactment. 

[6]  Id. — ^Review  of  Legislative  Judgment  bt  Courts. — With  the 
wisdom  of  the  exercise  of  the  legislative  judgment  the  court  has 
no  concern;  and,  unless  it  dearly  appears  that  the  ordinance  has 
no  substantial  relation  to  a  proper  purpose,  it  cannot  be  said  that 
the  limit  of  legislative  power  has  been  transcended. 

[6]  Id. — Begulating  Transportation  of  Intoxicating  Liquors — ^Rea- 
sonableness OF  Ordinance. — There  is  nothing  unreasonable  or  op- 
pressive about  a  county  ordinance  which  declares  that  it  shall  be 
unlawful  for  any  person  to  carry  or  tranport  into  the  county  "any 
intoxicating  liquor  without  having  placed  upon  each  package  and 
consignment  thereof  a  mark  or  label  showing  the  true  name  and 
quantity  of  each  kind  of  liquor  therein  contained,  and  the  names 
and  addresses  of  the  consignor  and  consignee,  .  .  .  and  all  such 
packages  shall  be  so  marked  and  labeled  before  leaving  the  place  of 
business  of  the  person  ...  so  furnishing,  shipping  or  delivering 
the  same,  provided,  however,  that  this  section  shall  have  no  refer- 
ence to  interstate  commerce  passing  through  the  county." 

[7]  Id. — Extraterritorial  Scope  of  County  ORDiNANCE.-^uch  an 
ordinance  does  not  constitute  an  attempted  exercise  of  police  power 
beyond  the  county's  limits,  but  operates  only  within  the  county  to 
prevent  the  act  of  carrying  or  transporting  through  or  across  the 
county  any  intoxicating  liquor  that  has  not  been  marked  or  labeled 
in  the  prescribed  manner. 

[8]  Id. — NoNEXEMPTiON  OF  Incororpobated  Territory — Validity  of 
Ordinance. — ^A  county  police  regulation  is  not  void  merely  because 
the  ordinance  does  not  expressly  exempt  from  its  operation  the 
territory  of  all  the  incorporated  cities  and  towns  within  the 
county.  A  failure  to  expressly  exempt  from  an  ordinance  terri- 
tory over  which  the  county  cannot  exercise  its  police  powers  is 
Bot  evincive  of  an  attempt  to  assert  the  county's  authority  over 
•nch  territory. 
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[9]  Id. — Adoption  or  Reasonablb  Regulations  —  Impairment  or 
Bights  of  Individuals. — As  a  means  of  preventing  the  illefral  sale 
of  liquor  within  the  county,  outside  of  municipal  corporations,  the 
eountj  has  the  right  to  prescribe  any  reasonable  regulation  as  a 
condition  to  the  exercise  of  the  right  to  bring  liquor  into  or  trans- 
port it  across  any  part  of  the  county,  even  though  such  liquor  be 
owned  by  the  person  bringing  it  into  the  eounty  and  it  be  intended 
for  his  own  penonal  use. 

[10]  Id. — Invalidity  op  Bbpabatk  Provision  or  Obdinancb  —  Kb- 
ifAiNDEB  Enfobceable. — The  fact  that  there  is  a  conflict  between 
the  penalty  provided  by  a  given  section  of  a  county  ordinan<*e  for 
a  particular  oifense  and  the  penalty  provided  by  the  state  law  for 
the  same  offense  cannot  affect  the  validity  of  other  sections  of  the 
ordinance.  A  county  ordinance,  like  a  legislative  statute,  may  be 
good  in  part  and  upheld,  while  a  part  may  be  illegal  and  void;  and 
if  there  are  several  provisions  of  an  ordinance,  some  of  which  are 
void  and  others  valid,  and  a  penalty  is  provided  applying  to  each 
offense  separately,  the  ordinance  may  be  enforced  as  to  the  offenses 
respecting  which  it  is  valid,  just  as  if  the  void  parts  never  had 
been  incorporated  therein. 

[11]  Id. — ^Prosecution  fob  Violation  of  Obdinancb — ^Failube  to  Ob- 
jbot  to  Offeb  of  Copt  in  Evidence — Pebsumftions. — Where  no 
objection  is  made  to  the  offer  in  evidence  of  a  copy  of  a  county 
ordinance,  and  the  ordinance  is  thereupon  introduced  in  evidence, 
the  failure  to  object  to  its  introduction  most  be  construed  as  an 
admission  that  it  was  competent  evidence,  and  that  all  essential 
prerequisites  to  make  it  an  existing  and  operative  by-law  of  the 
county  had  been  complied  with. 

[12]  Id. — Offer  of  Brib»--Oonsoiousnb88  of  Guilt — ^Evidenge.— In  a 
prosecution  for  the  violation  of  a  provision  of  a  county  ordinance 
regulating  the  carrying  and  transportation  of  intoxicating  liquors 
within  its  boundaries,  evidence  that  soon  after  the  arreet  the  de- 
fendant offered  the  arresting  oflScer  a  sum  of  money  if  he  would 
let  him  go  is  admissible  as  an  admission  tending  to  show  conscious- 
ness of  guilt. 

[18]  Id. — ^Locus  DELien — Sufficienot  of  Information. — In  such  a 
prosecution  it  is  not  necessary  that  the  information  should  speci- 
fically allege  that  the  offense  was  committed  outside  of  an  incorpo- 
rated city  or  town.  It  is  sufficient  if  it  follows  the  language  of 
the  ordinance. 

[14]  Id.— Locus  Delicti  Within  County— Judicul  Notice, — Where 
the  defendant,  while  actually  violating  a  provision  of  the  ordinance, 
is  arrested  at  a  spot  on  a  well-known  highway  within  the  county, 
about  a  mile  and  a  half  from  a  given  town,  the  court  will  take 
judicial  notice  that  such  place  is  not  within  the  limits  of  any  in- 
corporated city  or  town. 
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[16]  Id. — Imprisonment  in  Default  of  Payment  of  Pine  —  Ebro- 
NEOUS  Judgment. — ^Where  sueli  an  ordinance  provides  that  a  person 
convicted  of  a  yiolation  of  any  of  its  provisions  shall  be  fined  not 
more  than  a  given  sum,  or  be  imprisoned  in  the  county  jail  for  not 
more  than  a  given  period,  or  be  punished  by  both  such  fine  and  im- 
prisonment, and  a  judgment  of  both  fine  and  imprisonment  are 
imposed,  the  court  is  without  power  to  further  order  that  in 
default  of  the  payment  of  the  fine  the  defendant  is  "to  serve 
out  this  sentence  in  the  county  jail  at  the  rate  of  two  dollars  per 
day.'* 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.  Hugh  H.  Craig,  Judge.  Modified  and 
aflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  Estudillo  and  B.  A.  Moore  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,  and  Loyal  C.  Kelley  for  Respondent 

PINLAYSON,  P.  J.— Upon  an  information,  filed  in  the  su- 
perior court  of  Riverside  County,  defendant  was  convicted 
of  a  violation  of  section  5  of  an  ordinance  of  that  county, 
whereby  it  is  provided  that  "it  shall  be  unlawful  for  any 
person  ...  to  carry,  haul,  transport,  furnish,  deliver  or 
ship  into  the  county  of  Riverside  or  through,  over  or  across 
any  portion  of  said  county  .  .  .  any  intoxicating  liquor 
without  having  placed  upon  each  package  and  consignment 
thereof  a  mark  or  label  showing  the  true  name  and  quantity 
of  each  kind  of  liquor  therein  contained,  and  the  names  and 
addresses  of  the  consignor  and  consignee,  .  .  .  and  all  such 
packages  shall  be  so  marked  and  labeled  before  leaving  the 
place  of  business  of  the  person  ...  so  furnishing,  shipping 
or  delivering  the  same,  provided,  however,  that  this  section 
shall  have  no  reference  to  interstate  commerce  passing 
through  the  county." 

The  information  charges  that  defendant  "did  •  .  .  carry 
and  transport  a  quantity  of  intoxicating  liquors  through, 
over  and  across  the  county  of  Riverside,  without  having 
placed  on  each  package  and  consignment"  the  mark  or 
label  required  by  the  ordinance.  Defendant  was  found 
guilty  as  charged.     He  was  sentenced  to  the  county  jail  for 
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the  period  of  two  months,  and,  in  addition,  to  pay  a  fine 
of  five  hundred  dollars,  and,  if  in  default  in  payment  of  the 
fine,  to  "serve  out  this  sentence  in  the  county  jail  at  the 
rate  of  two  dollars  per  day." 

Prohibition  of  the  liquor  traffic  within  the  county  is  the 
primary  purpose  of  the  ordinance.  Section  1  thereof  de- 
clares that  the  sale,  gift,  or  delivery  of  alcoholic  or  intoxi- 
cating liquors  within  the  boundaries  of  the  county,  outside 
of  municipal  corporations,  is  prohibited.  Section  5,  the  pro- 
visions of  which  defendant  is  charged  with  having  violated, 
evidently  was  intended  to  facilitate  the  enforcement  of  the 
prohibitory  provisions  contained  in  section  1.  Defendant 
attacks  the  constitutionality  of  section  5  upon  a  number  of 
grounds,  none  of  which,  we  think,  is  tenable. 

[1]  The  board  of  supervisors  has  the  power  to  provide 
that  no  package  or  consignment  shall  be  brought  into  or 
transported  through  the  county  unless  the  prescribed  label 
shall  have  been  placed  thereon  before  leaving  the  place  of  busi- 
ness of  the  person  furnishing  the  package  of  liquor,  even 
though,  as  here,  that  place  be  in  another  county,  namely,  the 
city  of  Los  Angeles.  [2]  Section  11,  article  XI,  of  the 
constitution  reads:  **Any  county,  city,  town  or  township 
may  make  and  enforce  within  its  limits  all  such  local, 
police,  sanitary  and  other  regulations  as  are  not  in  con- 
flict with  the  general  laws."  Thus  there  is  vested  in  every 
county  police  power  by  direct  grant  under  the  constitution. 
The  power  thus  conferred  is  as  broad  as  that  vested  in 
the  legislature  itself,  subject  to  these  two  exceptions:  that 
it  is  local  to  the  county  or  municipality,  as  the  case  may  he, 
and  is  subject  to  general  laws.  The  board  of  supervisors 
of  Riverside  County  was,  therefore,  vested  with  the  right  to 
exercise  within  its  jurisdiction  **the  entire  police  power  of 
the  state,  subject  only  to  the  control  of  the  general  laws." 
{In  re  IscK,  174  Cal.  180,  [162  Pac.  1026].  See,  also.  Ex 
parte  Campbell,  74  Cal.  20,  [5  Am.  St.  Rep.  418,  15  Pac. 
318] ;  Odd  Fellows^  Cent,  Assn,  v.  San  Francisco,  140  Cal. 
226,  [73  Pac.  987].)  [3]  That  the  county,  in  the  exercise 
of  its  police  power,  may  prohibit  the  selling  of  intoxicating 
li<(aors  within  its  jurisdiction  is  undoubted.  [4]  It  also 
is  well  established  that  when  a  county,  asserting  its  recog- 
nized authority,  undertakes  to  suppress  what  it  is  free  to 
regard  as  a  public  evil,  it  may  adopt  such  measures  having 
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reasonable  relation  to  that  end  as  it  may  deem  necessary 
in  order  to  make  that  action  effective.  It  does  not  follow 
that  because  a  transaction,  separately  considered,  is  innocu- 
ous, it  may  not  be  included  in  a  prohibition  the  scope  of 
which,  in  the  legislative  judgment,  is  regarded  as  essential 
to  the  accomplishment  of  the  primary  purpose  of  the  enact- 
ment. [5]  With  the  wisdom  of  the  exercise  of  the  legisla- 
tive judgment  the  court  has  no  concern;  and,  unless  it 
elearly  appear  that  the  ordinance  has  no  substantial  rela- 
tion to  a  proper  purpose,  it  cannot  be  said  that  the  limit  of 
legislative  power  has  been  transcended.  To  hold  otherwise 
would  be  to  substitute  judicial  opinion  of  expediency  for 
the  will  of  the  law-making  body — a  notion  foreign  to  our 
constitutional  system.  {Ptirity  Extract  etc.  Co.  v.  Lynch, 
226  U.  S.  192,  [57  L.  Ed.  84,  33  Sup.  Ct.  Rep.  44,  see,  also, 
Rose's  U.  S.  Notes].)  Clearly,  if  a  mark  or  label,  such 
as  is  required  by  this  ordinance,  be  put  upon  every  pack- 
age or  consignment  of  intoxicating  liquor  that  is  brought 
into  or  transported  through  or  across  the  county,  it  will 
greatly  facilitate  the  enforcement  of  the  ban  which  section 
1  of  the  ordinance  places  upon  the  sale  of  intoxicating 
liquors  within  the  county.  Experience  has  shown  that  the 
ingenuity  of  man  is  such  that  it  ^h  almost  impossible  to 
draft  a  prohibition  law  so  broad  in  its  scope  that  some 
method  cannot  be  devised  for  evading  it;  and,  no  doubt, 
it  was  deemed  necessary  to  prohibit  intoxicating  liquors  from 
being  brought  into  or  transported  over  or  across  the  county 
without  the  prescribed  mark  or  label  in  order  that  the  real 
purpose  of  the  ordinance,  the  prohibition  of  the  liquor 
traffic  within  the  county,  might  be  attained.  It  is  obvious 
that  if  the  consignor  is  required  to  put  the  mark  or  label 
on  the  package  at  his  place  of  business,  wherever  it  may  be, 
it  will  greatly  facilitate  the  detection,  and,  therefore,  the 
prevention,  of  ''bootlegging"  and  similar  illicit  liquor  sales. 
If  a  person  should  be  found  traversing  the  county  with 
packages  of  intoxicants  which,  on  inspection,  appeared  to 
be  labeled  as  required  by  the  ordinance,  his  bona  fides  could 
readily  be  ascertained  by  instantly  telephoning  or  telegraph- 
ing to  the  consignor's  place  of  business,  even  though  it 
were  outside  the  county,  and  thus  the  authorities  could  as- 
certain whether  the  liquor  really  was  intended  for  a  bona 
fide  sale  and  delivery  to  some  person  at  some  place  where 
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such  Bale  and  delivery  would  be  legal — ^that  is,  legal  at  the 
time  when  this  information  was  laid,  which  was  prior  to  the 
operation  of  the  eighteenth  amendment  and  the  recent 
sweeping  national  prohibition  legislation. 

[6]  There  is  nothing  unreasonable  or  oppressive  about 
the  ordinance  or  in  the  penalties  provided  for  a  violation 
of  its  provisions. 

[7]  The  ordinance  is  not  an  attempted  exercise  of  police 
power  beyond  the  county's  limits.  The  purpose  of  that  part 
of  the  ordinance  under  which  defendant  is  charged  is  to 
prevent  the  transportation  of  intoxicating  liquor  across  the 
county  unless  it  be  marked  with  a  certain  prescribed  label. 
It  operates  only  upon  an  act  done  within  the  county, 
namely,  the  act  of  carrying  or  transporting  through  or 
across  the  county  any  intoxicating  liquor  that  has  not  been 
marked  or  labeled  in  the  prescribed  manner.  If  a  person 
bringing  intoxicating  liquor  into  the  country  does  not 
choose  to  place  the  prescribed  label  upon  the  packages,  the 
result  merely  is  that  he  cannot  bring  the  liquor  into  or 
transport  it  across  any  part  of  the  county.  The  ordinance, 
therefore,  has  no  extraterritorial  operation,  and  there  has 
been  no  attempt  to  give  it  any  such  effect.  (State  v.  Nelson, 
66  Minn.  166,  [61  Am.  St.  Rep.  399,  34  L.  R.  A.  318,  68 
N.  W.  1066].) 

[8]  It  is  not  essential  to  the  validity  of  section  5  that  it 
should  expressly  exclude  incorporated  cities  and  towns 
from  its  operation.  For  the  purpose  of  this  decision  we 
shall  assume  that  none  of  the  police  power  that  the  consti- 
tution has  directly  granted  to  the  county  can  be  exercised 
within  the  limits  of  any  incorporated  city  or  town  in  the 
county,  irrespective  of  whether  any  city  or  town  has  or 
has  not  exercised  its  police  powers  in  such  a  manner  that  the 
regulations  of  the  two  political  entities  necessarily  must 
conflict  if  each  be  enforced — ^an  assumption,  however,  that 
runs  counter  to  what  seems  to  be  an  intimation  in  Ex  parte 
Mansfield,  106  Cal.  403,  [39  Pac.  775],  to  the  effect  that 
a  county  ordinance,  passed  in  the  exercise  of  the  county's 
police  powers,  is  inoperative  within  the  limits  of  a  city  or 
town  in  the  county  when,  and  only  when,  its  enforcement 
would  annul  or  supersede  some  regulation  of  the  city  or 
town  made  in  the  exercise  of  its  police  powers.  But,  not- 
withstanding the  assumption  we  have  thus  made  in  favor 
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of  appellant,  a  county  police  reflation  is  not  void  merely 
because  the  ordinance  does  not  expressly  exempt  from  its 
operation  the  territory  of  all  the  incorporated  cities  and 
towns  within  the  county.  If,  as  appellant's  counsel  assume, 
the  county,  in  the  exercise  of  its  police  powers,  never  can 
extend  its  jurisdiction  over  territory  embraced  within  the 
limits  of  any  incorporated  city  or  town,  nevertheless,  it  is 
not  necessary  to  the  validity  of  the  ordinance  that  it  shall 
expressly  exempt  from  its  operation  that  over  which  it  can 
have  no  jurisdiction.  A  failure  thus  to  expressly  exempt 
from  the  ordinance  territory  over  which,  according  to 
appellant's  contention,  the  county  cannot  exercise  its  police 
powers,  is  not  evincive  of  an  attempt  to  assert  the  county's 
authority  over  such  territory. 

[9]  There  is  no  merit  in  the  contention  that  section  5 
is  unconstitutional  merely  because  it  may  operate  to  pro- 
hibit the  untrammeled  transportation  through  or  across  the 
county  of  liquor  that  is  the  property  of  the  person  so 
transporting  it,  intended  for  his  own  personal  use  and  not 
for  sale  or  illegal  disposition  within  the  bounds  of  the 
county.  If  the  liquor  be  the  personal  property  of  a  per- 
son, intended  for  a  legitimate  use  by  him,  the  requirement 
of  section  5  does  not  for  that  reason  deprive  him  of  any 
constitutional  right.  It  is  well  settled  that,  in  legislating 
in  behalf  of  public  morals,  health  or  safety,  the  state,  or  a 
county,  by  reason  of  its  police  power,  may  enact  laws  or 
ordinances  that  incidentally  impair  property  value.  Here 
the  impairment  of  property  value,  if  any  there  may  be,  is 
most  certainly  not  the  primary  object  of  the  ordinance.  If 
thera  is  any  such  impairment  of  property  right,  it  is 
solely  because  it  is  a  necessary  incident  to  the  main  pur- 
pose. As  a  means  of  preventing  the  illegal  sale  of  liquor 
within  the  county,  outside  of  municipal  corporations,  the 
county  has  the  right  to  prescribe  any  reasonable  regulation 
as  a  condition  to  the  exercise  of  the  right  to  bring  liquor 
into  or  transport  it  across  any  part  of  the  county,  even 
though  such  liquor  be  owned  by  the  person  bringing  it  into 
the  county  and  it  be  intended  for  his  own  personal  use. 
{Crane  v.  Campbell,  245  U.  S.  304,  [62  L.  Ed.  304,  38  Sup. 
Ct.  Kep.  98] ;  Barbour  v.  Georgia,  146  Ga.  667,  [2  A.  L.  R. 
1095,  92  S.  E.  70] ;  affirmed,  249  U.  S.  454,  [63  L.  Ed.  704, 
39  Sup.  Ct  Eep.  316] ;  Ex  parte  Zwissig,  42  Nev.  360,  [178 
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Pac.  20] ;  State  v.  Brown,  40  S.  D.  372,  [167  N.  W.  400] ; 
Fitch  V.  State,  102  Neb.  361,  [167  N.  W.  417].) 

[10]  Nor  is  there  any  merit  in  the  contention  that  the 
ordinance  is  void  by  reason  of  an  asserted  conflict  between 
the  penalty  provided  by  the  ordinance  for  a  violation  of 
section  9  thereof  and  the  penalty  provided  by  the  state  law 
for  a  violation  of  the  act  to  prevent  the  sale  of  intoxicating 
liquor  to  persons  addicted  to  the  inordinate  use  thereof. 
(Stats.  1915,  p.  49.)  Assuming,  for  the  purpose  of  this 
decision  only,  that,  as  contended  by  appellant,  section  9 
of  the  ordinance  and  the  general  law  enacted  by  the  state 
legislature  to  prevent  the  sale  of  intoxicating  liquors  to  per- 
sons addicted  to  the  inordinate  use  of  such  liquors  cover 
the  same  matter,  and  assuming  also  that,  for  this  reason, 
there  is  a  conflict  between  the  penalty  provided  by  the  or- 
dinance and  that  provided  by  the  general  statute  for  the 
same  offense,  and  that,  for  this  reason,  section  9  of  the 
ordinance  is  void,  nevertheless,  such  conflict,  if  any  there 
be,  cannot  affect  the  validity  of  the  section  under  which 
defendant  has  been  prosecuted — section  5.  A  county  or- 
dinance, like  a  legislative  statute,  may  be  good  in  part  and 
upheld,  while  a  part  may  be  illegal  and  void;  and  if  there 
are  several  provisions  of  an  ordinance,  some  of  which  are 
void  and  others  valid,  and  a  penalty  is  provided  apply- 
ing to  each  offense  separately,  the  ordinance  may  be 
enforced  as  to  the  offenses  respecting  which  it  is  valid, 
just  as  if  the  void  parts  never  had  been  incorporated 
therein.  {Ex  parte  Christ ensen,  85  Cal.  208,  [24  Pac. 
747] ;  Ex  parte  Mansfield,  supra.) 

For  these  reasons  we  are  satisfied  that  that  part  of  the 
ordinance  under  which  defendant  was  prosecuted  is  a  valid 
and  constitutional  by-law  of  the  county  of  Riverside. 

[11]  At  the  trial  the  district  attorney  offered  in  evi- 
dence a  copy  of  the  ordinance.  Defendant  made  no  objec- 
tion to  the  offer.  Thereupon  the  ordinance  was  introduced 
in  evidence.  It  is  now  claimed,  for  the  first  time,  that  there 
is  a  failure  of  proof,  in  that  there  was  no  evidence  of  pub- 
lication of  the  ordinance.  Doubtless  the  ordinance  was  not 
admissible  in  evidence  until  the  prosecution  had  first  made 
preliminary  proof  of  its  publication  and  of  any  other  fact 
that  might  be  a  necessarj'  prerequisite  to  the  existence  of  an 
operative    ordinance.    But,    without    objection,    it    was    re- 
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ceived  in  evidence  as  an  ordinance  that  had  been  duly 
adopted  and  had  become  operative.  It  is  too  late  now  to 
raise  the  point  that  its  adoption  was  not  attended  by  every 
act  necessary  to  make  it  operative  as  an  ordinance  of  the 
county.  The  failure  to  object  to  its  introduction  must  be 
construed  as  an  admission  that  it  was  competent  evidence, 
and  that  all  essential  prerequisites  to  make  it  an  existing 
and  operative  by-law  of  the  county  had  been  complied  with. 
(Flora  V.  Lee,  5  111.  App.  629.) 

[12]  Appellant  complains  that  the  court  erred  in  per- 
mitting the  introduction  in  evidence  of  a  shotgun  that 
was  in  his  automobile  at  the  time  of  his  arrest.  Witnesses 
for  the  prosecution  testified  about  the  shotgun,  but  it  was 
not  introduced  in  evidence.  There  is,  therefore,  no  basis  for 
the  objection.  It  likewise  is  claimed  that  the  court  erred  in 
permitting  a  witness  for  the  prosecution,  one  of  the  arrest- 
ing officers,  to  testify  that,  soon  after  the  arrest,  defendant 
offered  the  witness  two  hundred  dollars  if  he  would  let 
him  go.  Such  evidence,  like  evidence  of  flight,  is  admissible 
as  an  admission  tending  to  show  consciousness  of  guilt.  It 
is  not  to  be  supposed  that  one  who  is  innocent,  and  con- 
scious of  the  fact,  will  resort  to  bribery.  (State  v.  Case, 
93  N.  C.  545,  [53  Am.  Eep.  471] ;  Turpin  v.  Commonwealth, 
140  Ky.  294,  [140  Am.  St.  Rep.  378,  30  L.  R.  A.  (N.  S.) 
794,  130  S.  W.  1086] ;  16  C.  J.  556.) 

[13]  It  was  not  necessary  that  the  information  should 
specifically  allege  that  the  offense  was  committed  outside  of 
an  incorporated  city  or  town.  It  followed  the  language  of 
the  ordinance,  and  that  was  sufficient.  [14]  The  evidence 
showed  that  the  offense  was,  in  fact,  committed  in  the 
county  of  Riverside  and  outside  of  any  incorporated  city  or 
town.  Defendant,  while  actually  violating  section  5  of  the 
ordinance,  was  arrested  at  a  spot  on  a  well-known  highway, 
about  a  mile  and  a  half  east  of  Wineville.  The  court  will 
take  judicial  notice  that  that  place  is  not  within  the  limits 
of  any  incorporated  city  or  town. 

A  careful  examination  of  the  record  convinces  us  that 
defendant  had  a  fair  and  impartial  trial,  free  from  any 
prejudicial  error. 

[15]  There  is,  however,  one  part  of  the  judgment  ap- 
pealed from  that  is  manifestly  void.  That  is  the  portion 
ordering?   the   retention  of   defendant  in   custody   until   he 
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pay  the  fine.  There  is  nothing  in  the  ordinance  itself  that 
authorizes  any  such  method  for  enforcing  payment.  Nor  is 
there  any  statute  giving  the  court  power  to  impose  the  alter- 
native of  imprisonment  in  default  of  payment  of  the  fine, 
where,  as  here,  the  fine  is  coupled  with  a  sentence  of  im- 
prisonment. The  penal  clause  of  the  ordinance  provides 
that  a  person  convicted  of  a  violation  of  any  of  its  provi- 
sions shall  ''be  fined  in  the  sum  of  not  more  than  six 
hundred  dollars,  or  be  imprisoned  in  the  county  jail  of 
Riverside  county  for  not  more  than  seven  months,  or  be 
punished  by  both  such  fine  and  imprisonment."  When 
the  county  legislative  body  has  said  that  imprisonment  shall 
not  exceed  a  certain  term,  it  ought  not  to  be  held  that,  after 
the  court  has  imposed  both  a  fine  and  a  term  in  jail,  it  can 
imprison  beyond  the  maximum  period  provided  by  the  or- 
dinance. And  yet  that  is  precisely  what  could  be  done  if 
it  were  held  that,  under  this  ordinance,  the  court  could 
punish  by  both  fine  and  imprisonment  and  likewise  enforce  i 
payment  of  the  fine  by  further  imprisonment  until  the 
fine  should  be  paid.  (See  the  reasoning  of  Mr.  Justice  Mc- 
Farland  in  Ex  parte  WadleigJi,  82  Cal.  521,  [23  Pac.  190].) 
Nor  can  this  part  of  the  sentence  be  upheld  under  section 
1205  of  the  Penal  Code.  That  section  does  not  apply  to 
cases  in  which  the  judgment  is  for  a  fine  coupled  with  a 
sentence  of  imprisonment.  (Ex  parte  Rosenheim,  83  Cal. 
388,  [23  Pac.  372] ;  People  v.  Broum,  113  Cal.  35,  [45  Pac. 
181].) 

The  judgment  is  modified  by  striking  out  that  part  thereof 
which  provides  that,  in  default  of  payment  of  the  fine, 
the  defendant  "serve  out  this  sentence  in  county  jail  at  the 
rate  of  two  dollars  per  day."  As  thus  modified,  the  judg- 
ment is  affirmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[Civ.   No.   3281.    Seeond   Appellate   District,  DiviBion   Two. — January 

23,  1920.] 

SOL    COHN    et   al.,    Petitioners,    v.    EDWIN    ISENSEE, 

City  Clerk,  etc.,  Respondent. 

[1]  Stattttis — Exclusion  or  General  by  Special  Law. — Though  it  is 
the  general  rule  that  a  special  controls  a  general  statute,  without 
regard  to  their  respective  dates,  still  it  is  not  always  or  necessarily 
true  that  a  special  law  entirely  excludes  from  its  field  of  operations 
the  provisions  of  a  general  law,  where  the  two  can  occupy  the  same 
domain  without  any  inherent  antagonism. 

[2]  Id. — Recall  or  Municipal  Elective  Oppiceks — Construction  op 
Special  Act  and  Qeneral  Laws  Together — Form  op  Ballots — 
Provision  op  Blank  Spaces. — The  recall  act  of  January  2,  1912, 
which  provides  for  the  recall  of  elective  officers  of  incorporated 
cities  and  towns,  and  sections  1196  and  1197  of  the  Political  Code, 
which  are  a  part  of  the  general  law  that  deals  with  the  subject  of 
elections  in  a  general  and  comprehensive  manner,  are  in  pari 
materia  and  should  be  read  together  with  a  view  to  giving  effect  to 
a  consistent  legislative  policy,  namely,  to  provide  that  at  each  and 
every  election  held  in  this  state  at  which  a  candidate  for  public 
office  is  to  be  voted  for,  whether  it  be  a  general  municipal  election 
or  a  special  municipal  election  for  the  recall  of  an  incumbent,  none 
but  official  ballots  furnished  by  the  state  shall  be  used,  and  on 
each  and  every  ballot  there  shall  be  suitable  spaces  wherein  any 
qualified  elector  may  express  his  choice  by  writing  in  the  name  of 
any  person,  and  not  be  required  to  choose  between  the  persons 
whose  names  may  be  printed  on  the  ballot  as  nominees  for  election. 

[3]  Id. — Construction  op  Statutes  Belating  to  Same  Subject  Mat- 
ter.— All  consistent  statutes  which  can  stand  together,  if  related 
to  the  same  subject,  shall  be  construed  together,  and  with  reference 
to  the  whole  system  of  which  they  form  a  part,  and  shall  be 
harmonized,  and  effect  given  to  all,  if  this  can  consistently  be  done, 
so  as  to  make  the  law  consistent  in  all  its  parts  and  uniform  in 
its  application  and  results. 

[4]  Id. — General  Law  Embracing  Subject  Matter  op  Special  Law — 
Construction  op  —  Absence  op  Repugnancy. — Where  it  does  not 
clearly  appear  that  the  legislature  intended  to  prescribe  by  a 
special  statute  all  the  rules  that  should  govern  recall  elections,  and 
it  does  appear  that  the  language  of  a  general  statute  is  so  com- 
prehensive  that   it   literally   embraces   the  subject   matter   of    the 


3.  Construction     together     of     contemporaneous     statutes     in     pari 
materia,  18  Ann.  Oas.  424;  Ann.  Oas.  1915 A,  186. 
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special  statute,  the  special  will  not  exclude  the  general  statute  from 
the  field  that  it  oceupies,  unless  there  is  a  neeessary  repugnanej 
between  the  acts. 
[6]  Id. — ExpRBssio  Unius  EIst  Ezolusio  Alterius — Nor  Appucablb 
TO  Rknder  Statute  Invalid. — The  maxim  expressio  unius  est  99- 
cluiio  alterius  expresses  but  one  of  the  canons  of  interpretation, 
and  it  should  not  be  used  as  a  guide  for  the  construction  of  a 
statute  when,  if  adopted,  its  application  would  invalidate  the  verj 
statute  sought  to  be  construed,  b/  making  it  violative  of  some  con- 
stitutional inhibition. 

[6]  Id. — Pown  TO  Restrict  Choice  ov  Ganddatbs. — It  is  not  within 
the  power  of  the  legislature  to  restrict  electors  in  their  choice  of 
candidates  or  prohibit  them  from  voting  for  persons  whose  namea 
are  not  printed  on  the  ballots. 

[7]  Id. — Construction  oi'  Statutes  to  Uphold  Validity. — Where  a 
statute  is  fairly  susceptible  of  a  oonstruction  that  makes  it  harmon- 
ize with  the  constitution  and  comport  with  the  legitimate  powers  of 
the  legislature,  that  is  the  construction  which  it  should  receive. 

£8]  Id. — Disfranchisement  of  Voters — Construction  of  Statutes 
to  Prevent. — A  construction  of  an  election  law  that  will  permit  the 
virtual  disfranchisement  of  any  qualified  voter  should  never  be 
adopted  if  the  statute  be  fairly  susceptible  of  any  other  meaning. 

PROCEEDING  in  Mandamus  to  compel  a  city  clerk  to 
provide  ballots  containing  suitable  blank  spaces  wherein 
electors  may  write  in  the  names  of  persons  not  printed 
thereon.    Peremptory  writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  E.  Barry  for  Petitioners. 

H.  P.  Orr  for  Respondent 

FINLAYSON,  P.  J.— This  is  an  original  petition  for  a 
writ  of  mandate  to  compel  respondent,  as  the  city  clerk  of 
the  city  of  San  Buenaventura,  to  provide  for  the  use  of  the 
voters  at  a  recall  election,  to  be  held  in  that  city  on  the 
twenty-seventh  day  of  this  month,  official  ballots  with  blank 
spaces  wherein  the  voter  may  write  the  names  of  persons 
whose  names  are  not  printed  on  the  baUot. 

It  appears  from  the  petition,  to  which  a  general  demurrer 
has  been  interposed,  that,  following  the  filing  of  a  recall 
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petition,  signed  by  the  necessary  number  of  qualified  elec- 
tors and  petitioning  for  the  recall  of  two  of  the  city  trustees, 
the   city's   board   of  trustees   fixed   January   27,    1920,    as 
the  date  for  holding  the  recaU  election;  that  sample  ballots 
have  been  provided  by  respondent;  that  there  is  no  blank 
space  on  any  of  the  sample  ballots  wherein   the   electors 
may  write  in  the  names  of  candidates;  and  that  respondent 
refuses  to  provide,   for  use  at  the  recall  election,   official 
ballots   having   thereon    any   such   blank   space   or   spaces. 
Attached  to  the  petition  is  one  of  the  sample  ballots.    From 
this  sample  ballot  it  appears  that  there  is  no  name  thereon 
other  than  the  names  of  the  two  incumbent  ofScers  sought 
to  be  recalled,  and  that,  by  instructions  printed  on  the  bal- 
lot, the  electors  are  instructed  to  vote  on  the  question  of  re- 
call by  stamping  a  cross  in  the  voting  square  after  the  word 
**Tes''  or  the  word  **No.**    There  does  not  appear  on  the 
ballot  the  name  of  any  person  nominated  as  a  candidate  to 
succeed  either  of  the  two  incumbents  whose  removal  is  to 
be  voted  upon  at  the  recall  election.    This,  we  were  informed 
by  counsel  at  the  argument,  is  because  the  petitions  that  were 
signed  by  the  requisite  number  of  qualified  electors,  nomi- 
nating candidates  for  election  to  succeed  the  incumbents, 
were  not  filed  by  respondent,  for  the  reason  that,  as  he 
claimed,  there  were  certain  fatal  defects  in  a  matter  of  pro- 
cedure.    (See  case  No.  3278,  ante,  p.  509,  [188  Pac.  278].) 

The  matter  now  presented  to  us  involves  the  question 
whether  certain  provisions  of  sections  1196  and  1197  of  the 
Political  Code — ^provisions  that  require  the  official  ballots 
for  every  election  of  public  officers  to  have  thereon  a  blank 
space  or  spaces  to  permit  the  electors  to  write  in  the  names 
of  persons  whose  names  are  not  printed  on  the  ballot — are 
applicable  to  elections  for  the  recall  of  elective  officers  in 
incorporated  cities  and  towns  held  under  the  act  entitled 
"An  Act  to  provide  for  the  recall  of  elective  officers  of 
incorporated  cities  and  towns,"  approved  January  2,  1912. 
(Stats.  (Ex.  Sess.)  1911,  p.  128.) 

No  question  relating  to  remedy  or  parties  is  made.  Peti 
tioners  and  respondent  both  seek  a  decision  on  the  merits  of 
the  only  question  presented,  namely,  the  construction  of 
the  act  for  the  recall  of  city  and  town  elective  officers.  The 
importance  of  the  question  would  justify  a  most  i)ai  list  dik- 
ing examination  of  the  grounds  of  our  conclusion,  but  the 
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necessity  for  a  speedy  decision^  in  order  to  afford  a  suffi- 
cient opportunity  to  print  the  ballots  before  the  election 
on  the  27th  instant,  precludes  that  mature  deliberation 
which  the  question  deserves — only  yesterday  was  the  peti- 
tion for  the  writ  filed  in  this  court. 

The  act  to  provide  for  the  recall  of  elective  officers  for 
incorporated  cities  and  towns  and  the  two  Political  Code 
sections  in  question  are  in  pari  maieria.  One  statute  (the 
code)  deals  with  the  general  subject  of  elections  in  com- 
prehensive terms;  the  other  (the  recall  act)  deals  with  but 
a  part  of  the  general  subject  of  elections,  but  deals  with 
that  part  in  a  minute  and  definite  way. 

In  determining  the  question  with  which  we  are  confronted 
— ^the  proper  construction  to  be  placed  upon  the  act  for  the 
recall  of  elective  officers  of  incorporated  cities  and  towns — 
we  are  not  embarrassed  by  any  possible  conflict  between  the 
comprehensive  scheme  for  recall  elections  provided  by  the 
constitution  itself,  where  the  person  sought  to  be  recalled 
is  a  state  officer,  and  a  general  law  of  the  legislature.  (See 
article  XXIII  of  the  constitution  for  the  scheme  provided 
thereby  for  the  recall  of  an  elective  public  officer  of  the 
state.)  The  legislature,  by  this  same  article  of  the  constitu- 
tion, is  expressly  empowered  to  enact  laws  prescribing  the 
procedure  for  the  recall  of  elective  officers  of  cities  and 
towns.  The  language  of  the  organic  law  is:  ''The  recall 
shall  also  be  exercised  by  the  electors  of  each  county,  city 
and  county,  city  and  town  of  the  state,  with  reference  to  the 
elective  offices  thereof,  under  such  procedure  as  shall  be 
provided  by  law.*'  It  was  pursuant  to  this  authorization 
that  the  legislature,  at  its  special  session  held  shortly  after 
article  XXIII  was  adopted,  passed  the  act  of  January  2, 
1912,  providing  for  the  recall  of  elective  officers  of  incor- 
porated cities  and  towns. 

The  act  for  the  recall  of  elective  city  and  town  officers 
provides  a  comprehensive  scheme  of  recall  election.  As  a 
part  of  that  scheme,  the  act  describes  what  shall  be  printed 
on  the  recall  ballot.  It  does  not,  however,  expressly  declare, 
as  do  sections  1196  and  1197  of  the  Political  (Tode,  that 
the  ballots  shall  be  printed  with  blank  spaces  to  allow  the 
voter  to  write  in  names  not  printed  on  the  ballot.  So  far 
as  pertinent,  the  language  of  the  recall  act  is:  ** There 
shall  be  printed  on  the  recall  ballot,  as  to  every  officer  whose 
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recall  is  to  be  voted  on  thereat,  the  following  question: 
'Shall  (name  of  person  against  whom  the  recall  petition 
is  filed)  be  recalled  from  the  office  of  (title  of  the  office)!' 
following  which  question  shall  be  the  words  *Yes'  and  'No' 
on  separate  lines,  with  a  blank  space  at  the  right  of  each, 
in  which  the  voter  shall  indicate,  by  stamping  a  cross  (x), 
his  vote  for  or  against  such  recall.  On  such  ballots,  under 
each  such  question,  there  shall  also  be  printed  the  names 
of  those  persons  who  have  been  nominated  as  candidates  to 
succeed  the  person  recalled,  in  case  he  shall  be  removed 
from  office  by  said  recall  election;  but  no  vote  east  shall  be 
counted  for  any  candidate  for  said  office  unless  the  voter 
also  voted  on  said  question  of  the  recall  of  the  person  sought 
to  be  recalled  from  said  office.  The  name  of  the  person 
against  whom  the  petition  is  filed  shall  not  appear  on  the 
ballot  as  a  candidate  for  the  office.  If  a  majority  of  those 
voting  on  said  question  of  the  recall  of  any  incumbent  from 
office  shall  vote  'No,'  said  incumbent  shall  continue  in 
office.  If  a  majority  shall  vote  'Yes,'  said  incumbent  shall 
thereupon  be  deemed  removed  from  such  office  upon  the 
qualification  of  his  successor.  The  canvassers  shall  canvass 
all  votes  for  candidates  for  said  office  and  declare  the  result 
in  like  manner  as  in  a  regular  election.  If  the  vote  at  any 
such  recall  election  shall  recall  the  officer,  then  the  candi- 
date who  has  received  the  highest  number  of  votes  for  the 
office  shall  be  thereby  declared  elected  for  the  remainder  of 
the  term.  In  case  the  person  who  received  the  highest  num- 
ber of  votes  shall  fail  to  qualify  within  ten  days  after  re- 
ceiving the  certificate  of  election,  the  office  shall  be  deemed 
vacant  and  shall  be  filled  according  to  law." 

The  code  sections,  so  far  as  their  provisions  are  pertinent, 
read:  Section  1196:  "...  It  shall  be  the  duty  of  the  clerk 
or  secretary  of  the  legislative  body  of  any  incorporated 
city  or  town  to  provide  separate  ballots  for  every  election 
for  city  or  town  officers  in  which  the  electors,  or  any  of  the 
electors,  of  such  city  or  town,  participate,  and  to  cause  to 
be  printed  in  such  separate  ballots  the  name  of  every  candi- 
date whose  name  has  been  filed  with  such  clerk  or  secretary 
in  the  manner  provided  for  by  law.  All  ballots  shall  be 
not  to  exceed  twenty-four  inches  in  length,  .  .  .  and  below 
the  printed  names  of  the  candidates  for  each  office,  the 
necessary  blank  space   or  spaces   to   permit  an   elector  to 
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write  in  the  names  of  persons  whose  names  are  not  printed 
on  the  ballot."  (Then  follows  a  provision  for  a  special 
water-marked  paper  with  a  design  to  be  furnished  by  the 
secretary  of  state.)  "...  at  any  special  or  separate  local 
election,  paper  marked  with  the  design  used  at  the  previous 
election  may  be  used.  Nothing  in  this  code  contained  shall 
prevent  any  voter  from  writing  upon  his  ballot  the  name  of 
any  person  for  whom  he  desires  to  vote  for  any  office  and 
such  vote  shall  be  counted  the  same  as  if  printed  upon  the 
ballot,  and  marked  as  voted  for. ' '  Section  1197 :  * '  There  shall 
be  provided  at  each  polling-place,  at  each  election  at  which 
public  officers  are  voted  for,  but  one  form  of  ballot  for  all 
the  candidates  for  public  office,  and  every  ballot  shall  contain 
the  names  of  all  the  candidates  whose  nominations  for  any 
office  specified  on  the  ballot  have  been  duly  made  and  not 
withdrawn,  as  provided  by  law,  together  with  the  title  of  the 
office,  arranged  to  conform  as  nearly  as  practicable  to  the 
plan  hereinafter  set  forth.  .  .  .  All  ballots  shall  be  not  to 
exceed  twenty-four  inches  in  length,  .  .  .  with  proper 
blank  spaces  to  allow  the  voter  to  write  in  names  not 
printed  on  the  ballot." 

It  will  be  noticed  that  the  code  provides  that  there  shall 
shall  be  but  one  form  of  ballot  for  all  candidates  for  public 
office  (sec.  1197),  and  that  at  every  election  for  city  and 
town  officers  the  ballot  furnished  by  the  city  clerk  shall  con- 
tain the  ''necessary  blank  spaces  to  permit  an  elector  to 
write  in  names  of  persons  whose  names  are  not  printed 
on  the  ballot"     (Sec.  1196.) 

[1]  Though  it  is  the  general  rule  that  a  special  controls 
a  general  statute,  without  regard  to  their  respective  dates, 
still  it  is  not  always  or  necessarily  true  that  a  special  law 
entirely  excludes  from  its  field  of  operations  the  provisions 
of  a  general  law,  where  the  two  can  occupy  the  same  domain 
without  any  inherent  antagonism.  [2]  We  are  of  the 
opinion  that  the  recall  act  of  January  2,  1912,  and  the 
two  sections  of  the  Political  Code  from  which  we  have 
quoted,  should  be  read  together  with  a  view  to  giving  effect 
to  what  we  deem  to  be  a  consistent  legislative  policy,  namely, 
to  provide  that  at  each  and  every  election  held  in  this  state 
at  which  a  candidate  for  public  office  is  to  be  voted  for, 
whether  it  be  a  general  municipal  election  or  a  special  muni- 
cipal election  for  the  recall  of  an  incumbent,  none  but  offi- 
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cial  ballots  furnished  by  the  state  shall  be  used,  and  on 
each  and  every  ballot  there  shall  be  suitable  spaces  wherein 
any  qualified  elector  may  express  his  choice  by  writing  in 
the  name  of  any  person,  and  not  be  required  to  choose 
between  the  persons  whose  names  may  be  printed  on  the 
ballot  as  nominees  for  election.  Though  the  two  code  sec- 
tions are  a  part  of  the  general  law  that  deals  with  the 
subject  of  elections  in  a  general  and  comprehensive  manner, 
and  the  act  of  January  2,  1912,  is  confined  to  the  special 
subject  of  elections  for  the  recall  of  elective  city  or  town 
ofScers,  there  is  no  inconsistency  between  the  provisions  of 
the  latter  act  (which,  for  the  sake  of  distinction,  we  shall 
designate  as  the  special  act  or  statute)  and  those  provisions 
of  the  code  sections  that  we  have  quoted  (which  we  shall 
refer  to  as  the  genoral  act  or  statute).  The  two  acts  are 
in  pari  materia,  and,  without  creating  any  inconsistency 
or  repugnancy  between  the  two,  the  field  covered  by  the 
special  act  may  likewise  be  occupied  by  the  general  act,  in 
so  far  as  the  latter  provides  that,  at  every  election  for  city 
and  town  ofQcers,  the  ofScial  ballots  shall  contain  'Hhe 
necessary  blank  space  or  spaces  to  permit  an  elector  to  write 
in  the  names  of  persons  whose  names  are  not  printed  on  the 
ballot." 

[3]  The  rule  is  that  all  consistent  statutes  which  can 
stand  together,  if  related  to  the  same  subject,  shall  be  con- 
strued together,  and  with  reference  to  the  whole  system 
of  which  they  form  a  part,  and  shall  be  harmonized,  and 
effect  given  to  all,  if  this  can  consistently  be  done,  so  as  to 
make  the  law  consistent  in  all  its  parts  and  uniform  in  its 
application  and  results.  {Lambert  v.  Board  of  Trustees, 
151  Ky.  725,  [Ann.  Cas.  1915A,  180,  183,  152  S.  W. 
802].)  [4]  Where,  as  here,  it  does  not  clearly  appear  that 
the  legislature  intended  to  prescribe  by  the  special  statute 
all  the  rules  that  should  govern  recall  elections,  and  where, 
as  here,  it  does  appear  that  the  language  of  the  general 
statute  is  so  comprehensive  that  it  literally  embraces  the 
subject  matter  of  the  special  statute  (sections  1196  and 
1197  make  express  provision  for  every  election  for  city  or 
town  ofiScers  in  which  the  electors  of  the  city  or  town  parti- 
cipate), the  special  will  not  exclude  the  «:eneral  statute  from 
the  field  that  it  occupies,  unless  there  is  a  necessary  repug- 
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nancy  between  the  acts.  {Casey  v.  Earned,  5  Iowa,  1;  Tal- 
coii  Ti.  Commissioners,  53  Cal.  199.) 

The  purpose  of  all  rules  of  construction  is  to  ascertain, 
if  possible,  the  intention  of  the  legislature.  For  it  is  the 
legislative  intent  that  must  control.  Respondent's  conten- 
tion amounts  to  this:  Though  the  special  act  does  not,  in 
so  many  words,  say  that  no  space  shall  be  left  on  the  ballot 
wherein  the  elector  may  write  the  name  of  any  person  who 
is  his  choice  for  the  ofSce  that  may  become  vacant  by  the 
recall  of  the  incumbent,  nevertheless,  this  result  must  follow 
from  an  application  of  the  maxim  expressio  unius  est  ex- 
clusio  alteriiLS.  [5]  This  maxim  expresses  but  one  of  the 
canons  of  interpretation.  It  should  not  be  used  as  a  guide 
for  the  construction  of  a  statute  when,  if  adopted,  its  ap- 
plication would  invalidate  the  very  statute  sought  to  be  con- 
strued, by  making  it  violative  of  some  constitutional  inhibi- 
tion. Only  by  holding  that  the  general  statute  (that  is,  the 
provision  of  the  Political  Code  that  requires  blank  spaces  to 
be  on  the  ballots),  occupies  with  the  special  statute  the  field 
covered  by  the  latter,  can  we  avoid  invalidating  the  special 
act. 

The  constitution  of  this  state  guarantees  to  every  qualified 
elector  the  right  to  vote  at  all  elections  that  may  be  authorized 
by  law.  ''Every  native  citizen  of  the  United  States,  every 
person  who  shall  have  acquired  the  rights  of  citizenship 
under  or  by  virtue  of  the  treaty  of  Queretaro,  and  every 
naturalized  citizen  thereof,  who  shall  have  become  such 
ninety  days  prior  to  any  election,  of  the  age  of  twenty-one 
years,  who  shall  have  been  resident  of  the  state  one  year 
next  preceding  the  election,  and  of  the  county  in  which 
he  or  she  claims  his  or  her  vote  ninety  days,  and  in  the 
election  precinct  thirty  days,  shall  be  entitled  to  vote  at  ali 
elections  which  are  now  or  may  hereafter  be  authorized  by 
law.'*     (Const.,  sec.  1,  art.  11.) 

It  is  apparent  from  a  reading  of  the  act  for  the  recall  of 
elective  city  or  town  officers,  that  all  ballots  to  be  used  at 
recall  elections  held  thereunder  are  required  to  be  printed 
and  furnished  at  the  public  expense,  just  as  at  all  other 
elections;  and  that  the  use  of  any  ballot  other  than  such 
as  may  be  furnished  by  the  state  is  absolutely  prohibited. 
If,  therefore,  the  ballots  that  are  required  to  be  used  at  a 
recall  election  have  no  blank  space  wherein  the  voter  may 
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write  the  name  of  a  person  whose  name  is  not  printed  on 
the  ballot,  the  voter  must  be  compelled  to  vote  for  the  per- 
son or  persons  whose  name  or  names  may  be  printed  on  the 
ballot  furnished  him,  or  be  deprived  of  the  privilege  of 
voting  for  any  person  whatever.  [6]  If  that  is  the  con- 
struction that  must  be  placed  upon  the  act  for  the  recall 
of  elective  city  and  county  oflScers,  the  statute  must  be  held 
to  be  unconstitutional  and  void;  for  it  is  not  within  the 
power  of  the  legislature  to  restrict  electors  in  their  choice  of 
candidates  or  prohibit  them  from  voting  for  persons  whose 
names  are  not  printed  on  the  ballots.  (Eaton  v.  Brown, 
96  Cal.  371,  [31  Am.  St.  Rep.  225,  17  L.  R.  A.  697,  31 
Pac.  250] ;  Britton  v.  Board  of  Commrs.,  129  CaL  337,  342, 
[51  L.  R.  A.  115,  61  Pac.  1115] ;  Sjner  v.  Baker,  120  Cal. 
370,  375,  [41  L.  R.  A.  196,  52  Pac.  659] ;  Banner  v.  Patton, 
155  111.  553,  [40  N.  E.  290];  15  Cyc.  289;  note  on 
pp.  686  et  seq.,  vol.  91,  Am.  St.  Rep.)  As  was  said  by  Mr. 
Justice  Henshaw  in  Britton  v.  Board  of  Commrs.,  supra, 
speaking  with  reference  to  statutes  restricting  the  ballots  to 
those  furnished  by  the  state:  **But  where  such  laws  have 
been  upheld,  the  right  of  the  voters  freely  to  express  their 
preference  has  always  been  preserved,  as  in  this  state,  by 
blank  spaces  wherein  he  may  write  the  names  of  the  candi- 
dates of  his  choice."  (129  Cal.  342,  [51  L.  R.  A.  115,  61 
Pac.  1117].) 

It  is  no  answer  to  say  that  the  voter,  by  filing  a  nominat- 
ing petition,  may  have  the  name  of  the  nominee  of  his  choice 
placed  upon  the  ballot  He  may  not  be  able  to  induce  the 
requisite  number  of  electors  to  join  with  him  in  so  nominat- 
ing the  candidate  of  his  choice.  If  the  narrow  construction 
of  this  act  that  respondent  contends  for  be  the  only  permis- 
sible construction,  the  voter  is  deprived  of  his  constitutional 
right  of  suffrage — deprived  of  the  right  of  exercising  his 
own  choice;  and  where  that  right  is  taken  away,  there  is 
nothing  left  worthy  to  be  called  the  right  of  suffrage — ^the 
boasted  free  ballot  becomes  a  delusion.  To  justify  a  con- 
struction that  would  make  such  consequences  possible,  the 
legislative  language  should  be  so  clear  and  unequivocal  that 
it  cannot  with  reason  be  said  that  room  is  left  for  any 
other  permissible  construction. 

[7]  It  is  a  well-recognized  canon  of  interpretation  that, 
where  a  statute  is  fairly  susceptible  of  a  coiostruction  that 
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makes  it  harmonize  with  the  constitution  and  comport  with 
the  legitimate  powers  of  the  legislature,  that  is  the  con- 
struction which  it  should  receive.  {Chesebrov^h  v.  San 
Francisco,  153  Cal.  559,  567,  568,  [96  Pac.  288].)  [8]  A 
construction  of  an  election  law  that  will  permit  the  virtual 
disfranchisement  of  any  qualified  voter  should  never  be 
adopted  if  the  statute  be  fairly  susceptible  of  any  other 
meaning.  {Baiters  v.  Smith,  111  Mo.  45,  [33  Am.  St.  Rep. 
491,  16  L.  E.  A.  754,  20  S.  W.  101] ;  Park  v.  Rives,  40 
Utah,  47,  [119  Pac.  1034];  Eckerson  v.  Des  Moines,  137 
Iowa,  452,  [115  N.  W.  177].) 

In  the  light  of  the  foregoing  considerations,  we  are  sat- 
isfied that  it  was  the  intention  of  the  legislature  that  the 
requirement  of  sections  1196  and  1197  of  the  Political  Code 
with  respect  to  blank  spaces  on  the  ballots,  wherein  the 
voter  may  write  the  names  of  the  candidates  of  his  choice, 
should  apply  to  recall  elections  held  under  the  recall  act  of 
January  2,  1912,  just  as  in  the  case  of  every  other  election 
of  public  officers. 

There  is  another  consideration  which  impels  us  to  this 
construction  of  the  act  in  question.  It  is  this:  If  the  re- 
quirement of  the  code  sections  relative  to  blank  spaces  on 
l^e  ballots  should  be  held  not  to  be  applicable  to  municipal 
recall  elections,  then  it  would  be  possible  for  the  act  for 
the  recall  of  elective  city  and  town  officers  to  defeat 
its  own  purpose.  The  purpose  of  the  recall  statute  is  to 
enable  a  majority  of  the  voters,  voting  at  any  recall  elec- 
tion, to  remove  an  unfaithful  or  undesirable  incumbent  of 
any  elective  office  of  the  city  or  town.  But  if,  as  in  the 
instant  case,  no  nominating  petition  has  been  filed  nominat- 
ing a  candidate  for  the  office,  and  if,  therefore,  no  name 
of  such  nominee  be  printed  on  the  ballot,  then  even  though 
a  majority  of  the  voters  vote  'Tes'  on  the  question  of  the 
incumbent's  recaU,  their  purpose  must  be  frustrated  if  they 
are  not  to  be  permitted  to  write  in  the  name  of  any  person 
as  their  choice  for  the  office.  The  language  of  the  act  is 
that  if  a  majority  of  the  voters  shall  vote  *'Yes"  on  the 
question  of  recall,  then  ''said  incumbent  shall  thereupon  be 
deemed  removed  from  such  office  upon  the  qualification  of 
his  sUfCcessor,''  But  if ,  as  in  the  present  case,  no  candi- 
date's name  is  printed  on  the  ballot,  and  if  no  voter  can 
write  in  the  name  of  any  person  as  his  choice  for  the  office. 
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then  there  is  no  ** successor"  who  can  qualify,  and,  conse- 
quently, no  vacancy  in  the  ofSce,  to  be  filled  by  appointment 
or  otherwise.  For  the  act  says,  in  effect,  that  the  in- 
cumbent, though  a  majority  vote  for  his  recall,  is  not  for 
that  reason  alone  deemed  to  be  removed.  He  is  not  deemed 
removed  until  the  ''qualification  of  his  successor."  This 
reasoning  is  in  nowise  vitiated  by  the  last  sentence  of  the 
section,  which  reads:  **In  case  the  person  who  received  the 
highest  number  of  votes  shall  fail  to  qualify  within  ten  days 
after  receiving  the  certificate  of  election,  the  o£5ce  shall  be 
deemed  vacant  and  shall  be  filled  according  to  law."  (Stats. 
(Ex.  Sess.)  1911,  p.  130.)  This  language  refers  only  to  a 
vacancy  created  by  a  failure  to  qualify  on  the  part  of  a 
person  whose  name  was  printed  or  written  on  the  ballot, 
and  who  received  the  highest  number  of  votes  cast  at  the 
election. 

For  the  foregoing  reasons  we  think  the  demurrer  should 
be  overruled  and  a  peremptory  writ  issued  as  prayed. 

It  is  so  ordered. 

Sloane,  J.,  and  Thomas,  J.,  eoncxurrecL 


[Giv.   No.   2078.    Third  Appellate  District.— January  23,   1920.] 

LUCY  M.  TITUS,  Respondent,  v.  RICHARD  S.  WOODS 
et  al.,  Defendants;  GUARANTEE  MORTGAGE  COM- 
PANY  OP  SAN  DIEGO   (a  Corporation),  Appellant. 

[1]    MOBTOAGBS  —  GUABANTT    OW    PAYMENT    BT    ASSIONOB — ACTION    TO 

FoBKCLOSB  —  Pabties  —  JUDGMENT. — Where  a  mortgagee  assigns  a 
note  and  mortgage  and,  for  a  valuable  consideration,  guarantees  the 
payment  of  the  note,  in  a  subsequent  action  by  the  assignee  to 
foreclose  the  mortgage  such  mortgagee  may  properly  be  joined  with 
the  makers  of  the  note  as  a  party  defendant  and  a  deficiency  judg- 
ment be  docketed  against  it  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  A.  Sloane,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Sweet,  Stearns  &  Forward  for  Appellant. 

Wirt  Francis  and  Ralph  E.  Jenney  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  foreclose  a 
mortgage  made  by  the  defendants,  Richard  S.  Woods  and 
Mary  C.  Woods,  to  appellant  Quarantee  Mortgage  Company 
of  San  Diego,  to  secure  the  payment  of  a  promissory  note 
of  $1,250  and  interest,  dated  March  29,  1912.  The  com- 
plaint alleges  that  the  note  and  mortgage  were  assigned 
by  appellant  to  the  plaintiff  by  an  instrument  in  writing  on 
the  seventeenth  day  of  July,  1912,  and  "that  at  the  time 
of  the  assignment  of  said  note  and  mortgage  as  aforesaid,  the 
said  defendant.  Guarantee  Mortgage  Company  of  San  Diego, 
for  a  valuable  consideration  guaranteed  the  payment  of  said 
promissory  note.''  To  the  complaint  the  appellant  de- 
murred on  the  grounds:  ''That  it  did  not  state  a  cause  of 
action  against  the  appellant;  that  there  is  a  misjoinder  of 
parties  defendant  in  that  the  appellant  was  improperly 
made  a  party  thereto  and  improperly  united  as  a  defendant 
with  the  makers  of  the  mortgage  as  well  as  with  the  other 
defendants ;  that  there  is  a  misjoinder  of  causes  of  action  in 
the  complaint  in  that  a  cause  of  action  against  appellant  as 
a  guarantor  is  improperly  united  with  one  for  the  foreclosure 
of  the  mortgage ;  that  a  cause  of  action  against  the  appellant 
on  a  contract  of  guarantee  was  improperly  united  with  a 
cause  of  action  against  the  makers  of  the  promissory  note," 
and  that  the  complaint  was  uncertain  and  ambiguous  for 
certain  reasons  therein  enumerated.  The  demurrer  was 
overruled  and  appellant  declined  to  answer.  Judgment  of 
foreclosure  was  rendered  August  29,  1917,  in  which  the 
clerk  of  the  court  was  ordered  to  docket  a  judgment  for  any 
deficiency  that  might  remain  unpaid  of  the  indebtedness 
secured  by  the  mortgage  after  the  sale  of  the  mortgaged 
land.  The  mortgaged  property  was  sold,  a  deficiency  re- 
ported by  the  commissioner,  and  deficiency  judgment  was 
docketed  against  appellant  on  October  10,  1917.  From 
these  judgments  the  appeal  has  been  taken. 

[1]  We  understand  that  the  only  ground  of  demurrer 
upon  which  appellant  really  relies  as  possessing  merit  is 
that,  as  a  guarantor  of  the  payment  of  said  note,  it  was  im- 
properly joined  with  the  makers  thereof  in  the  suit  to  fore- 
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close  the  mortgage.  The  argument  is  that  the  liability  of 
appellant  was  based  upon  an  entirely  different  obligation 
from  that  of  the  makers  of  the  note,  it  having  been  held 
by  the  supreme  court  of  this  state  **That  there  is  no  privity 
or  mutuality  or  joint  liability  between  the  principal  debtor 
and  his  guarantor."  In  other  words,  the  appellant  as  a 
guarantor  made  an  entirely  independent  contract  upon  which 
he  was  liable  without  regard  to  the  foreclosure  of  the  mort- 
gage as  against  the  principal  debtors.  {Bull  v.  Coe,  77 
Cal.  54,  [11  Am.  St  Rep.  235,  18  Pac.  808];  Adams  v. 
Wallace,  119  Cal.  67,  [51  Pac.  14];  Kinsel  v.  Ballou,  151 
Cal.  754,    [91  Pac.  620].) 

The  character  of  the  obligation  of  a  guarantor  is  also 
earefuUy  considered  in  the  case  of  Cooke  v.  Mesmer,  164 
Cal.  332,  [128  Pac.  917],  an  action  brought  against  the 
guarantors  of  the  payment  of  certain  notes,  and  the  court 
said:  ''It  is  thoroughly  settled  that  an  action  on  such  a 
guaranty  is  one  upon  an  independent  contract  of  the  guar- 
antor, with  which  the  principal  debtor  has  nothing  to  do." 
We  may  add  that  the  same  principle  appears  in  the  pro- 
visions of  the  Civil  Code,  section  2806  et  seq. 

From  the  foregoing  it  v.ould  follow,  of  course,  that  an 
action  could  be  brought  against  the  guarantor  without  join- 
ing the  maker  or  any  other  party  to  the  note  as  a  defend- 
ant, and  it  is  urged  by  appellant  that  a  guarantor  has  the 
right  to  insist  that  he  be  sued  alone.  Many  authorities  are 
cited  in  support  of  the  claim,  but  to  make  proper  applica- 
tion of  the  doctrine  therein  announced,  not  only  the  pe- 
culiar facts  of  each  instance,  but  also  certain  statutory 
provisions  of  the  various  jurisdictions  must  be  considered. 
For  example,  in  CottrUl  v.  New  London  Furnitvre  Co., 
94  Wis.  176,  [68  N.  W.  874],  the  supreme  court  of  Wis- 
consin held  that  the  guarantor  of  a  mortgage  note  was  im- 
properly joined  with  the  maker  in  the  foreclosure  suit  for 
the  reason  that  the  case  was  simply  a  guaranty  of  ''the  col- 
lection of  the  note,"  and,  therefore,  the  guarantor  did  not 
become  liable  on  his  contract  of  guaranty  until  the  guarantee 
had  "exhausted  all  the  remedies  which  the  law  gives  him  for 
the  collection  of  his  debt  from  the  principal  debtor  without 
avail.  This  means  the  prosecution  of  a  suit  against  such 
principal  debtor  to  judgment  and  execution."  It  was  fur- 
ther held  that  in  the  foreclosure  of  the  mortgasre  it  was  im 
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proper  to  enter  a  deficiency  judgment  against  said  guaran- 
tor, for  the  reason  that  the  statute  in  that  state  permitted 
such  judgment  only  against  the  party  '' personally  liable 
for  the  debt,  and  that  the  guarantor  was  not  thus  person- 
ally liable,  but  his  obligation  did  not  arise  until  the  remedies 
against  the  mortgagor  had  been  exhausted."  The  difference 
between  the  obligation  of  the  guarantor  in  that  case  and  in 
this  leaves  the  decision  without  much  value  herein.  Other 
citations  could  be  easily  distinguished,  although  some,  like 
Wcdsh  V.  Van  Horn,  22  111.  App.  Rep.  170,  involve  a  situa- 
tion closely  analogous  to  this. 

On  the  other  hand,  respondent  finds  comfort  in  the  state- 
ment of  the  rule  by  the  leading  text-writers.  For  instance, 
in  2  Jones  on  Mortgages,  section  1710,  this  is  declared:  ''A 
personal  judgment  for  a  deficiency  may  be  had  against  one 
who  in  assigning  a  mortgage  has  made  a  guaranty  of  it" 
Again,  in  section  1432:  **But  where  the  court  has  power  to 
decree  the  payment  of  any  deficiency  there  may  be  after 
the  sale  of  the  property  as  well  against  a  third  person  as 
against  the  mortgagor,  then  a  mortgagee  who  has  assigned 
his  mortgage  and  guaranteed  the  payment  of  it  or  any  other 
person  who  has  become  a  guarantor  or  surety  of  the  debt, 
is  a  proper  though  not  a  necessary  party  to  a  suit  to  fore- 
close the  mortgage." 

Pomeroy  in  his  Code  Remedies  (fourth  edition,  section 
231)  treats  at  length  the  subject  of  necessary  and  proper 
parties  to  foreclosure  proceedings  and  says:  ''Those  per- 
sons who  own  or  have  an  estate  in  the  land  to  be  sold  under 
the  decree,  and  those  who,  in  the  original  creation  of  the 
debt,  or  by  any  subsequent  assumption  of  it  are  debtors 
to  the  mortgagee,  and,  therefore,  liable  to  a  personal  judg- 
ment for  a  deficiency,  have  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  and  are  beyond  doubt  necessary 
parties,  if  the  plaintiff  desires  to  obtain  all  the  relief  which 
the  law  affords  him,  namely,  of  sale  and  personal  judgment 
for  deficiency."  The  learned  author  concludes  that  the 
doctrine  is  universally  established  that  ''all  who  are  per- 
sonally liable  for  the  debt  secured  by  the  mortgage,  may 
generally  be  united  as  defendants;  and  must  be  made  de- 
fendants if  the  plaintiff  seeks  to  obtain  a  decree  affording 
him  all  the  relief  which  the  court  can  grant" 
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In  Wiltsie  on  Mortgage  Foreclosure  (third  edition,  section 
253)  it  is  said:  **An  assignor  of  a  mortgage,  who,  in  the 
assignment  or  by  a  separate  instrument,  guarantees  the  pay- 
ment or  collection  of  the  mortgage,  is  personally  liable  to 
his  assignee,  and  may  be  made  a  defendant  to  an  action 
for  foreclosure,  for  the  purpose  of  recovering  against  him  a 
judgment  of  deficiency.  In  those  states  where  no  provision 
is  made  for  the  recovery  of  a  personal  judgment  in  an  action 
to  foreclose  a  mortgage,  such  a  guarantor  cannot,  of  course, 
be  made  a  party  to  the  action ;  the  only  remedy  against  him 
is  a  separate  action  at  law.  ...  In  actions  at  law,  a  distinc- 
tion is  made  between  a  guaranty  of  paymeid  and  of  collec- 
tion; but  in  the  equitable  action  of  foreclosure,  if  a  party 
is  in  any  way  liable  for  the  debt,  he  can  be  made  a  defend- 
ant." 

It  is  no  doubt  true  that  in  equity  the  rule  as  to  proper 
parties  is  more  liberal  and  comprehensive  than  prevails  at 
law.  It  arises,  of  course,  from  the  purpose  of  equity  to 
avoid  a  multiplicity  of  suits  and  to  settle  for  all  time,  as  far 
as  possible,  any  controversy  as  to  the  subject  matter  of  the 
action.  In  view  of  this  principle,  a  guarantor  of  the  mort- 
gage debt  might  be  made  very  properly  a  party  to  the  fore- 
closure, even  though  the  practice  might  be  otherwise  if  the 
action  were  purely  one  at  law. 

This  consideration,  as  well  as  the  provisions  of  the  stat- 
ute and  the  terms  of  the  particular  guaranty,  must  be  kept 
in  view  in  consulting  the  various  decisions  on  the  subject. 

In  this  case  there  seems  to  be  no  direct  adjudication  of 
the  question  before  us,  although  it  has  been  held  that  the 
liability  of  a  general  guarantor  is  substantially  the  same  as 
that  of  an  indorser  and  that  it  is  proper  to  join  the  latter 
in  an  action  with  the  maker  of  the  note.  (Riggs  v.  Waldo, 
2  Cal.  485,  [56  Am.  Dec.  856] ;  Beeves  v.  Howe,  16  Cal. 
152;  Eastman  v.  Tt^rwum,  24  Cal.  382;  Jones  v.  Goodwin, 
39  Cal.  493,  [2  Am.  Bep.  473] ;  Loustalot  v.  Calkins,  120 
CaL  688,  [53  Pac.  258];  Hubbard  v.  University  Bank  of 
Los  Angeles,  125  Cal.  684,  [58  Pac.  297].)  It  is  true, 
however,  that  in  the  Loustalot  case,  supra,  the  court  said: 
''Upon  an  examination  of  the  authorities  from  other  states 
having  statutory  provisions  substantially  similar  to  the  one 
found  in  our  code,  we  find  those  authorities  preponderat- 
ing to   the   effect  that  a  guarantor   and   the   maker  of  a 
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promissory  note  may  not  be  joined  as  parties  defendant; 
but  that  question  is  not  directly  before  us,  and  we  pass  it 
by  for  that  reason.*'  But  the  court  held  that  section  383 
of  the  Code  of  Civil  Procedure  should  be  given  a  liberal 
construction  so  as  to  include  the  indorser  Calkins.  The 
language  of  said  section  is:  '^Persons  severally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes  and  sureties  on  the 
same  or  separate  instruments  may  all  or  any  of  them  be 
included  in  the  same  action  at  the  option  of  the  plaintiff." 
If  the  liability  of  the  indorser  and  the  guarantor  is  sub- 
stantially the  same,  there  would  seem  to  be  as  much  reason 
for  including  and  classifying  one  as  the  other  among  the 
parties  to  the  note. 

Be  that  as  it  may,  we  feel  satisfied  that,  by  implication 
at  least,  section  726  of  the  Code  of  Civil  Procedure  author- 
ized the  plaintiff  to  include  appellant  as  a  party  defend- 
ant. Said  section  provides  that  if  the  proceeds  of  the  sale 
in  foreclosure  ''are  insufScient,  and  a  balance  still  remains 
due,  judgment  must  then  be  docketed  by  the  clerk  in  man- 
ner provided  in  this  code  for  such  balance  against  the  de- 
fendant or  defendants  personally  liable  for  the  debt."  Of 
course,  judgment  could  not  be  docketed  against  a  person 
liable  for  the  debt  unless  he  was  made  a  party  defendant; 
and  since  appellant  herein,  as  guarantor,  was  clearly  liable 
for  the  debt,  does  not  the  quoted  language  warrant  the 
course  that  was  pursued  in  joining  said  parties? 

But  regardless  of  the  terms  of  the  statute,  it  seems  clear 
that,  in  an  action  to  foreclose,  the  guarantor  of  the  note  is 
a  proper  party,  for  the  reason  that  he  is  interested  in  the 
account  to  be  taken  in  the  suit  of  the  amount  due,  the 
payment  of  which  he  has  guaranteed.  He  is  certainly  vitally 
interested  also  in  the  foreclosure  sale  in  which  the  proceed- 
ings may  result;  that  it  shall  be  lawfully  and  properly  con- 
ducted and  that  the  property  shall  be  sold  for  as  much 
as  possible  in  order  that  his  own  liability  may  be  minimized 
or  averted.  (Jordan  v.  WiswdU,  24  N.  J.  Eq.  267.)  In- 
deed, as  a  matter  of  practical  importance,  it  is  rather  a  favor 
than  otherwise,  in  a  case  like  this,  to  join  the  guarantor  with 
the  maker  of  the  note.  He  is  thus  afforded  an  opportunity 
to  aid  the  plaintiff  in  securing,  if  possible,  the  payment  of 
the  entire  indebtedness  from  the  princip^  ''ebtcr     On  nr'**- 
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ciple  there  would  seem  to  be  greater  reason  for  not  joining 
a  surety,  since  lie  has  a  right  to  insist  that  the  creditor 
exhaust  his  remedies  against  the  original  debtor.  But 
since  in  the  first  instance  the  guarantor  herein  could  have 
been  sued  alone  for  the  entire  debt,  it  is  at  least  true  that 
no  prejudice  has  resulted  from  said  ruling  of  the  court. 
The  judgments  are  affirmed. 

Ellison,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  22,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent 
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THE  PEOPLE,  Respondent,  v.  LEWIS  B.  HARRIS, 

Appellant. 

[1]  Criminal  Law  —  Application  foe  Odntinuance  —  Discretion  of 
Trial  Court — Appeal. — An  application  for  a  eonti  nuance  of  the 
time  of  trial  in  a  criminal  action  is  one  which  addresses  itself 
to  the  sound  discretion  of  the  trial  court;  and  without  an  abuse  of 
discretion  being  made  to  appear  to  the  appellate  court,  that  court 
cannot  interfere  with  the  action  taken. 

[2]  Id. — Bight  to  Trial  bt  Specifio  Jurors  —  Ezousal  of  Jurors 
Without  Challenge — Absence  of  Prejudice. — A  defendant  in  a 
4*riminal  action  has  no  vested  right  to  have  certain  specific  jurors 
sit  in  the  trial  of  his  case;  and  where  it  appears  without  question 
that  he  was  tried  hj  twelve  competent,  fair  and  qualified  jurors, 
he  not  having  exhausted  all  of  his  peremptory  challenges,  he  is  in 
no  position  to  complain  of  the  action  of  the  trial  court,  at  the  be- 
ginning of  the  trial  and  before  any  of  the  names  in  the  jury-box  of 
jurors  regularly  in  attendance  had  been  drawn,  in  excusing  two  cer- 
tain jurors  from  further  attendance  as  jurors. 

[3J  Id. — Prosecution  fob  Burglary  and  Grand  Larceny — Incrtmi- 
NATiNG  Admissions  of  Defendant—  Evidence. — In  a  prosrcp*'  n 
for  burglary  and  grand  larceny,  testimony  as  to  a  conversatioD  ..aii 
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with  the  defendant  in  the  countj  jail,  wherein  he  made  incriminat- 
ing admissions,  is  properly  admitted,  the  witness  having  testified  in 
positive  terms  that  he  held  out  no  hope  of  reward  and  said  nothing 
from  which  the  defendant  could  have  drawn  such  an  inference. 

[4]  Id. — ^EscAPB  AND  FuoHT — Attack  on  OrFicER — Evidence. — In  a 
prosecution  for  burglary  and  grand  larceny,  evidence  of  defendant's 
escape  and  flight  from  the  jail  after  his  arrest,  and  the  fact  that 
when  apprehended  a  few  hours  thereafter  he,  in  resisting  the  officer, 
tried  to  cut  the  latter's  throat  with  a  razor,  was  admissible  as  tend- 
ing to  show  consciousness  of  guilt. 

[5]  Id. — BuROLAB  Tools  Taken  from  Companion — Admissibility  in 
KviDENCE. — In  such  prosecution  for  burglary  and  grand  larceny,  the 
court  did  not  err  in  admitting  in  evidence  a  bag  of  burglar's  tools 
which,  while  not  in  defendant's  actual  possession,  was  in  the  apart- 
ment of  a  woman  with  whom  he  was  unlawfully  living  and  to  whom 
he,  by  telephone,  communicated  an  order  directing  her  to  take  the 
same  and  deposit  in  a  parcel-room,  which  she  did,  receiving  a  check 
therefor,  which  was  found  under  the  carpet  of  the  apartment  by  the 
officers,  who  thus  obtained  possession  of  the  bag. 

[6]  Id. — Duty  of  Court  to  Preserve  Order — Right  to  Gag  Obstrep- 
erous Party. — It  is  the  duty  of  a  trial  judge  in  the  administra- 
tion of  justice  to  preserve  the  order  of  the  court  and  see  to  it  that 
all  persons  whomsoever,  including  the  defendant  himself,  indulge  in 
no  act  or  conduct  calculated  to  obstruct  the  administration  of 
justice;  and  if  necessary  to  the  orderly  proceedings  of  a  court,  the 
trial  judge  would  be  justified  in  causing  an  obstreperous  defendant 
to  be  gagged  where  the  trial  could  not  proceed  without  such  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Guy  Eddie  for  Appellant. 

13.  S.  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,   and   Thomas  A.   Wood   for   Respondent 

SHAW,  J. — ^Upon  an  indictment  charging  him  therewith, 
defendant  was  convicted  of  the  crimes  of  burglary  and 
grand  larceny. 

He  appeals  from  the  judgment  which  followed  and  from 
an  order  of  court  denying  his  motion  for  a  new  trial. 

The  accusation  is  based  upon  the  alleged  act  of  defend- 
ant in  feloniously  entering  the  banking-room  of  the  First 
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National  Bank  of  Artesia  and  unlawfully  taking  therefrom 
certain  moneys,  bonds,  and  other  personal  property  belong- 
ing to  the  bank. 

[1]  At  his  arraignment,  on  May  19,  1919,  defendant 
entered  a  plea  of  not  guilty  and,  with  his  consent,  his 
trial  was  set  for  July  9th  following.  On  July  3d  defendant, 
in  person  and  without  the  presence  of  counsel,  appeared  in 
court  and  at  his  request  the  time  of  trial  was  continued 
to  July  22d.  On  July  19th  he,  with  new  and  different 
counsel,  appeared  in  court  and,  upon  the  ground  that  such 
counsel  required  more  time  to  prepare  for  the  trial,  moved 
for  a  further  continuance,  which  motion  was  granted,  and 
the  time  of  trial  fixed  for  July  25th.  The  contention  of  ap- 
pellant seems  to  be  that,  although  he  did  not  ask  it,  the 
court  should  have  postponed  the  trial  to  a  later  date  than 
the  25th  of  July.  The  application  for  the  continuance 
was  one  which  addressed  itself  to  the  sound  discretion  of 
the  court  and,  in  the  absence  of  counsel  requesting  a  fur- 
ther continuance  than  that  granted,  we  must  assume,  for 
aught  that  appears  to  the  contrary  and  in  the  absence  of 
any  objection  made  to  the  extent  of  the  postponement,  that 
the  order  made  was  in  accordance  with  defendant's  request. 
At  all  events,  it  cannot  be  said  the  court  abused  its  discre- 
tion in  fixing  the  time  of  trial  for  July  25th,  and  without 
such  abuse  being  made  to  appear  this  court  cannot  inter- 
fere with  the  action  taken.  {People  v.  Poncketie,  80  Cal. 
App.  400,  [158  Pac.  838];  People  v.  Goldenson,  76  Cal. 
841,   [19  Pac.  161].) 

The  indictment  alleged  the  offense  was  committed  on  or 
about  March  29,  1919.  In  his  opening  statement  the  district 
attorney  stated  that  the  evidence  would  show  that  the  crime 
was  committed  on  March  25,  1919.  Thereupon  counsel 
for  defendant  moved  for  a  continuance  upon  the  ground 
that  he  did  not  have  witnesses  present  to  prove  where  the 
defendant  was  on  March  25th.  This  motion  was  denied 
without  prejudice  to  counsel's  renewal  of  the  motion  if  it 
were  found  necessary  for  him  to  secure  such  witnesses;  in 
response  to  which  counsel  expressed  himself  as  satisfied 
with  the  ruling.  The  fact  that  such  application  was  not 
made,  although  the  trial  continued  for  a  period  of  two  weeks, 
is  indicative  of  the  fact  that  no  reason  existed  for  renew- 
ing the  motion. 
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[2]  It  appears  that  at  the  beginning  of  the  trial  and 
**  before  any  of  the  names  in  the  jury-box  of  jurors  regu- 
larly in  attendance  in  Department  18  had  been  drawn,  and 
while  the  roll  of  the  trial  panel  whose  names  were  in  the 
jury-box  was  being  called  by  the  clerk,  on  reaching  the 
names  of  Ida  M.  Bruns  and  W.  E.  Orosh,  the  court  excused 
said  two  jurors  from  further  attendance  as  jurors."  There- 
upon counsel  for  appellant  interposed  a  challenge  to  the 
entire  panel,  based  upon  the  action  of  the  court  in  excusing 
the  said  jurors  of  its  own  motion,  which  challenge,  since 
no  ground  existed  therefor  under  the  provisions  of  section 
1059  of  the  Penal  Code,  was  properly  denied.  Neverthe- 
less, appellant  insists  that  his  substantial  rights  were,  in 
some  indefinite  way,  prejudiced  by  virtue  of  the  action  of 
the  court,  and  assigns  the  same  as  ground  for  reversal. 
We  perceive  no  merit  in  the  contention.  Defendant  was 
entitled  to  be  tried  by  a  lawful  jury,  and  since,  as  shown, 
he  did  not  exhaust  all  of  his  peremptory  challenges,  we 
must  assume  that  in  this  respect  he  was  accorded  every  right 
to  which  he  was  entitled.  If  a  juror  not  possessing  the  re- 
quisite qualifications  is  allowed  to  sit  against  the  objections 
of  a  defendant,  it  constitutes  ground  for  reversal,  but  he  is 
in  no  position  to  complain,  either  because  the  court  errone- 
ously rejects  a  juror  challenged  for  cause  or,  acting  on  its 
own  motion,  excuses  a  juror  without  just  cause.  In  People 
V.  Arceo,  32  Cal.  40,  it  is  said:  "Thus,  it  appears,  in  many 
instances,  parties  not  positively  disqualified  under  the  law, 
yet,  in  fact,  not  qualified  or  fitted  to  discharge  the  duties 
of  jurors  in  the  given  case,  and  in  some  cases  where  there 
was  really  no  sort  of  objection,  courts  have  discharged 
them  in  the  exercise  of  their  discretion,  and  their  action  has 
been  affirmed  on  appeal."  In  discussing  a  like  point,  where 
the  court  of  its  own  motion  discharged  an  entire  panel  of 
twelve  jurors,  the  court,  in  People  v.  Murray,  85  Cal.  850, 
[24  Pac.  666],  said:  "The  court  had  the  undoubted  right 
to  discharge  them,  or  any  of  them,  at  any  time,  without  giv- 
ing any  reason  for  such  discharge,  and  without  the  exist* 
ence  of  any  reason.  The  only  difficulty  apparent  in  this 
case  is,  that  the  jurors  were  discharged  for  what  might 
under  some  circumstances  be  an  insufficient  reason.  But  as 
no  reason  was  necessary,  the  fact  that  an  insufficient  one  was 
assigned  as  the  ground  of  the  order  can  make  no  difference." 
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To  the  same  effect  is  People  v.  Searcey,  121  Cal.  3,  [41 
L.  R.  A.  157,  53  Pae.  359].  Since  defendant  had  no  vested 
right  to  have  the  excused  jurors  sit  in  the  trial  of  his  case 
(Asevado  v.  Orr,  100  Cal.  300,  [34  Pac.  777]),  and  it 
appearing  without  question  that  defendant  was  tried  by 
twelve  competent,  fair,  and  qualified  jurors,  he  is  in  no 
position  to  complain  that  the  court,  acting  within  its  discre- 
tion, rejected  the  two  jurors.  Conceding  no  cause  existed 
for  such  action,  the  effect  thereof  is  precisely  the  same  as 
though  the  court  had  granted  a  challenge  for  insufficient 
cause. 

While  appellant  claims  the  evidence  is  insufficient  to 
justify  the  verdict,  his  counsel  directs  our  attention  to  facts 
and  circumstances,  clearly  established  by  the  testimony  of 
witnesses  for  the  state,  from  which  it  would  seem  impossible 
for  impartial  and  rational-minded  men  to  arrive  at  any 
conclusion  other  than  that  expressed  by  the  jury  in  the 
verdict  rendered;  indeed,  instead  of  the  evidence  being 
weak  and  unsatisfactory,  as  suggested  by  appellant,  it  would, 
in  our  opinion,  be  difficult  to  conceive  of  a  stronger  chain 
of  incriminating  circumstances  than  that  presented  by  the 
evidence. 

Many  of  the  court's  rulings  in  admitting  and  rejecting 
testimony  are  assigned  as  error.  As  to  some  of  these,  even 
though  the  alleged  errors  in  the  ruling  were  conceded,  no 
possible  prejudice  could,  in  view  of  the  conclusive  character 
of  the  evidence,  have  resulted  from  the  rulings. 

[3]  One  of  appellant's  chief  complaints  is  that  the  court 
erred  in  permitting  the  witness  Frampton  to  testify  to  a 
conversation  had  with  defendant  in  the  county  jail,  wherein 
the  latter  made  incriminating  admissions.  It  is  claimed 
that  such  admissions  were  made  under  a  promise  of  reward. 
There  is  no  merit  in  this  contention,  for  the  reason  that 
the  witness  testified  in  positive  terms  that  he  held  out  no 
hope  of  reward  and  said  nothing  from  which  defendant 
could  have  drawn  such  an  inference.  On  the  contrary, 
the  statements  are  shown  to  have  been  made  freely  and 
voluntarily  by  defendant,  prompted,  perhaps,  by  the  hope 
that  his  proposed  return  of  part  of  the  stolen  property 
would,  under  a  plea  of  guilty,  obtain  for  him  favorable 
consideration  in  the  punishment  to  be  imposed.  For  the 
same  reason,  the  court  did  not  err  in  admitting  like  testi- 


552  People  v.  IIasBris.  [45  Cal.  App. 

mony  of  witness  Hatton.  [4]  Evidence  of  defendant's 
escape  and  flight  from  the  jail  after  his  arrest,  and  the 
fact  that  when  apprehended  a  few  hours  thereafter  he,  in 
resisting  the  officer,  tried  to  cut  the  latter 's  throat  with  a 
razor,  was  clearly  proper  as  tending  to  show  consciousness 
of  guilt.  [5]  People  v.  Flannelly,  128  Cal.  87,  [60  Pac. 
670] ;  People  v.  Crowley,  13  Cal.  App.  325,  [109  Pac.  493].) 
Neither  did  the  court  err  in  admitting  in  evidence  the  bag 
of  burglar's  tools  which,  while  not  in  defendant's  actual 
possession,  was  in  the  apartment  of  a  woman  with  whom 
he  was  unlawfully  living  and  to  whom  he,  by  telephone, 
communicated  an  order  directing  her  to  take  the  same  and 
deposit  it  in  a  parcel-room,  which  she  did,  receiving  a 
check  therefor,  which  was  found  under  the  carpet  of  the 
apartment  by  the  officers,  who  thus  obtained  possession  of 
the  bag.     (People  v.  Winters,  29  Cal.  658.) 

[6]  During  the  course  of  the  trial  the  defendant,  by  his 
obstreperous  conduct  and  abusive  language,  constantly  in- 
terfered with  the  orderly  proceeding  thereof,  and,  not- 
withstanding the  repeated  orders  of  the  court  admonishing 
him  to  keep  quiet  and  cease  interrupting  the  witnesses,  he 
continued  his  interruptions  and  abuse,  in  one  instance 
calling  the  witness  on  the  stand  ''a  Ood  damned  liar,"  and 
upon  the  court  saying  to  him,  **We  will  suspend  the  trial 
until  you  keep  still,"  he  replied:  **I  don't  care  if  you  sus- 
pend it  until  doomsday."  During  another  outbreak  of  de- 
fendant, the  court  ordered  the  bailiff  to  see  that  he  was 
seated  and,  defendant  continuing  his  interruptions,  the  court 
said:  **Put  a  gag  on  him.  Gtentlemen,  we  are  going  to 
have  order."  Whereupon  defendant's  counsel  asked  that 
the  jury  be  excused,  to  which  the  court  replied:  **I  will 
not  excuse  the  jury  when  the  defendant  brings  upon  him- 
self a  scene  like  this."  The  conduct  of  the  defendant  and 
the  scenes  enacted  by  him  were  such  that  the  court  was 
forced  to  order  a  recess  for  fifteen  minutes.  Although  the 
order  of  the  court  to  put  a  gag  on  defendant  was  not 
carried  out,  appellant  assigns  the  language  of  the  court  as 
prejudicial  misconduct.  It  was  the  right  of  the  defendant 
to  be  present  at  his  trial  and  this  ri^ht,  notwithstanding 
his  obstreperous  conduct,  was  accorded  him.  It  is  ths 
duty  of  a  judsre  in  the  administration  of  justice  to  preserve 
the  order  of  the  court  and  see  to  it  that  all  persons  whoir 
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Bocver,  including  the  defendant  himself,  indulge  in  no  act 
or  conduct  calculated  to  obstruct  the  administration  of 
justice.  In  the  case  of  State  v.  Allen,  45  W.  Va.  65,  [30 
S.  E.  211],  where  the  court  had  under  consideration  the 
question  of  the  power  of  the  trial  court  to  restrain  the  vio- 
lence of  a  defendant  on  trial  by  shackling  him,  it  was  said, 
in  justifying  the  action,  that  it  was  a  matter  for  the  discre- 
tion of  the  trial  court,  in  the  exercise  of  which,  however, 
the  court  should  not  resort  to  such  extreme  measure  unless 
rendered  necessary  to  curb  the  prisoner's  violent  and  ob- 
streperous conduct  or  to  prevent  his  threatened  escape. 
While  in  this  case  the  threat  of  the  court  to  have  the  pris- 
oner gagged  was  not  carried  out,  nevertheless,  if  necessary 
to  the  orderly  proceedings  of  a  court,  the  trial  judge  would 
be  justified  in  adopting  such  means  as  a  last  resort  to  con- 
trol an  obstreperous  defendant,  by  reason  of  whose  con- 
duct the  trial  could  not  proceed  without  such  action. 

There  are  other  alleged  errors,  including  the  action  of 
the  district  attorney  in  discussing  the  evidence,  none  of 
which,  however,  other  than  those  discussed,  requires  any 
consideration.  In  most  cases  they  are  puerile  and  absolutely 
without  merit;  indeed,  the  record  taken  as  a  whole  is,  in 
our  opinion,  free  from  any  prejudicial  error  and  the  char- 
acter of  the  evidence  such  as  to  leave  no  doubt  whatsoever 
as  to  the  defendant's  guilt. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  691.    Second  Appellate  Distriet,  Division  One. — Jannarj 

26,  1920.] 

THE  PEOPLE,  Respondent,  v.  JOSE   MORALES, 

Appellant. 

[1]  CltiiONAL  Law — Pboskcution  for  Sale  ov  Liquob  m  "No-ucemsb 
Tbbbitoby"  —  Admission  or  Evidbncx  or  Subsequent  Sales  — 
Pbxjuoicial  Ebbob. — In  a  prosecution  of  a  defendant  accused  of 
having,  on  a  certain  specified  date,  in  certain  "no-license  territory/' 
told,  furnished,  distributed,  and  given  awaj  alcoholic  liquors,  the  de- 
fendant having  denied  under  oath  that  he  had  made  the  aUeged 
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sale,  the  admission,  over  his  objection,  of  testimony  of  subsequent 
sales  of  alcoholic  liquors  hj  the  defendant  constitutes  prejudicial 
error  and  denial  of  a  fair  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside   County.    Hugh  H.    Craig,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  Estudillo  and  W.  C.  Davison  for  Appellant 

U.  S.  Webb,  Attorney-General,  Arthur  Keetch,  Deputy 
Attorney-General,  and  Thomas  A.  Wood  for  Respondent. 

JAMES,  J. — ^Defendant  has  appealed  from  a  judgment 
directing  that  he  pay  a  fine  in  the  sum  of  six  hundred  dol- 
lars or  suffer  the  alternative  of  imprisonment  until  the  fine 
be  satisfied  in  the  proportion  of  two  dollars  for  each  day 
that  he  shall  be  so  imprisoned.  An  appeal  is  also  taken 
from  an  order  denying  a  motion  for  a  new  trial. 

[1]  Appellant  was  accused  of  having,  on  the  twenty- 
second  day  of  June,  1919,  in  certain  ** no-license  territory,'' 
sold,  furnished,  distributed,  and  given  away  alcoholic  liquors. 
These  acts,  under  the  provisions  of  the  statute  known  as 
the  Wyllie  law,  constitute  a  high  grade  misdemeanor.  The 
principal  evidence  showing  that  appellant  had  on  the  day 
charged  committed  the  alleged  crime  was  that  furnished  by 
two  detectives,  who  testified  that  two  pints  of  whiskey  were 
delivered  to  one  of  them,  for  which  six  dollars  was  paid  for 
each  pint.  The  defendant  testified  and  denied  that  he  had 
sold  the  whiskey  as  charged.  Over  the  objection  of  de- 
fendant, the  prosecution  was  permitted  to  show  that  the  ap- 
pellant, on  the  25th  of  June,  three  days  after  the  alleged 
commission  of  the  offense  charged,  had  sold  some  drinks  of 
whisky,  and  that  on  July  12th  he  had  sold  and  offered  to  de- 
liver a  number  of  half-pint  bottles  of  the  same  kind  of  liquor. 
Evidence  was  also  admitted  showing  that  a  raid  was  made 
on  the  premises  of  appellant  on  the  14th  of  July,  1919,  and 
that  a  number  of  bottles  of  whisky  were  found  upon  the 
premises.  When  testimony  as  to  the  subsequent  sales  of 
the  whisky  was  offered,  appellant's  counsel  made  objection 
on  the  ground  that  such  testimony  was  incompetent,  irrele- 
vant,  and   immaterial.    Counsel   for   the   people   evidently 
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assumed  the  testimony  was  competent,  for  lie  stated  to  the 
court,  when  confronted  with  the  objection,  that  he  was 
offering  it  **on  the  ruling  that  prior  or  subsequent  evidence 
may  be  shown  to  prove  the  probability  or  improbability  of 
the  offense."  The  trial  judge  agreed  with  the  prosecutor 
that  the  testimony  was  admissible,  although  he  instructed 
the  jury  that  it  was  not  "evidence  of  the  authenticity  of 
the  offense  of  the  22d,  but  because  of  the  rule  that  permits 
such  testimony."  That  this  testimony,  in  view  of  the 
denial  made  by  the  defendant  that  he  had  sold  any 
liquor  to  the  detectives,  was  highly  prejudicial,  cannot 
be  doubted.  Had  the  evidence  referred  only  to  the  alleged 
transaction  occurring  on  June  22d,  the  jury  might  have 
been  left  with  a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant. But  with  evidence  of  repeated  sales  accumulated 
before  it,  it  is  quite  natural  that  such  doubt  would  be 
dissipated.  Evidence  of  other  offenses  committed,  both 
before  and  after  that  charged  against  a  defendant,  is  some- 
times admissible.  The  cases,  however,  in  which  such  proof 
may  be  made  have  been  classified  by  the  California  courts. 
We  find  that  such  evidence  is  admissible  where  it  tends  to 
establish  a  material  fact  in  the  particular  offense  charged, 
or  a  motive  therefor.  {People  v.  Lane,  101  Cal.  513,  [36 
Pac.  16] ;  People  v.  Hatch,  163  Cal.  368,  [125  Pac.  907] ; 
People  V.  Walters,  98  Cal.  138,  [32  Pac.  864].)  It  is  ad- 
missible, also,  where  a  specific  intent  is  a  material  ingredient 
of  the  offense  charged.  {People  v.  Bercovitz,  163  Cal.  636, 
[43  L.  B.  A.  (N.  S.)  667,  126  Pac.  479];  People  v.  Mc- 
Glade,  139  Cal,  66,  [72  Pac.  600] ;  People  v.  King,  23  Cal. 
App.  259,  [137  Pac.  1076] ;  People  v.  Zimmerman,  11  Cal. 
App.  115,  [104  Pac.  590].)  It  is  admissible,  also,  where 
sexual  crimes  are  charged,  to  prove  the  inclination  or  las- 
civious disposition  of  a  defendant.  {People  v.  Roller,  142 
Cal.  621,  [76  Pac.  500].)  The  charge  here  involved  does 
not  fall  within  either  classification  adverted  to;  in  fact,  in 
similar  cases  it  has  been  directly  held  to  the  contrary.  (See 
People  V.  Clark,  28  Cal.  App.  670,  [153  Pac.  719] ;  People 
V.  Dial,  28  Cal.  App.  704,  [153  Pac.  970].)  In  the  case 
first  cited,  a  reversal  of  the  judgment  was  ordered  because  of 
the  admission  of  such  improper  testimony  and  it  was  thore 
held  that  a  miscarriage  of  justice  had  resulted  in  omvo- 
quence  of  such  error.    In  the  latter  case,  the  judgment  was 
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not  reversed  because  of  the  provisions  of  section  4%  of 
article  VI  of  the  constitution,  the  court  observing  that  no 
evidence  was  offered  by  the  defendant,  except  the  testi- 
mony of  one  witness,  which  did  not  refer  to  the  particular 
act  there  charged.  The  record  in  this  case,  as  has  already 
been  observed,  shows  that  the  defendant  denied  under  oath 
that  he  had  made  the  alleged  sale.  We  think  that  the 
case  cannot  properly  be  brought  within  the  saving  grace 
of  the  constitutional  provision.  The  errors  complained  of, 
in  our  opinion,  were  prejudicial  to  such  a  degree  as  to  have 
deprived  the  def^idant  of  a  fair  trial. 
The  judgment  and  order  are  reversed. 

C!onrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[dr.  No.  2477.    Seeond  Appellate  Distriet,  Division  One.— Jannaiy 

26,  1920.] 

E.   C.   NEWBUBY  et  al.,    Copartners,   etc..   Respondents, 
V.  W.  L.  LINEBEBOEB  et  al..  Appellants. 

[1]  Appial — Bill  or  Exceptions — Insupficisncy  or  EiVIdbmce — Ab- 
BMScm  of  Specification — ^Review  of  Findings. — Where  the  bill  of 
exceptions  on  appeal  from  the  judgment  of  the  trial  court  contains 
the  evidence  received  at  the  trial,  but  the  record  contains  no  sped- 
fleation  of  anj  kind  directed  to  insufficiencj  of  the  evidence  to 
support  the  findings,  no  question  of  suMcienc/  of  the  evidence  to 
sustain  the  findings  can  be  considered. 

[2]  Bbokse's  Gommissions — Beasonablb  Value  of  Seevices — ^Failttbe 
to  Object  to  Evidence — Findings — Variance. — In  this  action  to 
recover  the  amount  of  a  commission  alleged  to  be  due  for  services 
rendered  in  procuring  a  tenant  to  whom  the  defendants  made  a 
lease  of  real  propertj,  the  defendants  were  not  misled  in  any  waj, 
nor  did  any  miscarriage  of  justice  result  from  the  judgment  of  the 
trial  court  in  favor  of  the  plaintiffs  based  on  its  finding  as  to  the 
reasonable  value  of  the  services  rendered  by  them  under  their  con- 
tract of  employment,  the  court  having  further  found  that  the  de- 
fendants did  not  expressly  agree  to  pay  the  amount  sued  for,  as 
alleged  in  the  complaint,  and  such  finding  establishing  the  reason- 
able value  of  the  services  performed  having  been  based  upon  evi- 
dence introduced  at  the  trial,  to  which  evidence  no  objection  was 
made. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  E.  Daly  and  James  H.  Daly  for  Appellants. 

Eugene  C.  Campbell  for  Respondents. 

CONREY,  P.  J. — Action  to  recover  the  amount  of  a  com- 
mission, alleged  to  be  due  on  a  contract  to  pay  for  services 
rendered  by  the  plaintiffs  in  procuring  for  the  defendants 
a  tenant  to  whom  the  defendants  made  a  lease  of  real  prop- 
erty. 

With  one  exception,  all  of  the  points  urged  by  appel- 
lants consist  of  claims  that  the  evidence  is  insufficient  to 
support  certain  findings  of  fact.  [1]  The  bill  of  excep- 
tions contains  the  evidence  received  at  the  trial,  but  the 
record  contains  no  specification  of  any  kind  directed  to  in- 
sufficiency of  the  evidence  to  support  the  findings.  This 
being  so,  no  question  of  sufficiency  of  the  evidence  to  sustain 
the  findings  can  be  considered  on  this  appeal.  {Regoli  v. 
Stevenson,  179  Cal.  257,  [176  Pac.  158] ;  Carter  v.  Canty, 
181  Cal.  749,  [186  Pac.  346].) 

[2]  Appellants  further  contend  that  the  complaint 
counts  upon  an  express  agreement  for  the  pa3nnent  of  a 
specified  sum;  that  the  findings  of  fact  negative  the  alle- 
gation of  an  agreement  to  pay  that  amount;  and  that  the 
court's  finding  that  the  amount  awarded  is  a  reasonable 
sum  for  the  services  rendered  is  not  responsive  to  any  alle- 
gation contained  in  the  complaint;  for  which  reasons  appel- 
lants claim  that  the  judgment  should  be  reversed.  The 
complaint,  in  addition  to  alleging  an  agreement  to  pay  a 
specified  sum  of  $1,116,  averred  that  such  sum  of  $1,116 
is  the  reasonable  value  of  the  services  rendered.  The 
court,  besides  finding  that  the  defendants  did  not  expressly 
agree  to  pay  the  stated  sum,  further  found  that  the  sum  of 
$792  is  the  reasonable  value  of  the  services  performed  under 
the  contract  by  which  it  is  found  that  the  defendants  did 
employ  the  plaintiffs  to  perform  said  services.  This  find- 
ing establishing  the  reasonable  value  of  the  services  per- 
formed is  based  upon  evidence  introduced  at  the  trial,  to 
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which  evidence  it  does  not  appear  that  any  objection  was 
made.    It  cannot  be  seen  that  the  defendants  were  misled 
in  any  way,  or  that  any  miscarriage  of  justice  has  resulted 
from  the  judgment  rendered. 
The  judgment  is  afiSrmed. 

Shaw,  J.y  and  James,  J.,  concurred. 


[CiT.  No.  24&6.    Second  Appellate  District,  Diyision  One. — January 

26,  1920.] 

MARIE   VERDIER,   Respondent,  v.  V.  J.   STOLL, 

Appellant. 

p.]  Sales — Expiration  of  Contract  Period  for  Payment — Subse- 
quent Taking  Possession  of  Property — ^Liability  for  Ck)NTRAcT 
Price. — Where,  after  the  expiration  of  the  period  within  which  he 
agreed  to  pay  the  balance  of  the  purchase  price,  a  purchaser  takes 
possession  of  certain  horses  contracted  to  be  sold  and  does  not 
return  them  to  the  seller,  he  wiU  be  held  to  have  taken  the  horses 
under  the  contract  and  subject  to  the  obligation  to  pay  the  con- 
sidoration  therein  named. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Eern  County.    Milton  T.  Farmer,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  J.  Hudson  for  Appellant. 

Alfred  Siemon  for  Respondent. 

CONREY,  P.  J. — Defendant  appeals  from  the  judgment 
and  has  also  attempted  to  appeal  from  an  order  denying 
his  motion  for  a  new  trial.  There  being  no  right  of  appeal 
from  such  an  order,  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial  is  dismissed. 

[1]  By  a  contract  in  writing  signed  by  one  J.  B.  Estribou 
it  was  stipulated  that  he  agreed  to  sell  and  did  thereby  sell 
to  defendant  certain  horses  described  in  the  contract.  Five 
dollars  in  cash  was  paid  at  the  signing  of  the  contract  and 
the  remaining  $765  was  to  be  paid  within  five  days  from 
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date  of  the  contract.  Estribou  assigned  the  contract  to 
one  0.  S.  Dormitzcr,  who  assigned  to  the  plaintiff.  Appel- 
lant claims  that  the  contract  as  written  was  only  an  option 
and  that  therefore  an  action  cannot  be  maintained  against 
him  for  the  contract  price.  But  the  evidence  shows  that  de- 
fendant took  possession  of  the  horses,  which  never  were 
returned  to  the  plaintiff  or  to  either  of  her  assignors.  As- 
suming, as  claimed  by  appellant,  that  he  did  not  take  pos- 
session of  the  horses  until  the  day  following  the  expiration  of 
the  five  days  named  in  the  contract,  there  is  no  escape  from 
the  conclusion  that  in  accepting  the  property  he  took  it 
under  that  contract  and  subject  to  the  obligation  to  pay 
the  consideration  therein  named.  Counsel  for  appellant 
admits  that  if  plaintiff  proved  the  allegations  of  her  amended 
complaint,  the  judgment  was  correct.  He  has  failed  to  con- 
vince us  that  any  of  said  allegations  were  not  proved. 

There  appears  to  have  been  no  reason  for  this  appeal 
other  than  that  it  was  made  for  delay.  For  that  reason 
the  judgment  is  aflBrmed,  and  it  is  further  ordered  that 
the  plaintiff  recover  from  the  defendant  the  additional  sum 
of  fifty  dollars  damages. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2672.    Seeond  Appellate  District,  I>ivi8ioii  One. — January 

26,  1^0.] 

HAREIBT  H.  PARAMORE  et  al..  Respondents,  v.  HAY- 

WARD  COLBY,  Appellant. 

[1]  Ybndoe  and  Vendeb — Action  to  Becovee  Unpau)  Installments — 
BXASONABLENESS  ow  OoNTEAOT — PLEADING. — ^Ah  actloD  to  recover 
the  axnonnt  of  certain  inBtallments  due  and  unpaid  as  part  of  the 
pnrehaee  price  provided  in  a  contract  of  sale  of  real  property  is  an 
action  at  law  to  recover  money  due  on  the  contract  and  not  an 
action  in  equity  to  compel  specific  performance  of  the  contract; 
and  in  such  an  action  it  is  not  necessary  to  allege  or  to  state 
facts  showing  that  the  contract  is  as  to  the  defendant  fair,  just, 
and  reasonable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lc 
Angeles  County.    Russ  Avery,  Judge.    AflBrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Victor  T.  Watkins  and  Sims  &  Church  for  Appellant 
Qott  &  Van  Etten  for  Bespondents, 
Faulkner  &  Faulkner,  as  Amid  Curiae. 

CONBEY,  P.  J.— [1]  In  this  action  the  plaintiflBa  recov- 
ered judgment  for  the  amount  of  certain  installments  due  and 
unpaid  as  part  of  the  purchase  price  provided  in  a  contract 
of  sale  of  real  property.  Appellant  contends  that  such  ac- 
tion is  necessarily  an  action  to  compel  specific  performance 
of  the  contract;  that,  therefore,  the  complaint  does  not  state 
a  cause  of  action  because  it  does  not  contain  any  allegations 
of  fact  showing  that  the  contract  is  as  to  the  defendant  fair, 
just  and  reasonable.  (Civ.  Code,  sec.  3391.)  It  appears  to 
be  settled  law  that  such  an  action  brought  merely  to  recover 
money  due  on  the  contract  is  an  action  at  law.  (Ehrhart 
V.  Mahoney,  170  Cal.  148,  [148  Pac.  934] ;  Samuel  v.  AUen, 
98  Cal.  406,  [33  Pac.  273].)  The  decisions  relied  upon  by 
appellant  (such  as  O'Hara  v.  Wattson,  172  Cal.  527,  [157 
Pac.  608],  and  Olock  v.  Howard  etc.  Co.,  123  Cal.  1,  [69 
Am.  St.  Rep.  17,  43  L.  E.  A.  199,  55  Pac.  713]),  do  not 
hold  and  do  not  necessarily  imply  that  an  action  at  law  to 
recover  such  installments  due  cannot  be  maintained.  In 
such  action  at  law  it  is  not  necessary  to  allege  or  to  state 
facts  showing  that  the  contract  is  as  to  the  defendant  fair, 
just,  and  reasonable.  The  complaint  in  this  case  stated  a 
cause  of  action.  (Amaranih  Land  Co.  v.  Corey,  182  CaL 
66,    [186  Pac.  765].) 

The  judgment  is  affirmed 

Shaw,  J.,  and  JameSy  J.,  concurred. 
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[Civ.   No.   3064.    First   Appellate   District,   Division    One.— January 

86,  1920.] 

JOHN    L.    MATTHEWS,    Respondent,    v.    ROBERT    M. 

DIGGES,    AppeUant. 

[IJ    UKLAWrUL   DXTAINIB — BbEAOH   01*   Ck)VXNANTS   GW   LSABE — ^DlMAND 

or  PoBSBssioN — ^Whsm  Alternativb  Noticx  not  Nkossba&y. — 
Where  the  eonditions  and  covenants  of  a  lease  violated  bj  a  lessee 
are  such  that  thej  cannot  be  performed  within  three  days  after 
the  giving  of  written  notice  and  demand  of  possession,  the  lessor 
is  not  required  to  serve  therewith  the  alternative  three  days'  notice 
to  perform  the  covenants  of  said  lease  or  deliver  possession  referred 
to  in  subdivision  3  of  section  1161  of  the  Code  of  Civil  Procedure. 

[2]    Id.  —  ACCXFTANOE    OF    OVEBDUB    RbNT  —  KnOWLEDOB    OF    LESSEES' 

Bbbach  of  Covenant — Contindino  Bbbach  not  Waived. — ^A  cove- 
nant in  a  lease  that  "The  parties  of  the  second  part  [lessees]  also 
agree  that  they  will  at  their  own  cost  and  expense  use  reasonable 
efforts  to  poison  squirrels  upon  said  leased  property,  the  party  of 
the  first  part  [lessor]  at  his  own  cost  and  expense  to  furnish  the 
necessary  poison,"  being  a  contiuuing  coveuant,  the  acceptance  of 
an  installment  of  rent  with  knowledge  of  the  lessees'  breach  thereof 
will  not  constitute  a  waiver  of  the  continuing  breach  of  such  cove- 
nant after  the  payment  of  such  past-due  rent. 

[3]  Id. — Relief  fbom  Fobfeitttbe  of  Lease  —  Discbetion  of  Tbial 
CouBT — Appeal. — The  matter  of  granting  or  denying  an  applica- 
tion, under  section  1179  of  the  Code  of  Civil  Procedure,  to  be  re- 
lieved from  the  forfeiture  of  a  lease  for  breach  of  covenant  is  one 
which  lies  so  largely  in  the  discretion  of  the  trial  court  that  it  re- 
quires a  very  clear  showing  of  an  abuse  of  such  discretion  to  justify 
a  reversal  by  the  appellate  court  of  the  order  made  thereon. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  denying  an  appli- 
cation to  be  relieved  from  the  forfeiture  of  a  lease.  J.  A. 
Bardin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wyckoff  &  Gardner,  Daugherty  &  Theile  and  Thos.  E. 
O'Donnell  for  Appellant. 

C.  P.  Lacey  for  Respondent 

45  CaL  App. — 80 
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which  motion  was  upon  the  hearing  thereon  denied,  from 
which  order  denying  the  same  the  second  appeal  was  taken* 

Upon  the  first  of  these  appeals  the  appellant  makes 
several  contentions.  The  first  of  these  is  that  the  evidence 
was  insufficient  to  sustain  the  finding  of  the  trial  court  that 
there  was  a  breach  of  the  covenant  in  said  lease  requiring 
the  lessees  to  poison  the  squirrels  upon  the  leased  premises 
such  as  would  entitle  the  plaintiff  to  declare  a  forfeiture 
of  said  lease.  The  covenant  in  relation  to  the  poisoning 
of  squirrels  upon  the  lands  in  question  reads  as  follows: 
"The  parties  of  the  second  part  also  agree  that  they  will 
at  their  own  cost  and  expense  use  reasonable  efforts  to 
poison  squirrels  upon  said  leased  property,  the  party  of  the 
first  part  at  his  own  cost  and  expense  to  furnish  the  neces- 
sary poison."  It  may  be  stated  in  limine  with  respect  to 
the  breach  of  this  covenant  that  it  was  broken,  if  at  all, 
by  the  original  lessees  in  said  lease;  that  the  plaintiff's  no- 
tice of  his  claim  of  forfeiture  for  such  breach  and  of  his 
demand  for  the  possession  of  the  premises  was  served  upon 
the  said  original  lessees  prior  to  the  assignment  by  them  of 
their  said  lease  to  the  defendant  herein,  and  that  the  said  de- 
fendant took  said  assignment  of  said  lease  with  full  knowledge 
that  said  notice  of  forfeiture  and  demand  for  possession  had 
been  served  by  plaintiff  upon  his  assignors.  It  cannot, 
therefore,  be  successfully  claimed  that  the  defendant  herein 
stands  in  any  better  position  respecting  this  action  and  these 
appeals  than  his  said  predecessors  in  interest  would  have 
occupied  had  no  such  assignment  been  made. 

With  respect  to  the  appellant's  first  contention  upon  the 
first  of  these  appeals,  that  the  evidence  is  insufficient  to 
justify  the  findings  and  conclusions  of  the  trial  court  as  to 
a  sufficient  breach  of  the  foregoing  covenant  to  justify  a  for- 
feiture of  the  lease,  it  may  be  said  that,  after  a  careful 
reading  of  the  evidence  in  the  case,  we  are  entirely  satis- 
fied that  there  was  sufficient  evidence  furnished  by  the  plain- 
tiff and  his  witnesses,  both  as  to  the  fact  that  the  plain- 
tiff had  on  his  part  in  said  covenant  supplied  the  necessary 
poison  to  enable  his  lessees  to  perform  their  part  of  said 
covenant,  and  as  to  the  fact  that  they  had  not  reasonably 
performed  their  part  thereof,  to  justify  the  findings  and 
conclusions  of  the  trial  court  in  both  of  these  regards.  The 
evidence,  it  is  true,  is  conflicting  as  to  both  of  these  matters, 


564  Matthews  v.  Digges.  [45  Cal.  App. 

but  the  trial  court  resolved  these  conflicts  in  the  plaintiflf's 
favor,  as  it  was  entitled  to  do,  and  with  its  findings  and 
conclusions  in  so  doing  we  are  not  at  liberty  to  interfere. 
The  appellant's  rather  specious  argument  that,  since  the 
covenant  in  question  sets  no  specific  time  within  the  five- 
year  term  of  the  lease  within  which  they  were  bound  to 
perform  it,  and  hence  that  a  forfeiture  was  prematurely 
declared,  had  apparently  little  weight  with  the  trial  court, 
and  could  have  little  with  any  person  at  all  familiar  with 
the  pest  of  ground-squirrels  in  farming  op  grazing  com- 
munities and  with  the  necessity  of  regular  and  organized 
measures  for  the  extirpation  of  this  troublesome  and  destruc- 
tive rodent  on  the  part  of  owners  and  occupiers  of  such 
lands  and  insisted  upon  by  the  laws  of  the  state  espe- 
cially framed  for  this  purpose.  It  was  clearly  the  duty  of 
the  lessees  of  these  premises  under  the  terms  of  this  cove- 
nant in  their  lease  to  reasonably  keep  in  a  state  of  reduction 
the  squirrels  thereon.  This,  according  to  the  positive  testi- 
mony of  the  plaintiff  and  his  witnesses,  they  did  not  do, 
since  they  testified,  and  the  court  found,  that  as  a  result 
of  their  failure  of  reasonable  efforts  in  that  regard  the 
said  leased  property  continued  to  be  infested  with  squirrels. 
We  find  no  merit,  therefore,  in  the  appellant's  contention 
as  to  the  insufficiency  of  the  evidence  to  sustain  the  findings 
of  the  court  in  respect  to  the  plaintiff's  performance  and 
his  lessees'  breach  of  their  respective  parts  of  the  foregoing 
covenant  in  said  lease. 

[1]  The  appellant's  next  contention  is  that  the  plain- 
tiff's written  notice  and  demand  of  possession  of  the  prem- 
ises covered  by  said  lease  was  insufficient,  for  the  reason  that 
he  failed  to  serve  therewith  the  three  days'  notice  to  perform 
the  covenants  of  said  lease  or  deliver  possession,  as  required  by 
subdivision  3  of  section  1161  of  the  Code  of  Civil  Procedure. 
A  reference  to  said  section,  however,  shows  that  it  is  only  in 
cases  where  the  conditions  and  covenants  of  a  lease  violated 
by  a  lessee  can  be  performed  within  three  days  after  the 
giving  of  such  notice  that  the  duty  is  cast  upon  the  lessor 
to  give  notice  to  his  lessee  to  perform  the  same  within  said 
time  or  surrender  possession  of  the  leased  premises.  In 
the  case  at  bar  the  evidence  sufficiently  showed,  and  the 
court  found,  that  the  conditions  of  the  foregoing  covenant 
respecting  the  poisoning  of  squirrels  upon  the  leased  prem- 
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ises  could  not  have  been  performed  within  three  days  after 
notice  of  its  violation.  It  was,  therefore,  unnecessary  for 
the  plaintiff  to  include  in  his  notice  and  demand  for  pos- 
session the  alternative  otherwise  required  by  said  section  of 
the  code.  (Schniitger  v.  Rose,  139  Cal.  656,  [73  Pac.  449] ; 
Zucco  V.  Farido,  37  Cal.  App.  562,   [174  Pac.  929].) 

[2]  The  appellant's  next  and  final  contention  upon  the 
first  of  these  appeals  is  that  the  plaintiff  waived  any  breach 
of  the  covenant  in  question  by  accepting  rent  after  such 
breach  and  with  full  knowledge  thereof,  and  by  other  con- 
duct on  his  part  amounting  to  such  waiver.  By  the  terms 
of  the  lease  in  question  the  full  rental  of  the  premises 
covered  by  it  was  to  be  the  sum  of  twenty-five  thousand 
dollars  for  its  entire  term,  two  thousand  five  hundred  dol- 
lars of  which  was  to  be  paid  upon  the  first  day  of  Septem- 
ber of  each  year,  and  two  thousand  five  hundred  dollars 
upon  the  first  day  of  each  April  thereafter.  On  the  5th  or 
6th  of  April,  1918,  the  original  lessees  under  said  lease  sent 
to  plaintiff  by  mail  their  check  for  the  installment  of  the 
rent  then  a  few  days  overdue,  which  check  the  plaintiff 
in  due  course  received  and  retained.  He  did  this  knowing 
that  at  the  time  his  said  lessees  were  not  performing  their 
covenant  to  poison  the  squirrels  upon  the  leased  premises; 
and  it  might  be  argued  that  had  such  lessees  thereafter 
and  before  the  serving  upon  them  of  the  plaintiff's  written 
demand  for  the  surrender  of  said  premises  performed  their 
continuing  covenant  in  respect  to  the  poisoning  of  squir- 
rels, their  lessor's  acceptance  of  the  said  installment  of 
rent  would  have  constituted  a  waiver  of  their  past  breaches 
thereof  under  the  authorities  cited  by  appellant.  But  the 
covenant  was,  as  above  stated,  a  continuing  covenant;  and 
this  being  so,  the  plaintiff's  acceptance  of  the  installment  of 
rent  due  on  the  1st  of  April  did  not,  and  could  not,  consti- 
tute a  waiver  of  the  continuing  breach  of  such  covenant 
after  the  payment  of  such  past-due  rent.  (Oerma7i  Sav. 
Bk,  V.  Oollmer,  155  Cal.  683,  688,  [24  L.  R.  A.  (N.  S.)  1066, 
102  Pac.  932] ;  Jones  v.  Durer,  96  Cal.  95,  [30  Pac.  1027] ; 
McOlyv/n  v.  Moore,  25  Cal.  384;  Taylor  on  Landlord  &  Ten- 
ant, 9th  ed.,  sec.  501.)  We  are,  therefore,  of  the  opinion 
that  the  plaintiff's  receipt  of  the  installment  of  rent  in  ques- 
tion did  not  operate  as  a  waiver  of  the  terms  and  condi- 
tions of  said  covenant,  at  least  as  to  his  lessees'  continuing: 
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breaches  thereof;  nor  do  we  think  that  his  subsequent  con- 
duct, without  reciting  the  details  thereof,  amounted  to  such 
a  waiver. 

[3]  Upon  the  second  appeal  the  appellant  contends  that 
he  was  entitled,  under  section  1179  of  the  Code  of  Civil 
Procedure,  to  have  been  granted  relief  from  the  forfeiture 
of  the  lease,  which  had  been  assigned  to  him  after  the  im- 
mediate lessees'  breach  thereof  and  after  the  plaintiff's 
written  notice  and  demand  for  possession  duly  served  upon 
them.  As  before  stated,  the  appellant,  as  such  assignee 
of  said  lease,  stands  in  no  better  position  than  his  assignors, 
having  taken  the  same  with  knowledge  of  its  breach  by  them 
and  of  the  lessor's  action  in  respect  of  terminating  the  same. 
His  application  for  relief  and  his  showing  made  thereon 
were  met  by  the  plaintiff  with  a  denial  of  its  essential  aver- 
ments and  with  a  counter-showing  as  to  its  alleged  facts. 
The  matter  was  heard  before  the  trial  court,  and  upon  such 
hearing  the  respective  parties  testified  in  support  of  and 
in  denial  of  the  equities  presented  by  the  defendant's  said 
application.  The  trial  court,  after  hearing  such  testimony, 
denied  the  application.  The  matter  of  granting  or  denying 
such  an  application  is  one  which  lies  so  largely  in  the  discre- 
tion of  the  trial  court  that  it  would  require  a  very  clear 
showing  of  an  abuse  of  such  discretion  to  justify  a  reversal 
of  the  order  made  thereon.  No  such  showing  has  been  here 
presented,  but,  on  the  contrary,  it  was  made  to  appear,  not 
only  that  the  defendant  making  such  application  had  taken 
his  assignment  of  said  lease  with  his  eyes  open  to  the  fact 
that  he  was  buying  a  lawsuit,  but  that,  as  between  himself 
and  the  plaintiff,  a  state  of  hostility  existed  which  boded 
ill  for  any  satisfactory  resumption  and  continuance  of  their 
relations  as  landlord  and  tenant  under  said  lease.  The  trial 
court  had  the  parties  before  it  and  was  thus  in  the  position 
— which  this  court  is  not — of  determining  where  the  equities 
between  the  parties  lay.  With  such  determination  we  will 
not  attempt  to  interfere. 

Judgment  and  order  affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  i«m.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  25,  1920,  and  a  peti- 
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tion  to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  March  25,  1920. 

Shaw,  J.,  Lawlor,  J.,  Lennon,  J.,  Olney,  J.,  and  Kerrigan, 
J.,  pro  tern.,  concurred. 


[Cir.   No.   3182.    Fint   Appellate   Distriet,   Diyiflion   One. — January 

26,  1^0.] 

ROBERT  E.  TURNER,  Respondent,  v.  LOS  ANGELES 
RAILWAY  CORPORATION  (a  Corporation),  Appel- 
lant. 

[1]  Negligence — CbLusiON  Between  Stbeet-cab  and  Atjtomobile— 
YSRDIOT — EviDENCB. — In  this  action  for  damages  for  personal  in- 
juries, alleged  to  have  been  caused  hj  the  negligence  of  defendant 
in  80  propelling  one  of  its  street-cars  that  it  struck  plaintiff's 
automobile  while  stalled  on  the  track  in  plain  view  of  the  motorman 
in  charge  of  the  car,  and  also  struck  plaintiff,  who  was  standing 
on  the  running-board  of  the  automobile,  the  evidence  was  not  only 
sufficient  to  support  the  verdict  of  the  jury  in  favor  of  plaintiff, 
but  warranted  the  conclusion  that  at  the  time  of  the  accident  the 
street-car  of  the  defendant  was  being  operated  in  a  manner  amount- 
ing to  a  negligent  disregard  of  the  rights  of  persons  using  the 
street. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibson,  Dunn  &  Crutcher  and  Norman  S.  Sterry  fop 
Appellant. 

Geo.  M.  Barker  and  S.  M.  Bernard  for  Respondent         , 

WASTE,  P.  J. — ^Plaintiflf  brought  this  action  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  the  negligence 
of  defendant  in  so  propelling  one  of  its  street-cars  that  it 
struck  plaintiff's  automobile  while  stalled  on  the  track  in 
plain  view  of  the  motorman  in  charge  of  the  car.  It  is 
further  alleged  in  the  complaint  that,  at  the  time,  the  street- 
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car  was  being  operated  at  a  dangerous  and  unsafe  rate 
of  speed,  and  was  not  properly  provided  with  suitable  emer- 
gency brakes,  or  other  appliances  for  stopping  suddenly 
should  occasion  arise.  The  defendant  denied  any  negli- 
gence on  its  part,  and  pleaded  contributory  negligence  on 
the  part  of  the  plaintiff  as  a  further  defense.  The  trial 
by  jury  resulted  in  a  verdict  for  five  hundred  dollars,  for 
which  amount  judgment  was  entered,  and  the  defendant 
appeals.  It  admits  that  ''the  amount  of  the  verdict  is 
very  small  in  comparison  to  the  injuries  sustained  by  the 
plaintiff,'*  and  presents  for  our  consideration  but  "the 
single  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.'*  It  relies  particularly  upon  the  alleged  con- 
tributory negligence  of  the  plaintiff,  and  asserts  that  cer- 
tain physical  facts,  which  it  seeks  to  have  this  court  judi- 
cially notice,  were  not  overcome  by  the  evidence. 

[1]  There  is  absolutely  no  merit  in  any  of  appellant's 
contentions.  The  new  automobile,  in  which  were  the  plain- 
tiff, his  wife,  and  two  men,  stalled  on  the  track  of  defend- 
ant's car  line  at  the  bottom  of  a  perceptible  grade,  about 
9:30  o'clock  at  night.  By  direction  and  assistance  of  a 
police  officer  the  automobile  was  moved  a  few  feet  to  the 
side.  A  street-car  of  defendant  then  passed  safely,  at  a 
signal  from  some  of  the  auto  party,  but  going  very  slowly. 
The  engine  of  the  automobile  could  not  be  started  by  crank- 
ing and  plaintiff  stepped  on  the  running-board  to  release  the 
emergency  brake,  which  was  set,  in  order  to  allow  the  car 
to  be  pushed  nearer  the  curb.  As  he  did  so,  and  before  his 
hand  reached  the  brake  lever,  another  car  of  the  defendant, 
coasting  down  the  grade,  at  a  rate  of  speed  stated  by  some 
of  the  witnesses  to  be  thirty  miles  per  hour,  collided  with 
the  automobile  and,  striking  the  plaintiff,  inflicted  the  in- 
juries complained  of.  The  front  part  of  the  street-car 
cleared,  but  the  rear  step  struck  the  rear  left-hand  hub 
of  the  automobile.  The  automobile  had  not  moved  after 
the  first  street-car  passed.  The  night  was  clear,  the  view 
of  the  motorman  was  unobstructed,  the  street-car  was 
■  equipped  with  a  tungsten  headlight  in  perfect  order,  and 
the  tail-light  of  the  automobile  was  burning  brightly.  None 
of  those  working  around  the  automobile  heard  the  approach- 
ing street-car  or  any  bell  ringing  until  just  before  the  col- 
lision« 
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The  evidence  is  not  only  sufScient  to  support  the  verdict 
of  the  jury,  but  warrants  a  conclusion  that  at  the  time  of 
the  accident  the  car  of  the  defendant  was  being  operated 
in  a  manner  amounting  to  a  negligent  disregard  of  the  rights 
of  persons  using  the  street  Without  further  statement 
of  the  testimony  of  the  various  witnesses,  suffice  it  to  say 
that  every  question  presented  by  the  appeal  was  a  matter 
solely  for  the  consideration  of,  and  final  determination  by, 
the  jury  at  the  trial  of  the  cause.  (Chumpel  v.  San  Diego 
Electric  By.  Co.,  178  Cal.  166,  [172  Pac.  605];  O'Connor 
V.  United  Railroads,  168  Cal.  43,  [174  Pac.  809].) 

The  judgment  is  affirmed,  with  one  hundred  dollars  added 
costs  imposed  upon  the  defendant  for  instituting  a  frivolous 
appeal. 

Richards,  J.,  and  Knight,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  25,  1920. 

Angellotti,  C.  J.,  Lawlor,  J.,  Lennon,  J.,  Olney,  J.,  and 
Kerrigan,  J.,  pro  tern.,  concurred. 


[Cir.  No.  2529.    Second  Appellate  Distriet,  Division  One. — January 

27,  1920.] 

POX-WOODSUM  LUMBER  COMPANY  (a  Corporation), 
Respondent,  v.  FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARYLAND   (a  Corporation),  Appellant. 

[1]  Public  Work — Time  of  Completion — Installation  of  Tempobart 
FixTUBES  —  Replacement  —  Delay  in  Filing  Claim  —  Erroneous 
Judgment. — ^In  this  action  by  a  materialman  on  a  contractor's  bond, 
executed  pursuant  to  the  provisions  of  Act  No.  2895,  the  school 
buildings  in  question  were  completed  on  the  date  when  the  board 
of  trustees,  vested  with  full  power  to  do  so,  formally  accepted  the 
same,  took  possession  thereof  and  occupied  them  for  school  purposes, 
notwithstanding  the  contractor,  due  to  bis  inability  to  procure  cer- 
tain fixtures  called  for  by  the  specification,  installed  therein  tempo- 
rary fixtures,  posting  his  certified  check  as  security  for  his  furnish- 
ing, when  procurable,  the  fixtures  called   for  by  the  specifications. 
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and  such  temporary  fixtures  were  not  replaced  by  the  proper 
fiztnres  until  a  later  date;  and  plaintiff's  claims  not  having  been 
filed  within  ninety  days  after  such  completion,  though  within 
ninety  days  after  such  temporary  fixtures  were  replaced,  judgment 
in  its  favor  against  the  surety  on  the  contractor's  bond  was 
erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Abrahams,  P.  B.  D'Orr  and  Joe  Crider,  Jr.,  for 
Appellant 

G.  C.  De  Garmo  for  Respondent 

SHAW,  J. — Robert  P.  McMullen  was  the  contractor  for 
the  construction  of  certain  schoolhouses  for  the  Tropico 
School  District  and,  pursuant  to  the  provisions  of  Act  No. 
2895,  entitled,  "An  act  to  secure  the  payment  of  the  claims 
of  materialmen,  mechanics,  .  .  .  employed  .  .  .  upon  .  .  . 
municipal,  or  other  public  work*'  (Deering's  Gen.  Laws, 
1915,  p.  1467),  caused  defendant,  as  surety,  to  execute  the 
bond  specified  therein.  Plaintiff  and  its  assignor  furnished 
materials  used  in  the  doing  of  the  work  by  the  contractor, 
for  the  payment  of  which  this  action  was  brought  on  the 
bond.  Judgment  went  for  plaintiff,  from  which  defendant 
has  appealed. 

The  act,  as  it  then  read,  provided  that  **any  material- 
man .  .  .  whose  claim  has  not  been  paid  by  the  contractor 
.  .  .  shall,  within  ninety  days  from  the  time  such  contract 
is  completed,  file  with  the  .  .  .  body  by  whom  such  contract 
was  awarded,  a  verified  statement  of  such  claims,  together 
with  a  statement  that  the  same  had  not  been  paid,"  and 
that  upon  so  doing  such  claimant  may  at  any  time  within 
six  months  sue  to  recover  upon  the  bond. 

[1]  The  sole  contention  of  appellant  is  that  the  claims 
constituting  the  subject  of  the  action  were  not  filed  within 
ninety  days  after  the  completion  of  the  contract,  without 
which,  respondent  properly  concedes,  the  judgment  should 
be  reversed. 

The  court  found  "that  on  the  twenty-ninth  day  of  Jan- 
uary, 1915,  and  within  ninety  days  after  the  completion  of 
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said  buildings,  said  plaintiff  filed  with  the  board  of  trustees 
of  the  Tropico  School  District  a  verified  notice  in  writing," 
so  required,  wherein  the  amount  of  such  claims  was  speci- 
fied and  which  in  all  respects  complied  with  the  provisions 
of  the  statute.  In  our  opinion,  this  finding  is,  as  claimed 
by  appellant,  not  supported  by  the  evidence.  It  conclu- 
sively appears  that,  except  as  to  the  installation  of  certain 
plumbing  fixtures  required  by  the  specifications,  the  build- 
ings called  for  by  the  contract  were  fully  completed  on 
September  30,  1914,  at  which  time  other  fixtures  than  those 
specified  were  installed,  and  upon  the  contractor  deposit- 
ing with  the  treasurer  of  the  board  his  certified  check  for 
$152  as  security  for  his  furnishing,  when  procurable,  the 
fixtures  specified  in  lieu  of  those  installed,  the  board  filed 
in  the  office  of  the  recorder  of  Los  Angeles  County  its  un- 
qualified written  acceptance  of  the  work  and  thereupon  took 
possession  of  said  buildings,  and  from  thence  on  used  and 
occupied  the  same  for  school  purposes,  and  thirty  days  after 
acceptance  paid  to  the  contractor  the  balance  in  full  of  the 
contract  price.  On  December  5,  1914,  the  contractor  re- 
placed the  temporary  fixtures  called  for  by  the  specifications, 
at  which  time,  rather  than  on  September  30th,  the  trial 
court  concluded  the  buildings  were  completed. 

As  shown  by  the  record,  McMuUen's  only  obligation  to  in- 
stall the  specified  fixtures  was  that  contained  in  his  contract. 
He  was  unable  to  procure  these,  and  he  thereupon  deposited 
with  the  treasurer  his  certified  check  for  $152,  which,  together 
with  the  fixtures  so  installed,  were,  by  agreement,  substituted 
for  those  called  for  by  his  contract.  In  the  absence  of  a 
covenant  on  his  part  so  to  do — and  we  agree  with  respond- 
ent there  was  none — ^it  was  optional  with  him  whether  he 
installed  other  fixtures  or  forfeited  his  check,  which  was 
exacted  in  lieu  of  such  compliance  with  his  contract.  Under 
the  circumstances,  and  without  further  compliance,  he 
could  have  enforced  payment  of  the  balance  due  upon  his 
contract.  That  this  was  the  construction  placed  upon  the 
transaction  is  made  manifest  by  the  fact  that  the  school 
board,  in  recognition  of  his  being  entitled  thereto,  and  long 
hofore  the  specified  fixtures  were  installed,  paid  to  McMul- 
len  the  full  contract  price.  That  the  parties  to  the  contract 
might  have  agreed  upon  the  substitution  of  other  fixtures  in 
lieu  of  those  specified  admits  of  no  question,  and,  in  effect, 
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that  is  precisely  what  they  did,  requiring  the  contractor  to 
forfeit  the  difference  in  price,  provided  he  was  unable  to 
procure  the  ones  called  for  by  his  contract,  or,  if  he  could 
obtain  them,  declined  to  exercise  his  option  to  install  the 
same.  Upon  respondent's  argument,  carried  to  its  logical 
conclusion,  the  buildings  could  not  be  deemed  completed 
until  the  installation  of  the  fixtures  specified,  although  years 
might  elapse. 

The  buildings  were  completed  on  September  30, 1914,  when 
the  board,  vested  with  full  power  to  do  so,  formally  accepted 
the  same,  took  possession  thereof,  and  occupied  them  for 
school  purposes.  Otherwise,  and  if  such  acts  were  not 
conclusive  evidence  of  completion,  such  action  could  only 
be  established  by  a  judgment  of  court.  Not  only  for  the 
reasons  given,  but  under  the  statutory  rules  governing  the 
rights  of  laborers  and  materialmen  in  analogous  cases  in- 
volving the  right  to  enforce  mechanics'  liens,  which  we 
think  applicable  (sec.  1187,  Code  Civ.  Proc;  CHant  Powder 
Co.  V.  San  Diego  Flume  Co,,  78  Cal.  196,  [20  Pac.  419]),  the 
judgment  should  be  reversed,  and  it  is  so  ordered. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  25,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  2547.    Second  Appellate  District,  Divition  One. — January 

27,  1920.] 

GEORGE  K.  PALMER,  Respondent,  v.  GUARANTY 
TRUST  AND  SAVINGS  BANK,  as  Executor,  etc.,  Ap. 
pellant. 

[1]  Evidence — Claim  Against  Estate — Paoor  of  Decedent's  Hand 
WRITING — Testimony  of  Plaintiff  Inadmissible. — In  an  action 
against  an  executor  to  recover  upon  a  claim  against  the  estate 
of  the  decedent,  under  the  provisions  of  section  1880  of  the 
Code   of  Civil   Procedure,   it  is   error  to   permit  the   plaintiff  to 
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testify  as  to  Mb  knowled^^  of  the  handwriting  of  the  decedent 
and  to  identify  the  latter's  signature  to  a  letter  for  the  purpose 
of  proving  by  such  letter  that  a  certain  grant  deed  executed  by 
plaintiff  in  favor  of  said  decedent,  though  in  form  unconditional, 
was  intended  as  a  mortgage 
[2]  Estates  of  Deceased  Persons  —  Presentation  of  Defbctivi 
Claim — Bight  to  Present  New  Claim. — If  a  party  makes  an 
improper  attempt  to  present  a  claim  to  an  executor,  particularly 
where  it  is  so  defective  as  to  be  insufficient  to  constitute  the 
basis  for  a  cause  of  action,  he  is  not  estopped  from  presenting 
one  in  due  form,  if  within  proper  time,  and  upon  which  an  action 
may  be  based. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    Reversed^ 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Gilbert  P.  Wyvell  for  Appellant. 

Thomas  A.  Sanson  for  Respondent. 

SHAW,  J. — ^Appeal  by  defendant  from  a  judgment  en- 
tered in  favor  of  plaintiff. 

The  action  is  to  recover  upon  a  claim  against  the  estate 
of  J.  P.  McDermott,  deceased,  presented  to  the  executor 
and  by  it  rejected.  As  appears  from  the  complaint,  the 
claim  grew  out  of  the  fact  that  plaintiff  borrowed  from 
deceased  three  hundred  dollars  and  by  grant  deed,  intended 
as  a  mortgage  to  secure  same,  conveyed  to  the  lender  a  cer- 
tain lot  upon  which  the  grantee  gave  a  mortgage  for  a  loan 
procured  by  him  and  thereafter  conveyed  his  equity  in  the 
lot  in  exchange  for  other  property.  The  claim  was  for  the 
sum  of  $1,154.40,  alleged  to  be  the  difference  between  what 
McDermott  received  for  the  property  and  the  sum  due  him 
on  the  loan  so  made  to  plaintiff. 

The  appeal  is  had  and  taken  under  the  alternative  method, 
and  while  appellant  in  its  brief  directs  attention  to  a  number 
of  rulings  which  it  insists  are  errors  committed  by  the  court 
and  upon  which  it  bases  an  argument  for  reversal,  it  has 
neglected  to  print  in  its  brief  the  parts  of  the  record  neces- 
sary to  illustrate  the  points  made,  as  required  by  section  953c 
of  the  Code  of  Civil  Procedure,  and  without  reference  to 
which  its  argument  is  unintelligible.     Hence,  counsel  for  re- 
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spondent,  relying  upon  what  is  said  in  MiUer  v.  Oliver,  174 
Cal.  404,  [163  Pac.  367],  and  WUliams  v.  Hawkins,  20  Cal. 
App.  162,  [128  Pac.  754],  to  the  effect  that  the  court  will,  in 
considering  the  questions  presented,  confine  itself  to  an  in- 
spection of  the  portions  of  the  record  so  printed  in  appel- 
lant's brief  and,  unless  they  exhibit  the  error,  will  affirm 
the  judgment  appealed  from,  has,  except  as  to  <»ne  or  two 
questions,  submitted  the  case  without  serious  argument.  As 
a  result  of  the  action  of  the  courts  pursuant  to  the  provi- 
sions of  section  953c  in  affirming  judgments  on  appeal  upon 
what  is  printed  in  appellant's  brief  or  supplement  thereto 
and  without  referring  to  the  typewritten  transcript,  the  legis- 
lature in  its  wisdom,  and  to  relieve  such  attorneys  from  the 
consequences  of  acts  due  to  indolence  or  incompetency, 
amended  the  section  by  providing  that  no  appeal  should  be  de- 
cided adversely  by  reason  of  such  omission,  but  that  the  court 
should  direct  the  party  to  print  and  serve  upon  the  adverse 
party  and  file  with  the  court  a  supplement  to  his  brief 
wherein  should  be  set  forth  ''in  fuU  that  portion  of  the 
record  relied  upon  by  such  party  and  not  printed  in  any 
former  brief"  and  which  **may  be  desirable  for  the  full 
presentation  of  the  points  at  issue."  It  might  be  urged  with 
some  reason  that  under  this  provision  the  court  should  first 
acquaint  itself  with  the  points  made  in  the  brief  and  then, 
after  a  careful  examination  of  the  typewritten  record,  in- 
form appellant's  attorney  just  what  parts  of  the  record  were 
necessary  to  illustrate  the  points  made  by  him  in  his  brief, 
which  is  about  as  practical  as  the  Dutchman's  flea  powder, 
the  efficacy  of  which  depended  upon  catching  the  flea,  chok- 
ing its  mouth  open,  and  administering  the  poisonous  powder, 
which  was  guaranteed  to  kill.  However  this  may  be,  it  is 
clear  that  under  the  amendment  of  the  statute  the  power 
of  the  court  upon  such  defective  record  is  restricted  to  a 
continuance  of  the  hearing  of  the  appeal,  the  purpose  of 
which  may  be  to  delay  respondent  in  collecting  a  righteous 
judgment,  and  grant  appellant's  counsel  further  time  to 
present  a  record  under  an  order  therefor  and  to  such  an 
extent  as  may  be  necessary  to  fully  illustrate  the  errors 
of  which  he  complains.  Under  this  method  not  only  is  little 
left  to  the  attorney  of  an  appellant,  but  it  is  well- calculated 
to  encourage  indolence  and  relieve  him  of  responsibility  to 
his  client,  who,  as  a  result,  is,  or  may  be,  the  victim  of  such 
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negligence.  That  few  attorneys  bearing  the  reputation  for 
painstaking  care  in  prosecuting  appeals  have  adopted  this 
substitute  method  of  presenting  their  records  encourages  the 
hope  that  if  the  legislature  does  not  repeal  it  attorneys 
generally  will  abandon  it.  There  should  be  one,  and  only 
one,  method  of  presenting  a  record  on  appeal,  and  this 
should  be  simple,  clear,  and  free  from  uncertainty  in  its 
procedure.  We  may  suggest,  however,  that  counsel  for  a 
respondent  might  prevent  such  delay  in  the  hearing  of  an 
appeal  by  at  once,  upon  the  service  of  such  defective  brief, 
applying  to  the  court  for  an  order  directing  appellant  to 
serve  and  file  a  supplemental  record,  as  required  by  the 
amended  section,  and,  upon  an  order  extending  his  time 
therefor,  postpone  the  filing  of  his  brief  until  a  proper  rec- 
ord is  presented. 

In  the  instant  case,  while  the  record  is  defective  as  il- 
lustrating most  of  the  alleged  errors,  it  is  sufficient  in  pre- 
senting two  points  urged  for  a  reversal,  both  of  which  are 
covered  by  respondent's  brief,  and  since  upon  one  of  them 
we  think  the  judgment  must  be  reversed,  we  feel  the  interests 
of  the  parties  will  be  best  served  by  disposing  of  the  ques- 
tion, rather  than  by  continuing  the  hearing  to  the  next 
calendar. 

[1]  It  appears  that  the  deed  made  by  plaintiff  to  Mc- 
Dermott  was  a  grant  deed.  Nevertheless  he  claims  that  it 
was  intended  by  the  parties  as  a  mortgage  to  secure  a  loan. 
The  burden  was  upon  him  to  establish  the  fact  that,  though 
in  form  unconditional,  it  was  intended  ss  a  mortgage.  For 
this  purpose  he  offered  in  evidence  a  letter  purporting  to  be 
signed  by  J.  P.  McDermott,  the  effect  of  which  was  to  prove 
plaintiff's  contention.  The  genuineness  of  the  signature 
thereto  was  not  admitted,  and  plaintiff,  over  defendant's  ob- 
jection, was  permitted  to  testify  that  he  knew  the  hand- 
writing of  J.  F.  McDermott  and  that  the  signature  attached 
to  the  letter  was  that  of  McDermott,  and  thereupon  it  was 
admitted  in  evidence.    In  so  ruling  the  trial  court  erred. 

Section  1880  of  the  Code  of  Civil  Procedure  provides 
that:  ''The  following  persons  cannot  be  witnesses:  ...  3. 
Parties  or  assignors  of  parties  to  an  action  or  proceeding,  or 
persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
cuted, against  an  executor  or  administrator  upon  a  claim, 
or  demand  against  the  estate  of  a  deceased  perscm,  as  to 
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any  matter  of  fact  occurring  before  the  death  of  such  de- 
ceased person."  It  clearly  appears  that  the  witness  was 
a  party  to  an  action  prosecuted  by  him  against  the  executor 
of  deceased,  upon  a  claim  arising  in  a  transaction  had  by 
him  with  defendant's  testator  and  made  against  his  estate,  and 
that  the  subject  of  plaintiff's  testimony  as  such  witness  was 
the  fact  as  to  whether  or  not  the  deceased  in  his  lifetime 
signed  the  letter,  and  without  proof  of  which  fact  the  con- 
tents of  the  letter  could  not  be  received  in  evidence.  As 
to  whether  McDermott  agreed  to  what  was  stated  in  the 
letter  was  made  to  depend  upon  whether  he  signed  the  same 
or  authorized  his  signature  thereto.  Respondent  directs 
our  attention  to  the  cases  of  Cowdery  v.  McChemey,  124 
Cal.  363,  [57  Pac.  221],  and  Boche  v.  Ware,  71  Cal.  375, 
[60  Am.  Rep.  539,  12  Pac.  284],  which  decisions  are  to  the 
effect  that  in  an  action  upon  a  claim,  proof  of  which  appears 
in  the  books  of  account  caused  to  be  kept  by  deceased,  such 
plaintiff,  who,  as  bookkeeper  for  deceased,  kept  the  books 
or  is  cognizant  of  their  correctness,  may,  notwithstanding 
the  provision  of  section  1880  of  the  Code  of  Civil  Procedure, 
testify  to  facts  the  establishment  of  which  is  a  necessary  pre- 
requisite to  the  admission  of  the  books  in  evidence.  To  our 
minds,  however,  these  cases  cannot  be  deemed  authority 
upon  which  to  support  the  rulings  of  the  court  in  permit- 
ting the  testimony  here  received.  While  there  was  other 
testimony  which,  in  a  slight  degree,  bore  upon  the  question 
as  to  whether  or  not  the  deed  was  intended  as  a  mortgage, 
it  was  of  a  very  meager  nature,  and  hence  it  cannot  be  said 
that  the  court  would  have  reached  the  conclusion  it  did 
without  the  added  weight  given  by  the  contents  of  the  letter. 
[2]  The  claim  which  forms  the  basis  of  the  action  was 
presented  on  October  7,  1916,  which  was  in  due  time,  and 
following  its  rejection  this  action  was  instituted  within 
three  months  thereafter,  as  provided  by  the  statute.  It 
further  appears  that  theretofore,  on  March  9,  1916,  the  exe- 
cutor had  forwarded  to  plaintiff,  then  in  Florida,  a  claim 
which  he  executed  and  sent  to  the  executor.  This  claim 
was  defective  and  insufficient  as  the  basis  upon  which  to 
found  an  action,  by  reason  of  which  fact  the  subsequent 
claim  was  presented  within  the  time  plaintiff  was  entitled 
to  present  the  same.  Nevertheless,  appellant,  upon  the  au- 
thority of  Gillespie  v.  Wright,  93  Cal.  169,  [28  Pac.  162], 
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insists  that  the  action  should  have  been  brought  npan  the 
claim  first  filed,  and,  since  it  was  not  instituted  until  more 
than  three  months  thereafter,  the  action  on  the  second  claim 
was  barred.  On  the  contrary,  if  a  party  makes  an  improper 
attempt  to  present  a  claim  to  an  administrator,  particularly 
where  it  is  so  defective  as  to  be  insuflScient  to  constitute 
the  basis  for  a  cause  of  action,  he  is  not  estopped  from 
presenting  one  in  due  form,  if  within  proper  time,  and  upon 
which  an  action  may  be  based.  {Westbay  v.  Oray,  116  Gal. 
660,  [48  Pac.  800] ;  Warren  v.  McOUl,  103  Gal.  153,  [37 
Pac.  144].) 

For  the  want  of  a  sufficient  record  upon  which  to  consider 
them,  other  alleged  errors  are  not  discussed. 

The  judgment  is  reversed. 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  February  21,  1920,  and  the 
following  opinion  then  rendered  thereon: 

THE  GOURT. — ^Respondent's  petition  for  a  rehearing  is 
denied. 

The  decision  is  not  based  upon  the  ground  that  the  testi- 
mony of  Palmer  was  received  over  defendant's  objection, 
but  founded  upon  the  fact  that  section  1880  of  the  Gode 
of  Civil  Procedure  declares  that  a  party  in  an  action  prose- 
cuted against  an  executor  upon  a  claim  arising  in  a  trans- 
action with  a  deceased  person  cannot  be  a  witness  as  to  any 
matter  of  fact  occurring  before  the  death  of  the  deceased. 
Hence,  conceding,  as  claimed  by  petitioner,  that  no  objection 
was  interposed  to  the  reception  of  the  testimony  given  by 
Palmer,  nevertheless  the  same  must  be  deemed  of  no  evi- 
dentiary value. 

45  CftL  App.— 87 
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[Civ.    No.   S174.    Pirst   Aippellate   District,    Division    One.-— January 

27,  1920.] 

JOHN  N.  HUNT,  as  County  Treasurer,  etc..  Plaintiff  and 
Respondent,  v.  CONTINENTAL  NATIONAL  BANK 
et   al..   Defendants;    CENTRAL  NATIONAL   BANK, 

Appellant. 

[1]  Street  Law — ^Wobk  Under  Boad  District  Improvement  Act  of 
1907 — ^LiEN  OF  Laborers  and  Materialmen — Code  Provisions  In- 
applicable.— The  remedy  provided  for  laborers  and  materialmen 
under  the  terms  of  section  1184  of  the  Code  of  Civil  Procedure  is 
not  available  to  them  in  cases  where  their  claims  arise  out  of  the 
doing  of  labor  or  the  furnishing  of  materials  or  appliances  to  and 
for  a  contractor  having  a  contract  for  road  work  under  the  provi- 
sions of  the  Boad  District  Lnprovement  Act  of  1907. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  R.  Willis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kemp,  Mitchell  &  Silberberg  for  Appellant. 

James,  Smith  &  McCarthy,  Q.  P.  Adams,  W.  W.  Ormc, 
Robert  E.  Abbott  and  W.  C.  Petchner  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  certain  defendants  in  an  action  in  interpleader 
brought  by  the  plaintiff,  as  county  treasurer  of  Los  Angeles 
County,  to  determine  certain  conflicting  claims  to  certain 
bonds  issued  by  the  said  treasurer  under  the  provisions 
of  the  Road  District  Improvement  Act  of  1907. 

The  facts  out  of  which  the  controversy  arose  are  undis- 
puted and  are  briefly  these:  The  supervisors  of  the  county 
of  Los  Angeles  undertook  the  construction  of  a  road  therein 
under  the  provisions  of  the  Road  District  Improvement  Act 
of  1907.  (Stats.  1907,  p.  806.)  The  contract  was  regularly 
let  to  a  contractor  and  the  work  completed  thereunder 
and  duly  accepted  by  said  board,  and  the  bonds  provided  in 
said  act  to  be  issued  in  payment  for  such  work  were  duly 
issued  by  the  said  treasurer  of  the  county  as  required  by  the 
terms  of  said  act.  In  the  meantime  and  after  the  execution 
of  the  contract  and  prior  to  the  completion  of  the  work  the 
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contractor,  in  consideration  of  money  advanced  to  Mm  by 
the  Continental  National  Bank  to  enable  him  to  prosecute 
such  work  and  as  security  for  such  advances,  assigned  to 
the  said  Continental  National  Bank  his  said  contract  and  his 
rights  thereunder  to  the  issuance  to  him  of  the  said  bonds 
to  be  issued  in  pa3anent  for  said  work.  Upon  the  comple- 
tion of  said  work  various  laborers  and  materialmen  who 
had  performed  labor  upon  or  supplied  materials  and  ap- 
pliances for  use  in  the  performance  of  said  work,  and  whose 
claims  had  not  been  paid  by  the  contractor,  filed  with  the 
said  board  of  supervisors  notices  of  their  claims,  with  no- 
tices to  withhold  payment  to  the  contractor  under  the  pro- 
visions of  section  1184  of  the  Code  of  Civil  Procedure,  and 
thereby  undertook  to  assert  their  respective  claims  of  right 
to  receive  the  amounts  of  their  said  claims  out  of  the  said 
bonds  before  any  issuance  of  the  same  to  or  payments 
thereunder  to  the  contractor  or  his  said  assignee.  The  Con- 
tinental National  Bank,  as  such  assignee,  also  presented  its 
claim  of  right  to  receive  all  of  said  bonds  under  and  by 
virtue  of  its  said  assignment  thereof  from  said  contractor. 
To  determine  these  adverse  claims  to  the  bonds  in  question 
the  plaintiff,  as  such  treasurer,  instituted  this  action,  and 
the  parties  defendant,  having  been  thus  interpleaded,  pre- 
sented their  respective  claims  to  the  trial  court,  which  by 
its  judgment  undertook  to  declare  that  the  said  labor  and 
material  lien  claimants  had  by  virtue  of  their  said  stop 
notices  under  section  1184  of  the  Code  of  Civil  Procedure 
established  their  right  to  payment  of  their  said  claims  out 
of  said  bonds  and  had  liens  thereon,  which  the  trial  court 
attempted  to  enforce  and  satisfy  by  directing  certain  of 
said  bonds,  amounting  in  value  to  the  sum  of  $4,560.58,  the 
aggregate  amount  of  said  labor  and  materialmen's  claims, 
should  be  delivered  to  the  sheriff  of  said  county  to  be  col- 
lected by  him  as  payable,  the  proceeds  thereof  to  be  applied 
in  satisfaction  of  such  claims. 

The  Continental  National  Bank  appeals  from  such  judg- 
ment and  urges  two  main  contentions  upon  such  appeal. 
[1]  By  the  first  of  these  it  raises  the  question  as  to  whether 
the  remedy  provided  for  laborers  and  materialmen  under 
the  terms  of  section  1184  of  the  Code  of  Civil  Procedure 
is  available  to  them  in  cases  where  their  claims  arise  out  of 
the  doing  of  labor  or  the  furnishing  of  materials  or  appli- 


580  Hunt  v.  Continental  Nat.  Bank.     [45  Cal.  App. 

ances  to  and  for  a  contractor  having  a  contract  for  road 
work  under  the  provisions  of  the  Boad  District  Improvement 
Act  of  1907.  Upon  an  examination  of  the  Road  District 
Improvement  Act  in  the  light  of  the  recent  decision  of  the 
case  of  Adamson  v.  Paonessa,  180  Cal.  157,  [179  Pac.  880], 
we  are  constrained  to  hold  that  the  contention  of  the  appel- 
lant upon  this  question  must  be  upheld.  It  is  true  that 
the  above-cited  case  arose  out  of  the  doing  of  street  work 
under  the  provisions  of  the  Street  Improvement  Act  of 
1911,  but  otherwise  the  position  of  the  respective  parties 
to  that  case  and  to  the  case  at  bar  is  practically  identical. 
Each  is  a  case  in  interpleader;  in  each  the  plaintiff  is  the 
treasurer,  entitled  to  issue  the  bonds  in  controversy ;  in  each 
case  the  assignee  of  the  contractor's  rights  under  his  con- 
tract is  one  of  the  claimants  to  the  whole  of  the  bonds  to 
be  issued  in  payment  of  the  improvement  work.  The  other 
claimant  in  the  cited  case  is  the  bondsman  of  the  contractor 
who  has  paid  certain  claims  for  material  and  labor,  and  has 
by  so  doing  become  subrogated  to  the  rights  of  said  claim- 
ants, while  in  the  instant  ease  it  is  the  labor  and  material 
claimants  themselves  who  are  directly  insisting  upon  the 
application  of  a  portion  of  the  bonds  to  the  payment  of 
their  claims.  In  respect  to  the  acts  of  the  legislature  of 
1907  and  of  1911,  providing  for  street  and  road  improve- 
ments to  be  paid  for  upon  what  may  be  termed  the  bond  is- 
sue plan,  out  of  which  the  conflicting  claims  in  each  of  these 
cases  arose,  they  differ  somewhat  in  their  verbiage,  but 
their  general  effect  is  the  same.  They  each  provide  a 
method  of  pa3nnent  for  improvements  undertaken  thereunder, 
which  is  not  that  of  payment  in  money,  for  which  the 
public  official  body  ordering  the  improvements  of  the  county 
or  municipality  or  district  within  and  for  the  benefit  of 
which  the  improvements  are  made  are  directly  liable,  but 
for  which  payment  a  plan  of  assessment  of  the  property 
within  the  public  subdivision  benefited  by  the  improvement 
in  question  is  to  be  carried  into  effect,  and  out  of  the  funds 
derived  from  such  assessment  the  bonds  to  be  issued  in  the 
first  instance  for  such  improvements  are  to  be  eventually 
paid.  Each  of  these  two  acts  of  the  legislature  contains  a 
section  requiring  the  contractor  to  give  a  bond  which  shall 
inure  to  the  benefit  of  any  and  all  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the  improvement  un- 
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dertaken  under  each  of  said  acts.  In  each  of  said  acts  it 
is  specifically  provided  that  the  bonds  to  be  issued  thereunder 
are  to  be  payable  exclusively  out  of  the  funds  derivable 
exclusively  from  the  assessment  of  the  area,  and  that  the 
county  or  municipality  issuing  such  bonds  shall  not  be 
otherwise  holden  for  the  payment  of  the  same.  Such 
being  the  similarities  of  these  two  acts  of  the  legislature, 
the  supreme  court,  in  dealing  with  the  question  as  to  whether 
the  provisions  of  section  1184  of  the  Code  of  Civil  Pro- 
cedure were  available  to  laborers  or  materialmen  having 
unpaid  claims  for  such  labor  or  materials  supplied  to  con- 
tractors for  street  improvement  work  done  under  the  provi- 
sions of  the  act  of  1911  (Stats.  1911,  p.  730),  held  that 
under  the  terms  of  the  act  there  was  no  existing  fund  out 
of  which  the  contractor  was  to  be  paid,  and  hence  no  money 
provided  in  the  hands  of  any  official  or  body  which  could 
practically  be  retained  in  order  to  meet  the  claims  of  thost 
seeking  to  have  such  funds  or  money  retained  in  order  tc 
meet  their  claims  asserted  through  the  method  provided 
under  section  1184  of  the  Code  of  Civil  Procedure.  The 
court  quotes  the  provisions  of  said  section  as  amended  iu 
1911,  (Stats.  1911,  p.  1315),  and  then  proceeds  to  say: 
**This  provision  is  clearly  applicable  only  to  cases  where  the 
contractor  is  to  be  paid  either  by  the  owner  of  the  prop- 
erty upon  which  the  work  is  done  or  by  the  person,  public 
or  private,  by  whom  the  contract  was  made.  It  cannot 
be  applied  where  payment  is  not  to  be  made  in  that  manner, 
but  is  to  be  made  by  a  number  of  different  persons  not 
parties  to  the  contract  each  of  whom  pays  independently 
his  separate  share  of  the  amount  due."  The  court  con- 
cludes that  under  the  Improvement  Act  of  1911  the  only 
recourse  of  unpaid  laborers  and  materialmen  is  to  the  bond 
of  the  contractor,  which  is  made  to  expressly  inure  to  their 
benefit. 

It  may  be  claimed  that  a  distinction  can  be  drawn  between 
the  provisions  of  the  Improvement  Act  of  1907  and  those  of 
the  act  of  1911,  arising  out  of  the  fact  that  in  the  latter  act 
the  bonds  are  to  be  paid  by  assessments  levied  upon  the 
individual  property  of  each  person  benefited  by  the  improve- 
ment of  the  street,  while  in  the  act  of  1907  the  bonds  are  to 
be  paid  by  district  taxation ;  but  this  is  a  distinction  without 
a  difference,  since  under  each  act  the  official  body  issuing 
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the  bonds  does  not  bind  the  county  or  district  or  municipality 
to  pay  the  same,  but  only  to  take  the  legal  steps  for  the  levy 
and  collection  of  the  special  taxes  out  of  which  the  bonds 
are  to  be  paid.  We  can,  therefore,  perceive  no  escape  from 
the  application  of  the  reasoning  and  conclusions  of  the  su- 
preme court  in  the  foregoing  case  to  the  case  at  bar ;  and  it 
follows  therefrom  that  the  laborers  and  materialmen  who  are 
the  real  respondents  herein,  having  no  rights  under  section 
1184  of  the  Code  of  Civil  Procedure  which  would  enable 
them  to  reach  and  impound  the  bonds  issued  for  the  work 
done  by  the  contractor,  under  the  provisions  of  the  act  in 
question,  the  court  was  in  error  in  its  attempt  to  sequester 
any  portion  of  such  bonds  as  against  the  claim  of  right 
of  the  Continental  National  Bank  to  receive  the  whole  thereof 
as  the  assignee  of  the  contractor. 

This  view  of  the  case  renders  unnecessary  any  considera- 
tion of  the  merits  of  the  several  claims  of  the  respondents 
as  laborers  and  materialmen  under  the  provisions  of  section 
1184  of  the  Code  of  Civil  Procedure,  since  none  of  them 
was  entitled  to  relief  in  this  case  under  said  section. 

Judgment  reversed,  with  instructions  to  the  trial  court  to 
enter  a  judgment  directing  the  delivery  of  the  bonds  in  ques- 
tion and  of  all  moneys  collected  thereon  by  the  plaintiff  to 
the  appellant  Continental  National  Bank. 

Waste,  P.  J.,  and  Enight,  J.,  pro  tern.,  concurred. 


[Oiy.   No.   2503.    Second   Appellate   District,   Diyision   One. — ^Jannary 

2B,    1920.] 

CHARLES  F.  ZIEGLEB,  AppeUant,  v.  A.  COLKINS  et  al., 

Respondents. 

[1]  Appeal— Failure  to  File  Bbiet  or  Appear  for  Oral  Argctmsmt 
— Affirmance  of  Judgment. — Where  an  appeal  ia  taken  under 
the  alternative  method  but  the  appellant  does  not  file  a  brief 
or  appear  at  the  time  set  for  oral  argument,  no  reason  being 
presented  to  the  appellate  court  to  show  that  the  judgment  as 
entered  by  the  trial  court  was  in  anywise  defective,  erroneous,  or 
improper,  the  judgment  will  be  afiSrmed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  to 
vacate  and  set  aside  the  same.  Fred  H.  Taft,  Judge.  Ap- 
peal from  order  dismissed;  judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  H.  Mattingly  for  Appellant. 

James  Brunken  for  Respondents. 

JAMES,  J. — [1]  Prom  an  examination  of  the  clerk's  tran- 
script, prepared  in  accordance  with  the  alternative  method 
of  appeal,  we  learn  that  the  plaintiff  in  this  action  gave  no- 
tice of  appeal  from  an  adverse  judgment  and  from  an  order 
made  after  judgment  denying  plaintiff's  motion  to  vacate  and 
set  aside  the  same.  The  latter  motion  appears  to  have  been, 
in  effect,  a  motion  for  a  new  trial,  and,  so  considered,  the 
order  denying  the  same  is  not  appealable.  The  clerk's  tran- 
script and  reporter's  transcript  were  filed  in  this  court  on 
November  7,  1917,  and  thereafter  stipulations  were  made 
between  the  parties  extending  time  to  appellant  to  file  his 
brief  to  August  15,  1918.  Appellant  filed  no  brief  and  did 
not  appear  at  the  time  set  for  oral  argument.  No  reason 
is  presented  to  us,  therefore,  to  show  that  the  judgment 
as  entered  by  the  trial  court  was  in  anywise  defective,  erro- 
neous, or  improper. 

The  appeal  from  the  order  is  dismissed;  the  judgment  is 
affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Giy.   No.   8069.    Second   Appellate  District,   Diyision   Two. — Januarj 

28,  1920.] 

ARTHUR  L.  FARRAR,  AppeUant,  v.  MATILDA  L.  FAR. 

RARy  Respondent. 

[1]  DiYOBOB— Contest  bt  Wuv— Bioht  to  Tsmpo&aby  Alimony  ani» 
CouvBZL  Fees — Inabiuty  or  Husband  to  Pay. — If  a  husband 
comes  into  court  for  a  divorce  and  the  wife  makes  a  defense,  he 
must  expect  to  famish  her  with  money  to  enable  her  to  make 
her  defense,  and,  likewise,  money  wherewith  to  support  herself 
during  the  litigation;  and  while  the  court  may  not  punish  him  for 
contempt  or  dismiss  his  suit  if  he  is  unable  to  pay  or  earn  the 
amount  awarded  the  wife,  it  will  refuse  to  proceed  with  the  action 
until  he  has  made  the  payments. 

[2]  Id. — Ownership  by  Wife  of  Nonincome-producino  Pboperty — 
Liability  of  Husband  for  Temporary  Alimony. — ^Where  the  wife 
is  the  owner  of  nonincome-producing  property,  the  law  does  not 
require  her  to  have  recourse  to  her  own  resources  first,  or  to  impair 
the  capital  of  her  separate  estate,  before  calling  on  the  husband 
for  temporary  alimony  pending  the  hitter's  appeal  from  a  judg- 
ment  in  her  favor,  based  on  her  cross-complaint,  in  an  action  for 
divorce  instituted  by  him. 

[8]  Id. — SuFFiaENOY  OF  Alimony — ^Bight  to  Increased  Alimony 
Pending  Appeal — Evidence — Burden  of  Proof — ^Presumption. — 
To  entitle  the  wife,  petitioning  for  temporary  alimony  pending 
her  husband's  appeal  from  a  divorce  decree  in  her  favor,  to  an 
amount  in  excess  of  the  permanent  alimony  thereby  awarded  her, 
after  a  trial  on  the  merits  where  all  the  facts  may  be,  and  pre- 
sumably are,  adduced  and  considered,  it  is  incumbent  upon  her  to 
adduce  evidence  of  new  conditions  that  show  a  necessity  for  the 
increase,  or  else  that  the  amount  allowed  by  the  decree  was  in- 
adequate in  the  first  instance.  In  the  absence  of  such  showing, 
the  amount  awarded  by  the  decree  must  be  presumed  continuously 
adequate  for  her  support  until  the  judgment  appealed  from  has 
become  final,  or,  if  the  judgment  is  reversed,  until  a  final  judg- 
ment shall  have  been  rendered  in  the  divorce  suit. 

[4]  Id. — Temporary  Alimony  Pending  Appeal — ^Liability  of  Husband 
TO  Pay  Twice — ^Duty  of  Court  to  Protect  Husband. — The  trial 
court,  in  making  an  order  for  the  payment  of  temporary  alimony 
pending  the  husband's  appeal  from  a  divorce  decree  in  favor  of 
the  wife,  is  under  a  duty  to  protect  the  husband  against  the  possi- 

1.     Contempt   proceedings   to   compel  payment   of   alimony,   note,  24 
L.  B.  A.  433. 
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bilitj  of  being  compelled,  by  reason  of  the  possible  affirmance  of 
the  judgment  or  the  dismissal  of  the  appeal  therefrom,  to  paj 
twice  for  any  period  of  time;  and  in  so  far  as  such  an  order 
fails  to  give  that  protection,  it  is  erroneous. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  directing  the  payment  of  temporary  alimony 
pending  appeal.  Lewis  B.  Works,  Judge.  Modified  and 
afSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thompson  &  Creighton  for  Appellant. 

Frank  C.  Collier  and  Collier,  Shelton  &  Schlegel  for  Re- 
spondent. 

FINLATSON,  P.  J.— This  is  an  appeal  by  plaintiff  from 
an  order  made  after  judgment  requiring  him  to  pay  defend- 
ant the  sum  of  $60  per  month  as  alimony  pending  plain- 
tiff's appeal  from  an  interlocutory  decree  of  divorce,  and 
the  further  sum  of  $25  to  pay  for  printing  defendant's  brief 
on  that  appeal. 

Plaintiff  commenced  an  action  for  divorce  against  defend- 
ant. Defendant  filed  an  answer  and  cross-complaint.  The 
trial  court  found  against  plaintiff  on  the  issues  tendered  by 
his  complaint  and  with  defendant  on  the  issues  tendered 
by  her  cross-complaint,  adjudged  that  she  was  entitled  to  a 
divorce,  and,  by  its  interlocutory  decree  of  divorce,  awarded 
defendant  permanent  alimony  at  the  rate  of  $35  per  month. 
From  that  judgment  plaintiff  took  an  appeal  and  stayed 
execution  thereof  by  giving  the  necessary  undertaking. 
Thereupon  defendant  made  a  motion  for  temporary  alimony 
pending  such  appeal,  resulting  in  the  order  here  under 
review. 

[1]  It  is  no  defense  to  defendant's  application  for  tem- 
porary alimony  and  necessary  suit  money,  pending  her  hus- 
band's appeal,  to  show  that  the  husband  is  without  means 
or  that  his  condition  and  circumstances  will  not  allow  of 
his  making  such  provision.  The  action  was  brought  by  him, 
and  he,  not  she,  is  pressing  the  appeal  from  the  judgment. 
If  a  husband  comes  into  court  for  a  divorce,  complaining  of 
his  wife,  and  she  makes  a  defense,  he  must  expect  to  furnish 
her  with  money  to  enable  her  to  make  her  defense,  and,  like- 
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wise,  money  wherewith  to  support  herself  during  the  liti- 
gation ;  and  his  poverty  or  inability  to  earn  the  money  is  no 
excuse.  While  the  court  may  not  punish  him  for  contempt 
or  dismiss  his  suit,  if  he  is  unable  to  pay  or  earn  the  amount 
awarded  his  wife,  nevertheless  the  court  will  refuse  to  [>i'o- 
ceed  with  the  action  until  he  has  made  the  payments.  {Pur- 
cell  V.  Purcell,  3  Edw.  Ch.  (N.  Y.)  194;  Cohen  v.  Cohen, 
11  Misc.  Rep.  740,  [32  N.  T.  Supp.  1082];  14  Cyc.  755; 
State  V.  Superior  Court,  85  Wash.  607,  [L.  R.  A.  1915 E, 
567,  148  Pac.  882].  See,  also,  Winter  v.  Supeinor  Court, 
70  Cal.  295,  [11  Pac.  633].)  Bishop  states  the  rule  as 
follows:  '*But  a  plaintiff  husband,  destitute  both  of  funds 
and  ability,  will  in  a  proper  case  have  his  suit  suspended 
until  he  can  do  justice  to  his  defending  wife.  If  he  cannot 
aliment  her,  and  give  her  the  means  of  defense,  he  cannot 
have  his  divorce."  (Bishop  on  Marriage,  Divorce  and  Sepa- 
ration, 2d  ed.,  sec.  981.)  This  consideration  disposes  of  a 
number  of  appellant's  points,  as,  for  instance,  that  the  wife's 
affidavit  upon  which  the  order  was  based  was  filed  some 
time  previous  to  the  making  of  the  order;  that  the  court 
erred  in  receiving  evidence  of  the  condition  of  appellant's 
bank  account  as  of  a  certain  date  anterior  to  the  making  of 
the  order;  and  receiving  in  evidence  a  certain  check  for  one 
thousand  dollars.  The  sole  purpose  of  these  items  of  evi- 
dence was  to  show  plaintiff's  ability  to  pay.  But,  as  we 
have  seen,  ability  to  pay  is  not  a  sin>e  qua  non  where,  as 
here,  the  husband  is  the  actor,  pressing  for  a  final  decree  in 
his  own  favor. 

[2]  Nor  is  it  any  defense  to  the  order  appealed  from 
that  the  wife  has  property  in  her  own  right.  It  does  not 
appear  that  her  property  is  income-producing.  Her  affi- 
davit states  that  she  has  no  income  whatever,  except  $2.50 
per  month,  and  that  she  is  dependent  upon  her  husband  for 
support.  Where  the  wife  is  the  owner  of  nonincome-pro- 
ducing  property,  the  law  does  not  require  her  to  have  re- 
course to  her  own  resources  first,  or  to  impair  the  capital  of 
her  separate  estate.     {White  v.  White,  50  111.  App.  149.) 

For  these  reasons  the  court  below  was  warranted  in  award- 
ing respondent  some  alimony  for  her  support  and  mainte- 
nance, as  well  as  suit  money,  during  the  pendency  of  her 
husband's  appeal  from  the  judgment.  We  think,  however, 
that   the   amount   allowed   as   temporary   alimony   for   the 


Jan.  1920.]  Pa.rr.vr  v.  Parrar.  587 


wife's  support,  pending  her  husband's  appeal,  should  have 
been  limited  to  the  amount  awarded  by  the  divorce  decree  as 
permanent  alimony ;  also  that  the  husband  should  have  been 
protected  against  the  possibility  of  being  compelled  to  pay 
twice  for  a  part  of  the  period  covered  by  the  pendency 
of  his  appeal  from  that  decree. 

[3]  The  evidence  upon  which  the  interlocutory  decree 
of  divorce  was  granted  is  not  before  us.  We  must  assume 
that  the  decree  awarding  the  wife  $35  a  month  as  permanent 
alimony  was  based  on  sufficient  evidenca  That  decree  is 
evidence  that  the  amount  allowed  thereby  for  permanent 
alimony  was  an  adequate  amount  for  that  purpose.  Ordi- 
narily temporary  alimony  should  not  exceed  permanent 
alimony.  Indeed,  it  has  been  said  that  temporary  alimony 
should,  under  all  ordinary  circumstances,  be  less  than  per- 
manent alimony.  {Sharon  v.  Sharon,  75  Cal.  46,  [16  Pac. 
345].)  At  any  rate,  in  the  absence  of  necessity  for  an  in- 
crease, temporary  alimony,  pending  an  appeal  from  the 
judgment,  should  not  exceed  the  permanent  alimony  awarded 
by  that  judgment.  To  entitle  a  wife,  petitioning  for  tem- 
porary alimony  pending  her  husband's  appeal  from  the 
divorce  decree,  to  an  amount  in  excess  of  the  permanent 
alimony  thereby  awarded  her,  after  a  trial  on  the  merits 
where  all  the  facts  and  circumstances  may  be,  and  pre- 
sumably are,  adduced  and  considered,  it  should  be  incum- 
bent upon  her  to  adduce  evidence  of  new  conditions  that 
show  a  necessity  for  the  increase,  or  else  that  the  amount 
allowed  by  the  decree  was  inadequate  in  the  first  instance. 
In  the  absence  of  such  showing,  the  amount  awarded  by  the 
decree  must  be  presumed  continuously  adequate  for  her 
support  until  the  judgment  appealed  from  has  become  final, 
or,  if  the  judgment  be  reversed,  until  a  final  judgment  shall 
have  been  rendered  in  the  divorce  suit.  {Smith  v.  Smith, 
147  Cal.  143,  [81  Pac.  411].)  The  record  here  furnishes  no 
evidence  that  such  showing  was  made. 

[4]  Moreover,  it  was  the  duty  of  the  trial  court,  in 
making  the  order  from  which  this  appeal  was  taken,  to  have 
protected  the  husband  against  the  possibility  of  being  com- 
pelled, by  reason  of  the  possible  affirmance  of  the  judgment 
or  the  dismissal  of  the  appeal  therefrom,  to  pay  twice  for 
any  period  of  time.    In  so  far  as  the  order  fails  to  give 
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such  protection,  it  is  erroneous.  {Sheppard  v.  Sheppard, 
161  Cal.  348,  [119  Pac.  492].) 

The  order  appealed  from  is  modified  by  striking  there- 
from the  words  "$60.00  per  month"  and  inserting  in  lieu 
thereof  the  words  ** $35.00  per  month";  also  by  inserting 
at  the  end  of  the  order  the  following:  ** Provided,  however, 
that  all  amounts  paid  hereunder  by  plaintiff  to  defendant 
on  account  of  alimony  at  the  rate  of  $35.00  per  month, 
shall,  in  the  event  of  the  affirmance  of  the  judgment  in  t\ds 
action  providing  for  permanent  maintenance  at  that  rate,  be 
credited  in  favor  of  plaintiff  in  satisfaction  pro  tanto  of 
such  judgment;  and  provided  further,  that  if,  in  the  event 
of  the  affirmance  of  the  portion  of  such  judgment  provid- 
ing for  such  permanent  maintenance,  plaintiff  pays  defend- 
ant thereunder  at  the  rate  of  $35.00  per  month  for  support 
and  maintenance  for  any  period  of  time  covered  by  this 
order,  such  payment  shall  operate  pro  tanto  as  a  satisfac- 
tion of  the  requirements  of  this  order  as  to  support  and 
maintenance  for  such  period  of  time,  and  plaintiff  shall 
not  be  required  to  make  under  this  order  any  further  pay- 
ment on  account  of  support  and  maintenance  for  such  period 
of  time." 

As  so  modified,  the  order  is  affirmed,  appellant  to  pay  his 
own  costs  on  this  appeal 

Sloane,  J.,  and  Thomas,  J.,  concurred. 


[Civ.    No.    8177,    Firtt    Appellate    District,    Division    One. — Januaiy 

2S,  1920.] 

J.  L.  BEADY  et  al.,  Appellants,  v.  R.  A.  FOWLER  et  al., 

Respondents. 

[1]  CoNTSAOTS  —  Nature  ot  —  Ambiguity  and  Uncertainty  —  Parol 
Evidence. — ^Where  written  agreements  relating  to  real  property 
are  ambiguous  and  uncertain  as  to  whether  they  were  intended  to 
constitute  an  option  to  purchase  the  property  or  a  lease  thereof 
with  an  option  to  purchase,  in  order  to  arrive  at  a  correct  in- 
terpretation the  trial  court,  in  an  action  based  thereon,  is  Justified 
in  resorting  to  evidence  of  the  circumstances  under  which  they 
were  executed,  including  the  situation  of  the  subject  matter  thereof 
and  of  the  parties  thereto. 
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[2]  Id.  —  Findings  —  Appeal  on  Judgment-roll  Alonb  —  Presump- 
tions.— The  trial  court,  in  such  action,  having  admitted  evidence 
npon  such  points  and  having  determined  that  the  instruments  did 
not  constitute  a  lease,  and  the  appeal  from  the  judgment  based 
on  such  finding  having  been  taken  on  the  judgment-roll  alone,  the 
appellate  court  must  assume  that  the  evidence  thus  admitted  tnllj 
supported  the  findings  of  the  trial  court. 

[3]  Id. — Agsebment  to  Pat  Taxss — ^Termination  or  Option — ^Ez* 
TINT  OF  Llabiutt. — ^Whcre  such  agreements  provided  that  the 
holder  of  such  option  should  pay  all  taxes  assessed  upon  the  prop- 
erty during  the  term  of  the  option,  he  became  liable  only  for  the 
taxes  which  became  due  prior  to  the  termination  of  the  option, 
notwithstanding  the  owner  of  the  property  did  not  resume  con- 
trol and  dominion  over  the  property  until  a  later  date. 

[4]  Id. — Action  on  Ck)NTRACTs — Ambiguity  and  Uncertainty — Issues 
— Parol  Evidence — ^Findings. — The  agreements  set  out  in  the  com- 
plaint having  been  ambiguous  and  uncertain,  and  there  having  been 
an  issue  as  to  the  correct  interpretation  thereof,  the  trial  court 
having  properly  admitted  evidence  of  the  circumstances  under  which 
they  were  executed,  its  findings  touching  those  circumstances  can- 
not be  said  to  be  outside  the  issues  made  by  the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  McConnick,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Brady  and  Dewitt  J.  Brady  for  Appellants. 

Goudge,  Robinson  &  Hughes  and  J.  Wiseman  Macdonald 
for  Respondents. 

RICHARDS,  J. — Appeal  by  plaintiffs  from  a  judgment 
in  their  favor  for  the  sum  of  $1,306.94.  The  appeal  is  taken 
upon  the  judgment-roll  alone,  and  from  the  facts  found 
by  the  court  it  appears  that  the  plaintiffs,  husband  and  wife, 
on  October  1,  1912,  entered  into  a  written  agreement  with 
the  defendant  R.  A.  Fowler,  by  which  they  granted  to  Fow- 
ler an  option  to  purchase  certain  real  property  situate  in 
the  city  of  Los  Angeles  for  the  sum  of  one  hundred  and  ten 
thousand  dollars,  the  latter  agreeing  until  the  exercise  by 
him  of  said  option  during  the  term  of  the  agreement  to  pay 
to  the  plaintiffs  on  the  first  day  of  every  month  the  sum 
of  $550,  these  payments  aggregating  annually  the  sum  of 
six  thousand  six  hundred  dollars,  and  being  six  per  cent 
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upon  the  said  purchase  price.  Said  agreement  or  option 
also  provided  that  Fowler  should  pay  all  taxes  assessed  upon 
the  property  during  the  term  of  the  option.  This  writing 
was  variously  referred  to  therein  as  a  ''lease  and  option" 
and  a  ''lease  or  option,**  and  much  of  its  verbiage  was  evi- 
dently taken  from  the  form  of  a  lease  pure  and  simple.  In 
the  month  of  July,  1913,  the  defendant  Goudge,  desiring  to 
succeed  to  the  interest  of  Fowler  under  said  agreement, 
but  not  being  willing  to  do  so  if  it  should  be  claimed  by 
the  plaintiffs  that  it  created  as  between  the  parties  to  it 
the  relation  of  lessors  and  lessee,  the  plaintiff  J.  L.  Brady 
and  defendant  Fowler  on  July  12,  1913,  entered  into  what 
is  termed  in  the  complaint  and  findings  a  "memorandum  of 
auxiliary  agreement,"  the  terms  of  which,  however,  are 
just  as,  if  not  more,  ambiguous  than  those  of  the  instru- 
ment that  it  purported  to  clarify.  Said  plaintiff  received 
from  Fowler  the  sum  of  one  thousand  dollars  for  entering 
into  this  auxiliary  agreement,  and  the  court  finds  that  it 
was  entered  into  for  the  purpose  of  satisfying  Goudge  that 
the  original  agreement  of  October  1,  1912,  was  an  "option 
to  purchase  and  not  a  lease,"  and  that  it  was  mutually  un- 
derstood between  plaintiff  J.  L.  Brady  and  the  defendants 
at  the  time  said  auxiliary  agreement  was  executed  that  the 
original  agreement  and  the  auxiliary  agreement  together  con- 
stituted an  option  to  purchase  and  not  a  lease,  and  that  the 
monthly  installments  of  payments  of  $550  were  intended  to  be 
paid  as  interest  on  an  option  purchase  price  of  one  hundred 
and  ten  thousand  dollars  while  the  option  was  in  force.  In 
this  connection  the  court  also  found  that  these  two  writ- 
ings were  ambiguous  and  uncertain,  but  that  when  construed 
in  the  light  of  the  circumstances  surrounding  their  making 
they  constitute  an  option  to  purchase  said  real  property, 
and  not  a  lease  and  option,  as  contended  by  the  plaintiffs. 
The  court  further  found  that  defendant  Goudge  never  per- 
sonally entered  into  possession  of  the  real  property  forming 
the  subject  of  said  option,  but  that  at  all  times  mentioned 
in  the  amended  and  supplemental  complaints  it  was  occupied 
by  one  Jennie  Boyd  as  a  tenant  from  month  to  month  at  a 
rental  of  less  than  $80  per  month,  and  that  its  rental  value 
did  not  exceed  said  sum.  The  court  also  found  as  facts 
that  between  July  17,  1913.  and  November  30,  1914,  the 
defendant  Goudge  paid  to  the   plaintiff  J.   L.   Brady   the 
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manthly  sum  of  $550  as  interest  on  said  option  purchase 
price ;  that  no  payments  were  made  by  either  of  said  defend- 
ants after  November  30,  1914;  that  between  October  1, 
1912,  and  July  17,  1913,  defendant  Fowler  received  the 
benefit  of  the  rentals  collected  from  the  occupant  of  said 
real  property,  and  that  between  said  last-mentioned  date 
and  September  1,  1915,  the  defendant  Qoudge  received  such 
benefit,  and  that  said  option  terminated  on  November  30, 
1914.  The  court  concluded  as  matter  of  law  that  each  of 
said  defendants  was  liable  to  the  plaintiffs  for  unpaid 
taxes  up  to  the  time  of  the  termination  of  said  option,  the 
amount  of  which  it  found  to  be  the  sum  of  $1,306.94,  and 
for  which  the  plaintiffs  recovered  judgment. 

The  appellants'  first  contention  in  support  of  their  appeal 
is  that  the  court  erred  in  finding  that  the  written  agree- 
ments above  referred  to  constitute  an  option  to  purchase  said 
real  property  and  not  a  lease  thereof  with  option  to  pur- 
chase, and  they  refer  to  certain  provisions  of  the  instru- 
ments as  bearing  out  this  contention.  [1]  It  is  very  plain, 
however,  that,  in  view  of  the  ambiguity  appearing  upon  the 
face  of  the  agreement  of  October  1,  1912,  which  was  in 
nowise  removed  by  that  of  July  12,  1913,  ostensibly  pre- 
pared and  executed  for  that  purpose,  the  trial  court  was 
justified  in  resorting  to  evidence  of  the  circumstances  under 
which  these  instruments  were  made,  '* including  the  situa- 
tion of  the  subject  of  the  instruments  and  of  the  parties 
to  it"  (Code  Civ.  Proc,  sec.  I'^GO).  [2]  Having  admitted 
evidence  upon  these  points,  it  has  found  upon  such  evi- 
dence that  the  instruments  do  not  constitute  a  lease.  As 
we  have  said,  appeal  is  here  upon  the  judgment-roll  alone. 
This  appellate  court,  therefore,  must  assume  that  the  evi- 
dence thus  admitted  fully  supports  the  findings  of  the  court 
{Horton  v.  Dominguez,  68  Cal.  642,  [10  Pac.  186] ;  Peck 
V.  Noee,  154  Cal.  351,  [97  Pac.  865]),  so  that  the  appellants 
are  in  no  position  here  to  argue  that  the  writings  in  ques- 
tion bear  the  dual  character  of  lease  and  option. 

[8]  It  is  next  urged  by  the  appellants  that  the  court 
erred  in  restricting  plaintiffs*  recovery  of  unpaid  taxes  to 
those  due  up  to  December  1,  1914,  contending  that  all  taxes 
payable  to  the  15th  of  April,  191 G,  ought  to  have  been  al- 
lowed, the  latter  being  the  date  when,  according  to  the 
court's  finding,  the  plaintiffs  resumed  control  and  dominion 
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over  the  real  property.  But  the  trial  court  having,  upon 
conBideration  of  the  evidence  received,  construed  the  writ- 
ten agreements  which  created  the  rights  and  obligations 
of  the  parties  hereto  to  be  an  option  merely  concluded — 
and  we  think  correctly — ^that  only  those  taxes  which  be- 
came due  during  the  life  of  the  option  were  payable  by  de- 
fendants. They  having  had  the  full  benefit  of  said  option 
up  to  the  first  day  of  December,  1914,  they  could  not  avoid 
payment  of  such  taxes  as  were  then  due;  their  interest  in 
the  option  then  terminating,  there  was  no  further  obligation 
resting  upon  them  to  discharge  taxes  thereafter  accruing 
against  the  property.  (Jordan  v.  Swan,  43  CaL  564;  Smith 
V.  Bangham,  156  Cal.  359,  [104  Pac.  689].) 

[4]  It  is  finally  contended  by  the  appellants  that  there 
were  no  issues  in  the  case  supporting  certain  of  the  find- 
ings of  the  court.  The  findings  thus  attacked  are  those 
which  the  court  made  as  to  the  circumstances  surrounding 
the  transaction.  But  since  there  was  an  issue  as  to  the 
correct  interpretation  to  be  given  to  the  writings  set  out 
in  the  complaint,  and  upon  which  the  plaintiffs  based  their 
alleged  right  of  recovery,  and  the  court  properly  admitted 
evidence  of  facts  relevant  to  this  issue,  its  findings  touch- 
ing those  circumstances  cannot  be  said  to  be  outside  of  the 
issues  made  by  the  pleadings. 

For  the  reasons  given,  the  judgment  is  afiirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tern.,  concurred. 


[Civ.    No.    8181.    First    Appellate    Distriet,    Diyision    One. — Januaiy 

28,  1920.] 

J.  L.  BRADY  et  al.,  Respondents,  v.  R.  A.  FOWLER  et  al., 

Appellants. 

[1]  CJoNTRACTS — Option  to  Purchase  Bbal  Propeett — AosxEifENT  to 
Pat  Taxes — Extent  op  Liabiutt. — Where  the  holder  of  an  option 
to  purchase  certain  real  property  agrees  to  pay  the  taxes  assessed 
upon  the  property  during  the  term  of  the  option,  he  is  liable  for 
all  taxes  that  become  payable  during  the  life  of  the  option, 
although  sucli  taxes  are  not  required  by  law  to  be  paid  until  the 
day  on  which  the  option  lapses. 
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[2]  Id. — Assignment  or  Option — ^Express  Assumption  or  Obliqa- 
TioNs  BY  Assignee  Unnecessary. — ^Where  by  ita  termB  the  obliga- 
tions of  such  option  are  expressly  made  binding  upon  the  suc- 
eessors  and  assigns  of  the  parties  thereto,  no  express  assumption 
of  such  obligations  by  the  assignee  of  the  holder  of  the  option 
are  necessary  to  render  such  assignee  liable  thereon,  especially 
where  he  has  enjoyed  the  rights  arising  from  the  holding  of  such 
option. 

[8]  Id. — Oontinuing  Liabiutt  or  Assignor. — The  obligations  of  an 
assignor  of  a  contract  continue  to  rest  upon  him,  and  he  will  be 
required  to  respond  to  the  other  party  to  the  contract  in  the  event 
of  the  default  on  the  part  of  the  assignee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.    Paul   J.    McCormick,    Judge.     Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

J.  Wiseman  Macdonald  and  Goudge,  Robinson  &  Hughes 
for  Appellants. 

B.  L.  Brady  and  Dewitt  J.  Brady  for  Respondents. 

RICHARDS,  J. — The  plaintiflfs  brought  suit  against  the 
defendants  to  recover  from  them  an  amount  alleged  to  be 
due  under  the  terms  of  a  written  instrument  claimed  by 
plaintiffs  to  be  a  lease  with  option  to  purchase,  and  relat- 
ing to  certain  real  property  in  the  city  of  Los  Angeles. 
The  defendants  denied  any  liability,  claiming  in  their  an- 
swers that  the  writing  in  question  was  not  a  lease  with  op- 
tion to  purchase,  but  an  option  merely,  which,  by  its  lapse, 
had  terminated  any  further  liability  on  their  part.  The 
immediate  parties  to  said  instrument  were  the  plaintiffs  and 
defendant  R  A.  Fowler,  and  the  latter,  after  complying  for 
some  time  with  the  terms  of  the  instrument,  assigned  it  to 
his  codefendant,  Herbert  J.  Goudge.  In  its  findings  of 
fact  the  court  established  the  character  of  this  instrument 
in  accordance  with  the  contention  of  the  defendants,  and 
found  that  it  terminated  on  December  1,  1914,  through  the 
nonpayment  of  a  certain  sum  due  to  the  plaintiffs  on  that 
date,  and  being  one  of  a  series  of  monthly  payments  re- 

2.    Right  to  sell  or  assign  option  to  purchase  land,  notes,  Aim.  Cas. 
1914B,  1228;  43  I..  B.  A.  (N.  8.)  115. 
45  Cat.  App. — 38 
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quired  to  keep  the  option  in  force.  The  court  further 
found  that  the  writing  also  imposed  upon  the  holder  of  the 
option  thereunder  an  obligation  to  pay  city,  county,  and 
state  taxes  upon  the  property  concerned,  and  that  up  to 
and  including  the  time  when  the  option  terminated  by  the 
nonpayment  of  the  monthly  installment  called  for  there  was 
due  as  such  taxes  the  sum  of  $1,306.94,  and  rendered  judg- 
ment in  favor  of  the  plaintiffs  and  against  each  of  the  de- 
fendants for  this  amount. 

Each  of  the  defendants  has  appealed  from  the  judgment. 
The  record  before  this  court  consists  of  the  judgment-roll 
alone,  and  the  court's  findings  are  set  out  more  at  length 
in  the  opinion  of  this  court  filed  this  day  in  the  plaintiff's 
appeal  from  the  same  judgment  and  being  numbered  Civil 
No.  3177.  For  the  purpose  of  the  appeals  now  being  con- 
sidered, however,  the  brief  reference  to  the  findings  already 
made  is  sufficient. 

[1]  The  first  contention  in  support  of  the  appeal,  and  J 
which  is  made  by  each  of  the  appellants,  is  that,  inasmuch] 
as  the  court  found  that  said  option  lapsed  on  December 
1,  1914,  there  was  no  obligation  upon  them  to  pay  taxes 
due  upon  that  date,  citing  authorities  to  the  effect  that  the 
person  to  whom  an  option  is  given  is  under  no  obligation 
to  avail  himself  of  it,  and  if  he  permits  it  to  lapse  by 
the  nonfulfillment  of  its  conditions,  it  is  at  an  end  and 
fully  discharged,  and  they  argue  that  it  is  illogical  to  hold 
that  the  option  was  terminated  by  the  failure  of  its  holder  to 
pay  the  monthly  sum  due  on  December  1,  1914,  and  at  the 
same  time  to  hold  him  responsible  for  the  payment  of  taxes 
due  on  that  date.  This  argument  derives  whatever  force  it 
has  from  the  appellants'  assumption  that  the  finding  of 
the  court  is  that  the  taxes  in  question  became  due  upon  said 
date,  but  the  language  of  the  court  in  its  finding  relating 
to  these  taxes  indicates  clearly  that  they  were  payable 
before  the  day  when  the  option  terminated.  Moreover,  the 
court  found  in  effect  that  defendant  Goudge  was  in  pos- 
session of  the  property  by  virtue  of  said  option  and  received 
the  benefit  of  the  rents  arising  therefrom  up  to  a  date 
ulterior  to  the  termination  of  the  option.  There  was  no  ob- 
ligation upon  the  part  of  the  defendant  Goudge  to  pay  these 
taxes  immediately  th'^y  became  due.  Tie  could,  if  he  chose, 
wait  until  the  last  day  allowed  for  their  timely  payment. 
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but  said  defendant  having,  since  he  took  an  assignment  of 
the  option,  made  all  monthly  payments  necessary  to  keep 
it  in  force  until  December  1,  1914,  and  consequently  hav- 
ing enjoyed  its  benefits  until  that  time,  his  continuing 
interest  therein  having  been  recognized  by  the  plaintiffs  up 
to  said  first  day  of  December,  he  cannot  be  allowed  to  treat 
his  obligation  to  pay  taxes  as  if  it  only  arose  upon  said 
date,  and  be  heard  to  say  that  his  neglect  to  pay  them  should 
be  given  the  same  legal  effect  as  his  failure  to  make  fur- 
ther monthly  payments.  The  court  having  found  that  the 
taxes  for  which  it  rendered  judgment  against  him  were 
payable  during  the  life  of  the  option,  the  payment  of  these 
taxes  was  part  of  the  consideration  for  that  portion  of  the 
term  of  the  option  which  defendant  Goudge  had  already 
enjoyed  when  he  allowed  it  to  lapse. 

[2]  This  defendant  further  urges  in  support  of  his  ap- 
peal that  there  was  no  express  assumption  by  him  of  any 
obligation  to  pay  taxes,  or,  indeed,  to  pay  the  plaintiffs  any 
sum  whatever. 

The  written  instrument  which  the  court  declared  to 
constitute  an  option  is  set  out  in  full  in  the  phiintiffs*  com- 
plaint, and  by  its  terms  the  obligations  thereof  are  expressly 
made  binding  upon  the  successors  and  assigns  of  the  parties 
thereto.  No  express  assumption  of  those  obligations  by  an 
assignee  thereof  was,  therefore,  necessary.  Moreover,  as 
we  have  said,  this  appellant  having  enjoyed  the  rights  aris- 
ing from  his  making  of  the  monthly  payments  therein 
provided,  he  cannot  escape  the  burdens  coincidently  imposed 
during  such  period  of  enjoyment. 

[3]  The  defendant  Fowler  in  his  appeal  makes  the  addi- 
tional point  that  as  the  taxes  in  question  became  due  after 
his  assignment  of  the  option  to  Qoudge,  and  during  the 
time  that  Goudge  received  the  benefit  of  the  rents  derived 
from  the  property,  he  ought  not  to  be  held  liable  for  them. 
But  there  is  no  finding  that  the  plaintiffs  released  this 
defendant  from  his  obligations  arising  from  the  option,  and 
it  is  elementary  that  his  mere  assignment  of  it  did  not  have 
such  effect.  So  far  as  the  plaintiffs  are  concerned,  both 
Fowler  and  his  assignee  were  bound  by  the  conditions  of 
the  option.  **The  obligations  of  an  assignor  of  a  contract 
continue  to  rest  upon  him,  and  he  will  be  required  to  re- 
spond to  the  other  party  to  the  contract  in  the  event  of  a 
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t'usAL    or    Preuuinaby    Injunction  —  Discrktion    not 

'  —In  thJB  aetion  tavolving;  the  right  of  posaession  of  cer- 

\s   from   which   the   defendants   were   extracting   minerals, 

"ndanta,  b;  their  affidavits,  having  disputed  the  plaintiff's 

)>  and  right  of  posiession  of  the  property  and  set  forth 

1  right  of  poaaession,  and  reinforced  saeh  declaration  b; 

""IT  statements,  which  wen>  not  denied,  that,  with  the  actual 

c.  of  plaintiff  for  several  months  prior  to  the  bearing  of 

ation  for  the  preliminary  injunction,  they  had   expended 

'—IS   of  money  Id  equipping  the   property   with   machinery 

r  works  so  that  the  mineral  ore   therein   deposited   could 

[y  and  profitably  extracted  therefrom,  and  that  they  were 

id  able  to  respond  in  damages   should  judgment  be   had 

ihem,  the  trial  court  did  not  commit  an  abuM  of  discre- 

'■■fusing  to  grant  a  preliminary  injunctioD  and  in  dissolv- 

lemporaiy  restraining  order. 

.  from  an  order  of  the  Superior  Court  of  San 
■'0  County  diBsolving  s  restrainii^  order  and 
motiftti  for  an  injunction  pendente  lite.    T,  A. 

'  'Te.     Affirmed. 

are  stated  in  the  opinion  of  the  court 

^  ':etta  for  Appellant 

'zel  for  Respondents. 

-The  appeal  la  by  the  plaintiff  from  an  order 
estralDuig  order  and  denying  a  motion  for  an 
ndente  lite. 

aint  ifl  verified  and  is  in  two  counts.  In  the 
it  is  stated  that  one  Charles  Mai^aroli  is  the 
'ain  land  in  the  county  of  San  Luis  Obispo; 
snst  14,  1917,  said  Margaroli  "let  the  said  prem- 
*  for  ten  years  from  said  day;  that  the  defend- 
thereof  from  the  plaintiff,  to  Ihe 
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default  on  the  part  of  the  assignee.**     (5   Corpus  Juris, 
977 ;  Anderson  v.  de  Urioste,  96  Cal.  404,   [31  Pac.  266] ; 
Civ.  Code,  sec.  1457.) 
For  the  reasons  given,  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Enight,  J.,  pro  iem.,  concurred. 


[Civ.  No.  2070.    Third  Appellate  District.— January  28,  1920.] 

SAMUEL  L.  SCHWARTZ,  Appellant,  v.  P.  A.  H.  ARATA 

et  a!.,  Respondents. 

[1]  Injunction — Action  Involvino  Possession  or  Propebtt — Souses 
or  Title — Apflioation  fob  ob  to  Dissolvx  Bestbaininq  Order — 
Pleading. — On  an  application  for  a  restraining  order  or  an  appli* 
cation  to  dissolve  such  an  order,  where  previously  made,  affecting 
the  right  of  the  party  in  possession  to  use  a  given  property  pend- 
ing the  determination  of  the  question  of  ownership  or  the  right  to 
the  possession  of  the  same  as  between  litigants  in  an  action 
brought  for  that  purpose,  it  is  not  indispensably  essential  that  the 
source  of  a  party's  title  to  the  property  should  be  shown.  It  is 
sufficient,  if  the  court  before  which  it  is  made  accepts  it,  if  it 
be  made  to  appear  therefrcm  that  the  party  making  the  appli- 
cation denies  the  adversary  party's  ownership  of  or  right  to  the 
possession  of  the  property  as  to  which  the  application  for  a  pre- 
liminary injunction  or  the  dissolution  of  a  restraining  order  is 
made,  and  it  further  is  likewise  made  satisfactorily  to  appear  that 
the  applicant  for  or  against  the  temporary  relief  sought  has  some 
claim  of  right  to  the  property  involved  or  the  possession  thereof. 

[2]  Id. — ^Disgbetion  or  Trial  Court. — Whether  in  a  particular  ease  a 
restraining  order  or  an  injuncliun  pendente  lite  should  be  granted 
or  refused  is  a  matter  resting  inrgely  in  the  discretion  of  the  trial 
court  before  which  the  application  is  made  and  heard. 

[3]  Id. — Kxtraordinaby  Power  of  Tbial  CoxmT — ^When  Pbopeblt 
Exercised. — The  power  to  grant  temporary  or  provisional  relief 
to  litigants  by  way  of  a  preliminary  injunction  is  an  extraordinary 
power  and  is  to  be  exerciaed  always  with  great  caution,  and  in 
those  cases  only  where  it  fairly  appears  upon  all  the  papors  pre- 
sented that  the  plaintiff  will  suffer  irreparable  injury  if  it  be 
not  issued,  or  that  it  is  necessary  to  preserve  the  estates  of  the 
parties,  or  some  sufficient  cause  showing  that  need  of  hasty  action 
exists. 
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[4]  Id. — ^Resistance  to  Motion  —  YEuriED  Answer  or  Affidavits 
SuFTiciENT  Support. — Resistance  to  a  motion  for  a  preliminaTy 
injunction  pending  the  determination  of  the  litigation  may  be 
supported  either  bj  a  verified  answer  or  by  affidavits. 

[5]  Id.  —  Refusal  of  Preuminary  Injunction  —  Discretion  not 
Abused. — In  this  action  involving  the  right  of  possession  of  cer- 
tain lands  from  which  the  defendants  were  extracting  minerals, 
the  defendants,  by  their  affidavits,  having  disputed  the  plaintiff's 
ownership  and  right  of  possession  of  the  property  and  set  forth 
their  own  right  of  possession,  and  reinforced  such  declaration  by 
the  further  statements,  which  were  not  denied,  that,  with  the  actual 
knowledge  of  plaintiff  for  several  months  prior  to  the  hearing  of 
the  application  for  the  preliminary  injunction,  they  had  expended 
large  sums  of  money  in  equipping  the  property  with  machinery 
and  other  works  so  that  the  mineral  ore  therein  deposited  could 
be  properly  and  profitably  extracted  therefrom,  and  that  they  were 
solvent  and  able  to  respond  in  damages  should  judgment  be  had 
against  them,  the  trial  court  did  not  commit  an  abuse  of  discre- 
tion in  refusing  to  grant  a  preliminary  injunction  and  in  dissolv- 
ing the  temporary  restraining  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Luis  Obispo  County  dissolving  a  restraining  order  and 
denying  a  motion  for  an  injunction  pendente  lite.  T.  A. 
Norton,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Bicketts  for  Appellant. 

C.  P.  Kaetzd  for  Respondents. 

HAET,  J. — The  appeal  is  by  the  plaintiff  from  an  order 
dissolving  a  restraining  order  and  denying  a  motion  for  an 
injunction  pendente  lite. 

This  complaint  is  verified  and  is  in  two  counts.  In  the 
first  thereof  it  is  stated  that  one  Charles  Margaroli  is  the 
owner  of  certain  land  in  the  county  of  San  Luis  Obispo; 
that,  on  August  14,  1917,  said  Margaroli  "let  the  said  prem- 
ises to  plaintiff  for  ten  years  from  said  day ;  that  the  defend- 
ants withhold  possession  thereof  from  the  plaintiff,  to  the 

5.    Distinction  between  temporary  restraining  order  and  temporary 
injunction,  note,  Ann.  Cas.  191 7B,  123. 
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great  damage  of  the  plaintiff  in  the  sum  of  five  thousand 
doUars/' 

In  the  second  count,  the  allegations  of  the  ownership  and 
letting  of  said  premises  are  repeated,  and  it  is  then  alleged 
that  the  sole  value  of  the  land  is  for  the  mineral  deposits 
therein  contained;  that  the  defendants  withhold  the  pos- 
session thereof  from  plaintiff;  that  they  had  invaded  and 
were  invading  the  mining  excavations  made  therein  by  the 
plaintiff's  predecessors  in  interest;  that  they  threatened  to 
continue  to  invade  said  excavations,  to  extend  the  same  and 
make  other  excavations  in  said  land  for  the  purpose  of  min- 
ing the  said  premises ;  and  that  they  had  converted  and  were 
converting  and  threatening  to  continue  to  convert  the  min- 
eral deposits  therein  to  their  own  use  against  the  will  and 
consent  of  plaintiff  and  to  his  irreparable  injury. 

Upon  the  filing  of  the  complaint  an  order  was  granted 
restraining  the  defendants  from  mining  upon  the  premises 
described  in  the  complaint  and  an  order  to  show  cause  why 
an  injunction  pendente  lite  should  not  issue  was  made. 

In  opposition  to  the  motion  there  was  filed  an  aflSdavit 
of  defendant,  Arata.  It  was  therein  denied  that  Charles 
Margaroli  was  the  owner  in  fee  simple  of  the  premises  in 
question,  and  it  was  stated  that  defendants  are  the  owners 
of  all  minerals  in  said  lands  and  are  entitled  to  the  posses- 
sion of  said  lands  for  the  purpose  of  extracting  ore  there- 
from and  have  been  so  entitled  to  possession  for  more  than 
fifteen  months  last  past,  at  which  time  they  commenced 
mining  operations  which  have  been  continuously  prosecuted; 
that  they  have  expended  in  the  improvement  and  develop- 
ment of  said  mine  large  sums  of  money,  and  that  the  same 
has  been  made  a  valuable  producing  mining  properly  by 
their  said  work  and  expenditures;  that  for  several  months 
last  past  plaintiff  and  said  Margaroli  had  actual  knowledge 
of  said  mining  operations  and  made  no  objections  thereto; 
that  the  continuance  of  said  mining  operations  would  not 
impair  the  value  of  said  mining  ground  but  would  enhance 
the  value  of  the  same  and  would  not  destroy  the  value  and 
substance  of  said  mining  ground;  that  unless  defendants 
are  permitted  to  continue  their  work  and  care  for  said  mine 
it  will,  by  the  caving  of  tunnels  and  the  falling  of  earth, 
become  impossible  to  work  and  '* defendants*  work  and  im- 
provements thereon  will  be  ruined  and  lost,  said  mine  will 
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become  unworkable,  and  they  will  suffer  damage  to  the  ex- 
tent of  twenty-five  thousand  dollars  or  fifty  thousand 
dollars. 

''That  the  market  price  of  the  ore  [chromate  of  iron] 
produced  from  said  mine  is  at  present  high,  but  that  the 
present  price  thereof  is  due  to  war  conditions  and  may  at 
any  time  drop,  and  that  said  mine  cannot  be  operated  at 
a  profit  should  said  price  fall  to  the  point  it  was  before 
the  commencement  of  the  present  European  war.  That 
it  is  greatly  to  the  advantage  of  the  owners  of  said  mine 
that  as  much  as  possible  of  said  ores  be  extracted  and  sold 
while  the  price  is  high;  that  great  loss  will  be  sustained 
by  defendants  and  their  entire  investment  doubtless  be  lost 
if  they  are  prevented  from  operating  said  mine  during  the 
present  period  of  high  prices.  That  defendants  are  sol- 
vent and  able  to  respond  in  damages  should  judgment  be 
had  against  them." 

A  hearing  was  had,  at  which  the  restraining  order  was 
dissolved  and  the  application  for  a  temporary  injunction 
denied. 

[1]  The  defendants  do  not  assert  that  they  claim  owner- 
ship of  the  lands  in  dispute,  nor  is  it  made  to  appear  from 
the  aflSdavit  filed  by  them  in  support  of  their  applica- 
tion to  dissolve  the  restraining  order  and  of  their  opposition 
to  the  motion  for  an  injunction  pendente  lite  in  what  way 
or  from  what  source  they  obtained  the  right  to  the  pos- 
session of  the  property  in  controversy  for  the  purpose  of 
extracting  therefrom  the  minerals  deposited  in  said  lands 
or  how  they  acquired  ownership  of  the  said  minerals. 
But  we  deem  this  immaterial,  as  we  can  conceive  of  no  rea- 
son why  the  source  of  a  party's  title  to  property  should 
be  shown  on  an  application  for  a  restraining  order  or  an 
application  to  dissolve  such  an  order,  where  previously 
made,  affecting  the  right  of  the  party  in  possession  to  use 
such  property  pending  the  determination  of  the  question 
of  ownership  or  the  right  to  the  possession  of  the  same 
as  between  litigants  in  an  action  brought  for  that  purpose. 
As  to  this  feature  of  a  showing  for  or  against  the  issuance 
of  a  restraining  order  or  the  granting  of  an  injunction 
pendente  lite,  it  is  sufficient,  if  the  court  before  which  the 
application  is  made  accepts  it,  if  it  be  made  to  appear 
therefrom  that  the  party  making  the  application  denies  the 
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adversary  party's  ownership  or  of  right  to  the  possession 
of  the  property  as  to  which  the  application  for  a  prelimi- 
nary injunction  or  the  dissolution  of  a  restraining  order  is 
made  and  it  further  is  likewise  made  satisfactorily  to  appear 
that  the  applicant  for  or  against  the  temporary  relief  sought 
has  some  claim  of  right  to  the  property  involved  or  the 
possession  thereof.  Hence,  we  repeat,  it  is  not  indispen- 
sably essential  that  in  an  application  for  such  preliminary 
relief  the  party  making  it  should  disclose  the  source  of  his 
title  to  the  fee  in  the  property,  if  he  has  such  title,  or  how 
his  right  to  the  possession  thereof  arose.  The  a£Sdavit 
of  the  defendants  in  the  present  case,  upon  which  the  court 
below  manifestly  predicated  its  order  dissolving  the  re- 
straining order  previously  made  and  refused  to  grant  a  pre- 
liminary injunction,  unequivocally  states  that  the  defend- 
ants have  for  a  long  period  of  time  prior  to  the  institution 
of  this  action  had  rightful  possession,  and  stiU  have  such 
possession,  of  the  lands  in  controversy  and  the  right  to  ex- 
tract mineral  ores  therefrom.  It  is  further  shown  by  said 
affidavit  other  facts,  of  which  a  fair  synopsis  is  given  above, 
and  which,  therefore,  need  not  be  specifically  repeated  here, 
which  not  only  tend  to  show  that  irreparable  injury  to  the 
physical  properties  of  the  mine,  but  to  the  defendants  in  a 
financial  way,  would  inevitably  ensue  from  an  order  stopping 
the  operation  of  the  mine  by  the  defendants.  It  is  likewise 
further  shown,  it  will  be  noted,  that  the  plaintiff,  for  sev- 
eral months  prior  to  the  filing  of  the  affidavit  by  defendants, 
had  actual  knowledge  of  the  working  of  the  mine  by  the 
defendants  and  the  large  expenditures  of  money  made  by 
the  latter  in  making  improvements  and  furnishing  mechani- 
cal and  other  equipments  essential  to  the  proper  and  profit- 
able operation  of  the  mine. 

To  hold  that  the  court  below  erred  in  its  action  dissolving 
the  restraining  order  in  this  case  and  refusing  to  order  a 
preliminary  injunction,  it  would  be  necessary  for  us  to 
declare  that  the  court  abused  its  discretion  in  that  regard. 
Upon  the  showing  made  by  the  defendants,  we  cannot  say 
that  the  order  dissolving  the  restraining  order  and  refusing 
further  to  tie  the  hands  of  the  defendants  involved  an 
abuse  of  the  discretion  committed  to  trial  courts  in  such 
a  proceeding. 
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[2]  It  is  as  firmly  settled  as  is  any  rule  of  law  that 
whether  in  a  particular  case  a  restraining  order  or  an  in- 
junction pendente  lite  should  be  granted  or  refused  is  a  mat- 
ter resting  largely  in  the  discretion  of  the  trial  court  before 
which  the  application  is  made  and  heard.  (See  Raub  v. 
Los  Angeles  T.  By.  Co.,  103  Cal.  473,  [37  Pac.  374]; 
Rogers  v.  Tennant,  45  Cal.  184;  Patterson  v.  Board  of 
Supervisors,  50  Cal.  344;  Parrott  v.  Floyd,  54  Cal.  534; 
White  V.  Nunan,  60  Cal.  406;  Porters  Bar  Dredging 
Co.  V.  Beaudry,  15  Cal.  App.  751,  754,  [115  Pac 
951].)  [3]  The  rule  as  thus  stated  results  from  the  ex- 
traordinary nature  of  the  power  to  grant  temporary  or  pro- 
visional relief  to  litigants  by  way  of  a  preliminary  injunc- 
tion and  the  consequences  following  from  the  exercise  of 
such  power.  It  is  an  extraordinary  power,  and  is  to  be 
exercised  always  with  great  caution  and  in  those  cases  only 
where  it  fairly  appears  "upon  all  the  papers  presented, 
before  such  injunction  is  granted,  that  the  plaintiff  will 
suffer  irreparable  injury  if  it  be  not  issued,  or  that  it  is 
necessary  to  preserve  the  estates  of  the  parties,  or  some 
sufScient  cause  showing  that  need  of  hasty  action  exists." 
(Joyce  on  Injunctions,  sec.  109.)  The  power,  therefore, 
should  rarely,  if  ever,  be  exercised  in  a  doubtful  case, 
**The  right  must  be  clear,  the  injury  impending  and  threat- 
ened, so  as  to  be  averted  only  by  the  protective  preventive 
process  of  injunction."  (St,  Lovis  S,  F.  M.  Co.  v.  Sani- 
tary 8.  F.  Co.,  161  Fed.  725,  [88  C.  C.  A.  585] ;  Willis  v. 
Lauridson,  161  Cal.  106,  117,   [118  Pac.  530].) 

The  court  below  was  within  its  rights  in  concluding 
that  it  was  at  least  very  doubtful  whether  the  power  should  be 
exercised  in  behalf  of  the  plaintiff  here.  The  court  could  also 
well  conclude  from  the  showing  that  there  was  no  need 
for  hasty  action,  and  that,  since  it  was  made  to  appear  that 
the  defendants  are  solvent  and  able  to  respond  in  damages 
for  any  injury  which  the  plaintiff  might  suffer,  the  element 
of  ** irreparable  injury"  was  wanting  as  the  basis  for  the 
provisional  injunctive  relief  prayed  for. 

The  very  early  case  of  Real  Del  Monte  M.  Co.  v.  Pond 
M,  Co.,  23  Cal.  83,  closely  resembles  this  in  its  facts. 
Therein  the  main  ultimate  question  involved  was  as  to  the 
ownership  of  a  certain  quartz  ledtre  which  the  defendants 
were  working.    A  temporary  injunction  had  been  granted 
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on  the  complaint,  and  upon  the  filing  of  their  answer,  deny- 
ing the  averments  and,  therefore,  all  the  equities  of  the 
complaint,  the  defendants  moved  for  an  order  dissolving 
the  preliminary  injunction,  which  motion  the  trial  court 
disallowed.  On  an  appeal  from  the  order  denying  the 
motion,  the  supreme  court,  by  its  opinion,  by  Crocker,  J"., 
reversed  the  order,  saying:  ''It  appears  that  the  defend- 
ants have  been  in  possession  of  the  quartz  ledge  in  ques- 
tion for  several  months,  have  expended  large  sums  of  money 
in  developing  and  working  the  same,  and  were,  at  the  time 
of  the  granting  of  the  injunction,  and  had,  for  some  time 
previously,  been  working  the  mine  as  their  own.  In  such 
case  it  requires  a  very  clear  and  strong  showing  to  induce 
a  court  of  equity  to  grant  or  sustain  an  injunction  to  stop 
the  work.  There  must  be  an  urgent  necessity,  and,  as  a 
general  rule,  the  title  and  right  of  the  plaintiffs  should  be 
shown  to  be  clear,  well-established,  and  not  in  dispute.  The 
application  should  also  be  made  promptly,  and  not  delayed 
until  large  expenditures  have  been  made  by  the  defendants. 
{Clavering  v.  Clavering,  2  P.  Wms.  388;  Anonymotis,  Amb. 
209,  18  Ves.  515;  Norway  v.  Bowe,  19  Ves.  144;  Field  v. 
Beaumoni,  1  Swanst.  203 ;  Hilton  v.  ChranvUle,  1  Craig  &  P. 
283.)'' 

The  similarity  between  the  above  and  the  present  cases 
is  manifest.  Here,  as  there,  the  restraining  order  was  based 
entirely  on  the  complaint.  Here,  as  there,  the  ownership 
of  the  plaintiff  of  the  property  and  his  claimed  right  to 
possession  are  disputed,  and,  therefore,  cannot  be  said  to  be 
clear  and  well  established.  Here,  as  there,  the  plaintiff, 
although  for  several  months  in  possession  of  actual  knowl- 
edge of  the  operation  of  the  mine  by  the  defendants,  did  not 
proceed  against  the  latter  until  they  had  expended  large 
sums  in  the  improvement  of  the  property  for  the  purpose 
of  facilitating  the  proper  operation  of  the  mine.  In  other 
words,  the  plaintiff  delayed  asking  for  the  provisional  relief 
involved  in  the  temporary  restraining  order  and  in  an  in- 
junction pendente  lite  until  large  sums  had  been,  with  his 
knowledge,  expended  by  the  defendants  in  the  equipment  of 
the  mine  for  its  proper  operation  as  such. 

[4]  But  it  is  intimated  by  counsel  for  the  appellant 
that  resistance  to  a  motion  for  a  preliminary  injunction 
pending  the  determination   of  the  litigation   must  be  sup- 
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ported  by  a  verified  answer,  and  cannot  be  supported  by 
affidavits  only.  We  see  no  merit  in  the  point  and  nothing 
in  the  cases  cited  by  the  appellant  which  supports  it. 

Section  527  of  flie  Code  of  Civil  Procedure  provides 
that  an  injunction  may  be  granted  at  any  time  before 
judgment  upon  a  verified  complaint,  or  upon  affidavits,  if 
the  complaint  in  the  one  case,  or  the  affidavits  in  the  other, 
show  satisfactorily  that  sufficient  grounds  exist  therefor. 
Thus  it  will  be  observed  that  an  application  by  a  plaintiflf 
for  a  preliminary  injunction  may  be  made  either  upon  his 
verified  complaint  or  upon  affidavits,  and  upon  principle, 
since  the  matter  is  one  merely  of  evidence,  we  can  see  no 
reason  for  holding  that  the  section  does  not  contemplate  that 
the  defendant  is  entitled  to  resist  the  application  by  either 
means — ^that  is,  either  by  a  verified  answer  or  by  affidavits. 
But  the  same  section  goes  further  and  expressly  declares 
that  **the  defendant  may,  in  response  to  such  order  to  show 
cause  (the  order  requiring  cause  to  be  shown  why  the  pre- 
liminary injunction  should  not  be  granted),  present  affi- 
daviis  relating  to  the  granting  of  the  preliminary  injunc- 
tion." This  identical  point  was  touched  upon  in  Oagliardo 
V.  Crippen,  22  Cal.  362,  which  was  an  appeal  from  an  order 
granting  a  preliminary  injunction.  The  injunction  there 
was  granted  on  the  verified  complaint,  to  which  reply  was 
made  by  defendants  in  the  form  of  an  affidavit.  The  court, 
in  reversing  the  order,  said:  "So  far  as  the  merits  are  con- 
cerned, we  think  the  injunction  was  improvidently  granted. 
The  allegations  of  the  complaint  are  ftdly  and  specifically 
controverted  by  the  affidavits.  It  is  claimed  that  the  com- 
plaint itself  is  insufficient,  but  as  the  equities,  whatever 
they  may  be,  are  denied,  it  is  unnecessary  to  pass  upon 
the  objections  to  the  complaint."  The  subsequent  cases 
generally,  so  far  as  we  are  advised,  have  regarded  it  compe- 
tent to  support  resistance  to  a  motion  for  an  injunction 
pendente  lite  by  affidavits  only.  Indeed,  we  are  of  the 
opinion  that,  so  far  as  proof  of  facts  relating  to  the  ques- 
tion is  concerned,  affidavits  would  be  more  satisfactory  than 
the  averments  and  denials  of  the  pleadings,  inasmuch  as  the 
facts  stated  in  a  complaint  are  the  ultimate  and  not  the 
probative  facts  and  the  answer  merely  is  a  denial  of  those 
facts,  whereas  the  facts  stated  in  an  affidavit  are  required 
to  be  probative.    It  has  always  been  the  rule  that  where  a 
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preliminary  injunction  is  granted  on  a  complaint  unsup- 
ported by  afSdavits  or  an  affidavit  and  an  answer  is  filed 
denying  all  the  equities  of  the  complaint,  a  motion  based 
upon  tile  pleadings  in  such  case  to  dissolve  the  injunction 
will  be  granted  {Real  Del  Monte  M.  Co.  v.  Pond  M.  Co., 
supra;  Willis  v.  Lauridson,  supra) ;  and  this  must  follow 
from  the  fact  that  the  court  granting  such  injunction  is  then 
without  sufficient  proof  before  it  to  justify  the  exercise  of 
so  extraordinary  a  power. 

[6]  The  appellant,  in  his  somewhat  elaborate  brief, 
cites  a  large  number  of  cases  and  other  authorities  as  sup- 
porting his  position  that  the  court  erred  or  abused  its  dis- 
cretion in  refusing  to  grant  a  preliminary  injunction  and 
in  dissolving  the  temporary  restraining  order.  But  the 
facts  in  the  cases  referred  to  will  be  found,  upon  examina- 
tion, radically  at  variance  with  those  of  the  case  at  bar. 
We  may  refer  specifically  to  two  of  the  cases  only  so  cited 
— ^the  principal  ones  relied  upon  by  appellant — as  illustra- 
tive of  the  distinction  between  this  and  all  the  cases  mentioned 
in  counsel's  brief.  In  Hunt  v.  Sieese,  75  CaL  620,  [17  Pac. 
920],  the  plaintiff  acquired  title  to  the  lands  in  controversy 
by  deed  from  the  Central  Pacific  Railroad  Company  on  June 
5,  1883,  the  said  lands  being  portions  of  a  grant  from  the 
government  to  said  company  and  held  by  said  company 
under  a  patent  from  the  government  to  the  company,  dated 
February,  1875.  The  plaintiff  went  into  possession  of  the 
land  in  the  year  1877,  and  remained  in  peaceable,  undis- 
puted, and  uninterrupted  possession  thereof  and  used  the 
same  for  grazing  purposes  until  the  fall  of  1884,  when  the 
defendants,  claiming  the  lands  to  be  mineral,  and  filing  a 
notice  of  location  of  the  same  for  mining  purposes,  began 
digging  up  and  washing  away  good  soil  on  the  lands  with- 
out authority  from  plaintiff.  The  title  of  plaintiff  to  the 
lands  was  shown  by  documentary  evidence  and  his  posses- 
sion and  use  thereof  for  grazing  purposes  by  his  own  testi- 
mony. The  complaint  disclosed  the  nature  and  the  extent 
of  the  injury  which  the  defendants  had  done  and  threat- 
ened to  continue  to  do  to  the  lands  by  digging  the  same 
up,  building  reservoirs  and  digging  ditches  thereon,  and 
plowing  up  the  soil.  It  was  alleged  that  the  defendants 
were  insolvent;  that  the  lands  are  valuable  for  agricultural 
and  grazing  purposes,  and  thus  it  was  clearly  shown  that 
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the  plaintiff  had  suffered  irreparable  injury  by  the  tres- 
passes of  the  defendants  and  would  continue  to  suffer 
such  injury  if  the  trespasses  were  not  restrained.  The 
defendants  did  not  answer  the  complaint,  but  by  affidavits 
and  oral  testimony  were  permitted  to  show  the  mineral  char- 
acter of  the  lands.  They  did  not  deny  that  they  were  wash- 
ing away  the  soil  for  gold,  or  that  they  were  insolvent,  or 
that  they  intended  to  continue  their  mining  operations,  or 
that  the  injury  was  and  would  be  irreparable.  The  attack 
upon  the  patent  in  that  case  was  clearly  collateral,  but  the 
court  said  it  was  unnecessary  for  it  to  determine  therein 
whether  ''we  shall  adhere  to  the  rule  of  decision  that  a  pat- 
ent may  be  collaterally  attacked  under  such  circumstances." 
It  was  held,  however,  that  the  injunction  should  have  been 
issued  in  that  case,  and  that  the  court  below,  upon  the  show- 
ing presented,  had  abused  its  discretion  by  refusing  plaintiff 
a  preliminary  injunction.  It  is  to  be  noted  that  in  that  case 
the  vital  question  upon  the  merits  was  as  to  the  character 
of  the  lands  in  dispute — whether  they  were  mineral  or 
nonmineral.  Upon  the  determination  of  that  issue  rested 
the  rights  of  the  parties.  If  mineral  in  character — ^that 
is,  if  more  valuable  for  mining  than  for  agricultural  or 
grazing  purposes — then,  so  the  defendants  claimed,  the  lands 
were  not  within  the  patented  grant  to  the  railroad  company. 
That  issue  called  for  a  much  fuller  trial  or  investigation 
than  could  be  expected  in  an  ancillary  or  interlocutory  pro- 
ceeding looking  to  provisional  relief.  The  patent  or  deed  to 
the  plaintiff  constituted  prima  facie  evidence  of  title,  and 
the  most  that  was  shown  by  the  defendants  in  impeachment 
of  said  title  was  that  the  lands,  at  the  time  of  the  applica- 
tion for  the  injunction  and  prior  to  the  issuance  of  the 
patent,  ''were  valuable  for  mining  purposes  when  water 
could  he  had  io  work  it/*  and  ''it  was  shown  that  after 
1864  there  was  no  water  there  to  work  with,  except  from 
rains,"  and  that  "it  took  very  heavy  rains  to  accumulate 
water  sufficient  to  amount  to  anything."  Under  all  these 
circumstances,  it  was  clearly  the  duty  of  the  court  to  protect 
the  prima  facie  title  or  right  of  plaintiff  to  the  lands 
through  the  preventive  power  of  injunction  pending  the  de- 
termination of  the  ultimate  question  whether  the  lands  were 
mineral  or  agricultural  in  character,  and  the  burden  was 
upon  the  defendants  to  show  that  the  prima  facie  title  of 
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plaintiff  was  in  fact  an  insufficient  title.  In  the  case  at 
bar,  the  defendants  were  and  are  not  only  in  possession, 
but  declared  under  oath  that  they  had  the  right  of  possession, 
and  reinforced  their  sworn  declaration  to  that  effect  by  the 
statement,  undenied,  that,  with  the  actual  knowledge  of 
plaintiff  for  sevi^ral  months  prior  to  the  hearing  of  the 
application  for  the  preliminary  injunction,  they  (defend- 
ants) had  expended  large  sums  of  money  in  equipping 
the  property  with  machinery  and  other  works  so  that  the 
mineral  ore  therein  deposited  could  be  properly  and  profit- 
ably extracted  therefrom. 

The  other  case  referred  to — Marks  v.  Weinstock,  Luhin 
&  Co.,  121  Cal.  53,  [53  Pac.  362]— merely  holds  that  the 
affidavit  of  the  secretary  of  the  corporation  defendant, 
which  was  filed  before  an  answer  to  the  complaint  was  inter- 
posed, and  which  consisted  entirely  of  admissions  and  denials 
and  statements  of  ultimate  facts  or  conclusions,  was  not  an 
answer  and  was,  as  an  affidavit,  wholly  insufficient  to  contro- 
vert the  allegations  of  the  complaint,  upon  which  a  prelim- 
inary injunction  was  granted.  The  supreme  court,  inter 
alia,  said:  *' Clearly,  the  affiant  had  no  power  to  admit, 
deny,  or  allege  any  fact,  and  until  an  answer  was  filed, 
how  could  he  know  what  defendant  (the  corporation) 
admitted,  denied,  or  alleged  t  An  affidavit  is  simply  and 
only  written  proof,  taken  ex  parte,  of  the  facts  stated  in  it; 
and,  as  in  giving  oral  testimony,  the  facts  stated  should 
be  probative  and  not  ultimate  facts  or  conclusions.  We 
think  it  must  be  held,  therefore,  that  the  said  affidavit 
was  not  sufficient  to  prove  the  facts  attempted  to  be  proved 
thereby,  or  to  sustain  the  defendant's  motion,"  which  was  a 
motion  to  dissolve  a  preliminary  injunction. 

In  this  case,  as  has  been  shown,  the  affidavit  was  made 
by  one  of  the  defendants,  and,  while  the  statement  therein 
as  to  the  right  of  the  defendants  to  the  possession  of  the 
property  may  in  a  measure  involve  an  ultimate  fact  or  con- 
clusion, said  statement  is  aided  and  supported  by  the  state^ 
ment  in  the  affidavit  that  the  defendants  ''more  than  fif- 
teen months  last  past  commenced  mining  operations  thereon 
[said  property],  having  continuously  prosecuted  the  same 
thereafter  up  to  the  commencement  of  this  action,  and 
have  extensively  improved  the  same  so  as  to  make  it  capable 
of  production,"  etc. 
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Thus  it  will  readily  be  perceived  that  there  is  a  pro- 
nounced distinction  between  the  case  of  Marks  v.  Weimtock, 
Lubin  &  Co.  and  the  instant  case  as  to  the  facts. 

We  conclude,  as  declared  above,  that,  upon  the  record 
before  us,  we  cannot  justly  say  that  the  court,  by  dissolv- 
ing the  temporary  restraining  order  and  refusing  to  grant 
an  injunction  pendente  lite,  abused  its  discretion. 

The  order  appealed  from  is  accordingly  affirmed. 

Ellison.  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 


[Civ.   No.   2689.    Second  Appellate   District,  Division   One. — January 

29,  1920.] 

P.   C.  LILLIE,   Respondent,   v.   WEYI/-ZUCKERMAN  & 
COMPANY  (a  Corporation),  Appellant. 

[1]  Sales — ^Bbxach  or  Gontbact  fob  Sali  or  Cbop  or  Potatoes — 
Election  or  Bsmeoiss — Action  roB  Damages — Sufficienct  or 
Complaint. — A  complaint  in  an  action  for  damages  for  breach  of 
contract  for  the  purchase  of  a  crop  of  potatoes  which  alleges  the 
making  of  the  contract  set  ont  in  the  complain t,  plaintiff's  compli- 
ance with  its  terms,  its  breach  by  defendant,  and  the  damage  result- 
ing to  plaintiff  therefrom  is  sufficient  as  against  a  general  de- 
murrer, notwithstanding  it  may  be  uncertain  in  failing  to  allege 
which  remedy  plaintiff  elected  to  pursue  upon  defendant's  breach 
of  the  contract. 

[2]  Id. — ^Measubb  or  Damages. — Under  sections  8311  and  3353  of 
the  Civil  Code,  the  measure  of  damages  for  the  breach  of  such  a 
contract,  where  title  is  not  vested  in  the  purchaser  and  the  prop- 
erty is  not  resold  in  the  manner  provided  by  section  3049  of  the 
Civil  Code,  is  the  difference  between  that  which  the  purchaser 
agreed  to  pay  and  the  value  of  the  property  to  the  seller  on  the 
resale  thereof,  which  value  is  deemed  to  be  the  price  obtainable 
therefor  in  the  market  nearest  to  the  place  at  which  it  should  have 
been  accepted  by  the  buyer. 

[3J  Id. — Sale  at  Mabket  Pbioe — Good  Faith  or  Selleb — Evidence. 
In  this  action  for  damages  for  the  breach  of  a  contract  for  the 
purchase  by  defendant  of  a  crop  of  potatoes,  conceding  there  was 
a  conflict  in  the  testimony  on  the  question,  nevertheless  there  was 
ample  evidence  to  justify  the  finding  of  the  trial  court  that 
plaintiff  in  good  faith  sold  at  the  market  price. 
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[4]  Id. — Total  Weight  and  Sale  Price — Finding  Within  Issues. — 
In  such  action,  although  plaintiff  alleged  the  damage  resulting  to 
him  by  reason  of  defendant's  breach  of  the  eontract,  withoat  alleg- 
ing the  remedy  he  elected  to  pursue,  a  finding  as  to  the  total  weight 
of  the  potatoes  and  price  at  which  plaintiff  sold  them  was  within 
the  issues. 

[6]  Id. — Motive  Pbomptino  Breach— Immaterial  Pindino — Absence 
or  Prejudice. — It  being  immaterial  what  motive  prompted  defend- 
ant to  breach  the  contract,  it  was  not  prejudiced  by  a  finding  that 
its  refusal  to  accept  and  pay  for  the  potatoes  according  to  the 
contract  was  not  on  account  of  the  quality  or  condition  of  the 
potatoes,  but  because  the  market  price  of  potatoes  had  greatly 
decreased  between  the  date  of  said  contract  and  the  date  of  such 
refusal  to  accept  the  same,  conceding  such  finding  was  not  within 
the  issues. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.    Hugh  H.  Craig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sidney  J.  Parsons  for  Appellant. 

Purington  &  Adair  and  A.  Aird  Adair  for  Respondent. 

SHAW,  J. — In  this  case  defendant  appeals  from  a  judg- 
ment rendered  against  it  in  the  sum  of  $435.38  as  damages 
for  the  breach  of  a  contract. 

The  order  of  the  court  in  overruling  defendant's  general 
demurrer  to  the  complaint  is  assigned  as  error.  The  com- 
plaint alleged  the  making  of  the  contract,  set  out  in  haec 
verba,  from  which  it  appears  that,  on  June  12,  1917,  plain- 
tiff agreed  to  sell  and  defendant  agreed  to  buy  the  entire 
crop  of  potatoes  grown  by  the  former,  the  quality  of  which 
was  specified  as  being  first  class,  not  less  in  weight  than 
three  ounces  each,  and  to  be  delivered  f .  o.  b.  cars,  Elsinore, 
or  as  buyer  directs,  at  the  price  of  $2.50  per  hundredweight. 
It  is  further  alleged  that  about  July  10,  1917,  plaintiff 
notified  defendant  that  he  was  ready  to  deliver  the  pota- 
toes in  accordance  with  his  contract,  and  that  thereupon  de- 
fendant sent  an  agent  to  inspect  the  same,  who,  after  such 
inspection,  refused  to  accept  the  potatoes  or  any  part  thereof, 
or  pay  for  the  same  pursuant  to  the  agreement,  as  a  result 
of  which  plaintiff  alleged  he  was  damaged  in  the  sum  of 
$439.45,  which  sum,  upon  demand,  defendant  refused  to  pay. 
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[1]  The  making  of  the  contract  set  out  in  the  complaint, 
plaintiff's  compliance  with  its  terms,  its  breach  by  defendant 
and  the  damage  resulting  to  plaintiff  therefrom,  all  alleged 
in  the  complaint,  were  suflBcient  to  constitute  a  cause  of 
action  in  favor  of  plaintiff  (Sutherland  on  Code  Pleading, 
sec.  4636),  whose  right  to  recover  is,  as  provided  in  section 
3300  of  the  Civil  Code,  to  be  read  in  connection  with  sec- 
tion 3049,  the  amount  which  will  compensate  him  for  **all  the 
detriment  approximately  caused"  by  such  breach.  Appel- 
lant insists,  however,  that,  as  held  in  Gay  v.  Dare,  103  Cal. 
454,  [37  Pac.  466],  and  Cuthill  v.  Pedbody,  19  Cal.  App. 
304,  [125  Pac.  926],  it  was  optional  with  plaintiff,  in  pro- 
tecting himself  from  loss,  to  retain  the  property  for  the 
vendee  and  sue  for  the  entire  purchase  price,  sell  the  prop- 
erty for  the  benefit  of  the  purchaser,  in  which  event  the 
damage  would  be  the  difference  between  the  price  received 
and  that  agreed  to  be  paid,  or,  lastly,  keep  the  property 
as  his  own  and  recover  the  difference  between  the  market 
price  thereof  at  the  time  and  place  of  delivery  and  the  con- 
tract price;  hence  it  is  contended  that,  as  the  complaint 
was  silent  as  to  which  method  plaintiff  adopted,  it  failed  to 
state  a  cause  of  action.  Conceding  the  complaint  was  un- 
certain in  the  respect  named,  nevertheless  it  was  obnoxious 
to  the  general  demurrer,  for  the  reason  that,  under  the  alle- 
gatians  made  and  in  the  absence  of  any  special  objection 
to  the  complaint,  plaintiff  might  introduce  evidence  tend- 
ing to  prove  that  upon  defendant's  breach  he  adopted,  as  he 
was  entitled  to  do,  any  one  of  the  three  courses  open  to  him. 
The  question  as  to  how  or  in  what  manner  the  damage 
arose,  other  than  as  appears  from  the  general  allegations, 
is  the  subject  of  evidence  rather  than  of  pleading. 

The  answer  admitted  the  execution  of  the  contract  and, 
in  addition  to  denying  that  plaintiff  had  been  damaged  in 
any  sum  whatsoever,  or  that  he  had  demanded  payment 
therefor  as  stated  in  his  complaint,  alleged  as  a  further  de- 
fense that  it  was  at  all  times  anxious  and  willing  to  per- 
form the  contract  cm  its  part,  but  that  the  potatoes  which 
plaintiff  offered  to  deliver  to  defendant  were  not  first 
class  but  were  sunburnt  and  defective,  as  to  all  of  which 
denials  and  allegations,  and  the  fact  that  plaintiff  was  ready 
and  willing  to  perform  the  contract  on  his  part,  the  court 
upon  ample  evidence  found  in  favor  of  plaintiff.    The  court 
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fiirther  found  that  the  total  weight  of  the  potatoes  consti- 
tuting the  subject  of  the  controversy  was  39,580  pounds; 
''that  the  plaintiff  sold  said  potatoes  at  $1.40  per  hundred- 
weight, that  said  sale  was  made  in  good  faith,  and  that  the 
said  price  was  the  best  price  that  could  then  be  obtained  for 
said  potatoes";  and,  as  a  conclusion  of  law,  found  that 
plaintiff,  by  reason  of  the  breach  of  the  ccmtract  on  the 
part  of  defendant,  had  sustained  damages  in  the  sum  of 
$435.38,  for  which  he  was  entitled  to  judgment. 

It  thus  appears  that  plaintiff,  pursuant  to  his  right, 
as  declared  in  Oay  v.  Dare,  supra,  acting  as  the  agent  of 
defendant,  which  refused  to  perform  its  part  of  the  contract, 
resold  the  potatoes  and  brought  this  action  to  recover  that 
part  of  the  contract  price  which  was  in  excess  of  the  price 
obtained  on  the  reside,  which  was  the  difference  between 
$1.40  and  $2.50  per  hundred  on  the  total  weight  of  the 
potatoes.  [2]  Under  sections  3311  and  3353  of  the  Civil 
Code,  the  measure  of  damages,  where  title  is  not  vested  in 
the  purchaser  and  the  property  not  resold  in  the  manner 
provided  by  section  3049 — ^which  is  the  case  here — ^is  the  dif- 
ference between  that  which  the  purchaser  agreed  to  pay  and 
the  value  of  the  property  to  the  seller  on  the  resale  thereof, 
which  value  is  deemed  to  be  the  price  obtainable  therefor 
in  the  nearest  market  to  the  place  at  which  it  should  have 
been  accepted  by  the  buyer.  Applying  the  rule  that  find- 
ings should  be  construed  most  strongly  in  support  of  the 
judgment,  we  find  no  difficulty  in  reaching  the  conclusion 
that  the  finding,  though  inartificially  drawn,  shows  that  the 
potatoes  were  sold  at  the  market  value  thereof  at  the  time 
when  it  was  the  duty  of  defendant  to  have  accepted  them. 
The  sale  was  made  in  good  faith  and  the  price  was  the 
best  that  could  then  be  obtained  therefor. 

[3]  It  appears  from  the  evidence  that  between  the  mak- 
ing of  the  contract  and  the  date  when  plaintiff  sold  the 
potatoes  the  price  thereof  fluctuated  greatly,  dropping 
from  $3  to  $1.40  per  hundredweight;  that  at  the  time 
when  sold  by  plaintiff  there  was  no  demand  for  potatoes 
and  the  $1.40  per  hundred  was  all  that  he  could  obtain  for 
them.  Defendant's  buyer  testified  that  from  the  12th  to  the 
20th  of  July  the  market  for  potatoes  went  to  pieces  and 
there  was  absolutely  no  market  for  them.  Charles  0.  Mor- 
gan,  who   bought  the  potatoes,   stated  that  between  July 


Jan.  1920.]     Seccombe  v.  Glens  Falls  Ins.  Co.  611 

10th  and  July  21st  the  price  of  potatoes  varied  greatly, 
going  from  $3  down  to  $1.40  per  hundred;  that  he  paid 
$1.40  per  hundred  for  his  potatoes,  which  at  the  time  was 
the  market  price  therefor.  Conceding  a  conflict  in  the 
testimony  on  the  question,  nevertheless  there  was  ample 
evidence  to  justify  the  finding  that  plaintiff  in  good  faith 
sold  at  the  market  price. 

[4]  Appellant  complains  that  the  finding  as  to  the  total 
weight  of  the  potatoes  and  the  price  at  which  plaintiff  sold 
them  was  not  within  the  issue.  As  we  view  the  case,  there 
is  no  merit  in  this  contention.  [5]  The  court  also  found, 
which  fact  is  apparent  from  the  testimony,  that  defendant's 
refusal  to  accept  and  pay  for  the  potatoes  according  to  the 
contract  was  not  on  account  of  the  quality  or  condi- 
tion of  the  potatoes,  but  because  the  market  price  of  pota- 
toes had  greatly  decreased  between  the  date  of  said  contract 
and  the  date  of  such  refusal  to  accept  the  same.  Conceding 
this  finding  was  not  within  the  issues,  since  it  was  immate- 
rial what  motive  prompted  defendant  to  breach  the  contract, 
defendant  could  not  have  been  prejudiced  thereby. 

That  defendant  executed  the  contract  and,  without  cause, 
refused  to  comply  with  its  terms,  to  plaintiff's  damage  in 
the  sum  as  found  by  the  court,  is  apparent  from  the  rec- 
ord, and  no  error  complained  of  by  appellant  has  resulted 
in  a  miscarriage  of  justice. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.    No.   2698.    Second   AppeUate   Distriet,   Bivision   One. — January 

29,  1920.] 

A.  H.  SECCOMBE,  Appellant,  v.  GLENS  FALLS  INSUR- 
ANCE  COMPANY  (a  Corporation),  Respondent. 

[1]  FiKi  iNSimANcx  —  Preliminabt  Pboof  of  loss  —  Failure  op 
Owner  to  File  in  Time — Bar  to  Action  on  Policy. — Where  a 
policy  of  fire  insurance  provides  that  ''within  sixty  days  after 
the  commencement  of  the  fire  the  insured  shall  render  to  the  com- 
pany .  .  .  preliminary  proof  of  loss,*'  and  further,  that  *'do  sn  t 
or  action  on  this  policy  for  the  recovery  of  any  claim  shall  lie 
sustained,  until  after  full  compliance  by  the  insured"  with  ant  h 
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requirement,  neglect  or  failure  on  the  part  of  the  owner  to  render 
inch  preliminary  proof  of  loss  within  the  time  specified  constitutes 
a  bar  to  his  right  of  recovery. 
[2]  Id.— Rights  of  Mobtgagee — Action  not  Barred  by  Neglect  or 
Failure  of  Owner. — Where  there  is  attached  to  such  policy  a 
mortgage  clause  providing  that  the  loss  or  damage,  if  any,  under 
the  policy,  shall  be  payable  to  the  mortgagee  and  that  the  insur- 
ance, ''as  to  the  interest  of  the  mortgagee,  only,  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner," 
and  there  is  no  provision  requiring  him  to  file  a  preliminary  proof 
of  loss,  such  mortgagee  is  not  required  to  file  such  proof  of  loss, 
and  the  neglect  or  failure  of  the  owner  to  file  a  preliminary  proof 
of  loss  will  not  bar  such  mortgagee's  right  of  recovery. 

[8]  Id. — Neglect  of  Owner — ^Right  of  Mortgagee  to  Perform — Con- 
struction of  Section  2541,  Civil  Code. — The  provision  of  section 
2541  of  the  Civil  Code  that  where  the  mortgagor  as  insurer  neg- 
lects the  performance  of  acts  necessary  to  the  validity  of  the 
insurance,  the  mortgagee  named  in  a  policy  as  being  entitled  to 
indemnity  in  case  of  loss  may  perform  them  is  restricted  to  acts 
"prior  to  the  loss/'  which,  if  not  performed,  would  avoid  the 
insurance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Frank    G.   Finlayson,   Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  L.  Chandler  for  Appellant. 

John  B.  Layng  for  Respondent. 

SHAW,  J. — Upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the 
court  sustained  an  objection  to  the  introduction  of  any 
evidence  thereunder  and  gave  judgment  for  defendant,  from 
which  plaintiff  appeals. 

The  action  is  based  upon  a  policy  of  fire  insurance  issued 
to  May  Prutsman  upon  property  of  which  she  was  the  owner 
and  upon  which  she  had  executed  a  deed  of  trust  in  favor 
of  plaintiff  to  secure  a  promissory  note  executed  by  her  to 
him,  which  policy  contained  a  provision  for  his  benefit  as 
mortgagee.    The  policy,  clause  A,  contains  a  statement  that, 

2.  Effect  of  mortgagor's  failure  to  give  notice  or  proof  of  loss  on 
mortgagee's  right  to  recover,  note,    14  L.  B.  A.    (N.  S.)    459. 


Jan.  1920.]     Seccombe  v.  Glens  Palls  Ins.  Co.  613 

"subject  to  all  the  conditions  of  this  policy,  loss,  if  any, 
on  building,  payable  to  A.  H.  Seccombe  (who  holds  trust 
deed).  Mortgage  clause  attached."  The  mortgage  clause 
so  referred  to  reads  as  follows:  ** Union  Mortgage  Clause. 
New  York,  New  Jersey,  Connecticut  and  Rhode  Island 
standard  mortgage  clause  with  full  contribution.  Loss  or 
damage,  if  any,  under  this  policy  on  building  only,  shall  be 
payable  to  A.  H.  Seccombe  (who  holds  trust  deed)  .  .  , 
as  first  mortgagee  (or  trustee),  as  interest  may  appear,  and 
this  insurance,  as  to  the  interest  of  the  mortgagee  (or 
trustee),  only,  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  within  de- 
scribed property."  Clause  C  provides:  "This  policy  is 
made  and  accepted  subject  to  the  foregoing  stipulations  and 
conditions  and  those  hereinafter  stated,  which  are  hereby 
specially  referred  to  and  made  a  part  of  this  policy.  ..." 
Clause  D,  headed  "Duty  of  insured  in  case  of  loss,"  pro- 
vides that  "when  a  loss  occurs  the  insured  must  give  to  this 
company  written  notice  thereof  without  unnecessary  delay, 
.  .  ."  and  "within  sixty  days  after  the  commencement  of 
the  fire  the  insured  shall  render  to  the  company  .  .  .  pre- 
liminary proof  of  loss,  consisting  of  a  written  statement 
signed  and  sworn  to  by  him,  setting  forth"  certain  matters 
unnecessary  to  here  specify.  Clause  E  provides  that  "no 
suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained,  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements." 

It  appears  from  the  complaint  that  the  dwelling-house 
covered  by  the  policy  was  destroyed  by  fire  on  November 
26,  1915,  and  that  neither  May  Prutsman  as  owner  nor 
plaintiff  as  mortgagee,  within  sixty  days  after  the  commence- 
ment of  the  fire,  as  provided  in  clause  D,  rendered  to  de- 
fendant preliminary  proof  of  the  loss. 

[1]  That  such  neglect  and  failure  on  the  part  of  the 
owner  constituted  a  bar  to  her  right  of  recovery  is  not  only 
declared  by  clause  E,  but  sustained  by  numerous  authorities, 
among  which  see  White  v.  Home  Mutual  Ins.  Co.,  128  Cal. 
131,  [60  Pac.  666]. 

[2]  As  held  by  the  trial  court,  respondent  insists  that 
the  same  rule  applies  to  plaintiff  as  mortgagee  and  that, 
since  neither  he  nor  the  owner  complied  with  the  provision 
as   to   rendering  the  required  proofs,   his  right  to   main- 
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tain  the  action  is  likewise  barred.  As  to  this  question,  due 
in  some  cases  perhaps  to  the  difference  in  interpretation  of 
the  language  of  the  contract,  the  authorities  are  not  in 
harmony.  Thus,  in  Southern  H.  &  B.  Loan  Assn.  v.  Home 
Ins.  Co.,  94  Ga.  167,  [47  Am.  St.  Rep.  147,  27  L.  R.  A. 
844,  21  S.  E.  375],  where  the  mortgage  clause  was  identical 
with  the  one  here  involved,  it  is  held  that  the  mortgagee 
could  not  recover  where  neither  he  nor  the  owner  com- 
plied with  the  provision  in  rendering  proofs  within  the  time 
specified.  Other  courts,  however,  have  adopted  the  rule  an- 
nounced in  section  2795  of  Joyce  on  Insurance,  that  ''the 
mortgage  clause  making  the  mortgagee  the  payee,  and  stipu- 
lating that  the  insurance  should  not  be  invalidated  by  the 
mortgagor's  acts  or  neglect,  constitutes  an  independent  con- 
tract between  said  mortgagee  and  insurer,  and  in  such 
case  the  subject  matter  of  the  insurance  is  the  mortgagee's 
insurable  interest,  and  not  the  real  estate,  and  the  risk  will 
not  be  avoided  by  any  acts  of  the  mortgagor,  whether  done 
prior  or  subsequently  to  or  at  the  time  of  the  issue  of  the 
policy."  To  the  same  effect  is  Clement  on  Fire  Insur- 
ance, volume  1,  page  208,  where  it  is  said:  **The  failure 
of  the  mortgagor  and  owner  to  furnish  such  proofs,  either 
wholly  or  within  the  stipulated  time,  constitutes  one  of 
the  neglects,  from  the  invalidating  consequences  of  which 
the  mortgagee  is  exempted."  In  Reed  v.  Firemen^s  Ins. 
Co.,  81  N.  J.  L.  523,  [35  L.  R.  A.  (N.  S.)  343,  80  Atl.  462], 
the  court  construes  a  like  mortgage  clause  as  a  contract  be- 
tween the  insurer  and  the  mortgagee  separate  and  independ- 
ent from  the  policy  upon  which  it  is  engrafted,  reference 
to  which,  however,  is  had  only  for  the  purpose  of  showing 
the  contract  to  which  the  mortgage  clause  refers;  and  in 
deciding  the  point,  said:  "The  express  terms  of  the  policy 
limit  the  furnishing  of  such  proof  to  the  insured.  There- 
fore, a  demand  upon  the  mortgagee  to  do  so  is  without  the 
express  agreement  contained  in  the  contract,  and  is  not 
binding  upon  the  mortgagee."  To  the  same  effect  are  the 
cases  of  Eddy  v.  London  Assur.  Corp.,  143  N.  Y.  311,  [25 
L.  R.  A.  686,  38  N.  E.  307] ;  Heilbrunn  v.  Oerman  Alliance 
Ins.  Co.,  202  N.  Y.  610,  [95  N.  E.  823] ;  Smith  v.  Union 
Ins.  Co.,  25  R.  I.  260,  [105  Am.  St.  Rep.  882,  55  Atl. 
715],  and  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743,  [58 
Am.  St.  Rep.  719,  67  N.  W.  774], 
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Upon  the  anthority  of  the  eases  cited  we  are  constrained 
to  hold  that  the  policy  in  effect  contained  two  separate  con- 
tracts of  indemnity:  one  insuring  the  risk  of  the  mortga- 
gor who  by  the  terms  of  the  contract  was  bound  by  the  stip- 
ulation contained  in  clause  D  under  which,  as  a  condition 
of  recovery,  she  was  required  in  case  of  the  insured  prop- 
erty being  destroyed  by  fire  to  render  proof  thereof  within 
sixty  days  from  the  commencement  of  the  fire,  and  the  other 
insuring  the  risk  of  the  mortgagee  which,  since  it  con- 
tained no  provision  requiring  him  so  to  do,  could  not  as 
a  condition  of  his  right  to  recover  for  his  loss  be  required 
to  render  preliminary  proof  as  to  the  destruction  of  the 
property.  As  to  his  rights  in  the  contract,  it  was  expressly 
provided  by  the  Union  mortgage  clause  that  no  act  or  neg- 
lect  of  the  mortgagor  or  owner,  upon  whom  by  clause  D 
was  imposed  the  duty  of  making  such  proof,  should  in- 
validate the  mortgagee's  interest  in  the  insurance.  This 
conclusion  is  unaffected  by  the  fact  that  clause  A  declares 
that  ^* subject  io  all  tJie  conditions  of  tJiis  policy,"  loss  is 
payable  to  plaintiff,  for  the  reason  that  such  provision  is 
qualified  by  what  is  said  in  clause  B,  referred  to  in  clause 
A  as  the  "mortgage  clause  attached."  If  this  were  not 
so,  and  conceding  the  stipulations  inconsistent,  the  uncer- 
tain language  used  should  be  construed  most  strongly 
against  the  insurance  company  and  so  interpreted,  if  pos- 
sible, as  to  avoid  a  forfeiture.  (Sec.  1442,  Civ.  Code; 
Welch  V.  British  American  etc.  Co.,  148  Cal.  223,  [113  Am. 
St.  Rep.  223,  7  Ann.  Cas.  396,  82  Pac.  964] ;  Harp  v.  Fire- 
men's Fund  Ins.  Co.,  130  Ga.  726,  [14  Ann.  Cas.  299,  61 
S.  E.  704].) 

While  clause  E  provides  that  no  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall  be  sustained  until 
after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements,  it  has  reference  to  the  owner  to  whom  the 
policy  was  issued,  and  not  to  rights  under  the  contract 
made  with  the  mortgagee. 

[8]  While  section  2541  of  the  Civil  Code  provides  that 
where  the  mortgagor  as  insurer  neglects  the  performance 
of  acts  necessary  to  the  validity  of  the  insurance,  the  mort- 
gagee named  in  a  policy  as  being  entitled  to  indemnity  in 
case  of  loss  may  perform  them,  such  provision  is  restricted 
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to  acts  "prior  to  the  loss,''  which,  if  not  performed,  would 
avoid  the  insurance. 

In  our  opinion,  the  complaint  is  sufficient  in  stating  facts 
to  constitute  a  cause  of  action,  and  hence  the  court  erred 
in  refusing  to  permit  plaintiff  to  introduce  evidence  there- 
under. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  eoncurred. 


[C^y.   No.   2738.    Second   Appellate   District,   BiTision    One. — January 

29,  1920.] 

HAREY  E.  HALL,  Respondent,  v.  JOHN  C.  CLINB, 

Sheriff,   etc..   Appellant. 

LIJ   CONVERSION — ^EXPENDITUBES    DT    PUBSUTF    OF    PrOPEBTT — ^DAMAQBS. 

In  an  action  for  the  wrongful  conversion  of  property  a  plaintiff 
is  entitled  to  recover  a  fair  compensation  as  damages  for  time 
and  money  properly  expended  in  pursuit  thereof. 

[2]  Jurisdiction  —  How  Determined  —  Judgment  Prated.  —  Whether 
the  superior  court  has  jurisdiction  in  an  action  at  law  is  to  be 
determined  by  the  demand  or  prayer  of  the  complaint,  made 
in  good  faith  and  reasonably  supported  by  the  allegations  on 
which  it  is  founded,  and  if  this  demand  amounts  to  three  hundred 
dollars,  exclusive  of  interest,  such  court  has  jurisdiction  of  the 
case  for  all  purposes,  entirely  regardless  of  the  amount  which  the 
plaintiff  may  finally  be  held  to  be  entitled  to  recover. 

[8]  Appeal — Bioht  to  Assess  Damages,  When  Frivolous. — Where 
an  appeal  is  frivolous  or  taken  for  delay,  the  appellate  court,  un- 
der section  957  of  the  Code  of  Civil  Procedure,  may,  in  affirming 
the  judgment,  add  to  the  costs  on  appeal  such  damages  as  may 
be  just. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Dana  R.  Weller,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Sacks  for  Appellant. 

George  II.  Moore  and  Raymond  E.  Hoyt  for  Respondent. 
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SHAW,  J. — In  this  action  plaintiff  sued  to  recover  $275  as 
the  value  of  personal  property  alleged  to  have  been  con- 
verted by  defendant,  and  also  to  recover  damages  in  the 
sum  of  two  hundred  dollars,  claim  for  which  was  based 
upon  alleged  expenditures  made  in  the  pursuit  thereof. 

The  court  found  that  defendant  converted  the  property 
as  alleged,  the  value  of  which  it  found  to  be  $240,  but  it 
was  untrue  that  plaintiff  had  suffered  any  damage  on  ac- 
count of  expenses  incurred  in  pursuit  of  the  property. 

Judgment  followed  for  plaintiff  for  $240,  from  which 
defendant  appeals  on  the  judgment-rolL  The  sole  ground 
upon  which  he  claims  a  reversal  is  that  the  court  had  no 
jurisdiction  to  render  the  judgment.  His  contention  is  that 
the  alleged  demand  of  two  hundred  dollars  as  damages, 
made  in  the  complaint,  was  not  the  subject  of  a  real  con- 
troversy, but  inserted  for  the  purpose  of  justifying  the 
prayer  for  a  demand  within  the  jurisdiction  of  the  superior 
court,  citing  Lehnhardi  v.  Jennings,  119  Cal.  192,  [48  Pac. 
56,  51  Pac.  195].  [1]  In  an  action  for  the  wrongful  con- 
version of  property  a  plaintiff  is  entitled  to  recover  a  fair 
compensation  as  damages  for  time  and  money  properly 
expended  in  pursuit  thereof.  (Civ.  Code,  sec.  3336.)  The 
record  is  free  from  anything  tending  in  the  slightest  degree 
to  show  that  the  demand  for  damages  was  in  the  nature 
of  a  fraud  practiced  upon  the  court.  [2]  On  the  con- 
trary, it  appears  to  have  been  made  in  utmost  good  faith, 
and  hence  is  governed  by  the  rule  announced  in  Gardiner 
V.  Royer,  167  Cal.  238,  [139  Pac.  75],  where  it  is  said: 
"Whether  the  superior  court  has  jurisdiction  in  an  action 
at  law  is  to  be  determined  by  the  demand  or  prayer  of  the 
complaint,  made  in  good  faith  and  reasonably  supported  by 
the  allegations  on  which  it  is  founded,  and  that  if  this 
demand  amounts  to  three  hundred  dollars,  exclusive  of  in- 
terest, such  court  has  jurisdiction  of  the  case  for  all  pur- 
poses, entirely  regardless  of  the  amount  which  the  plain- 
tiff may  finjdly  be  held  to  be  entitled  to  recover.** 

[3]  That  the  appeal  is  not  only  frivolous,  but  was  taken 
for  delay,  is  made  apparent  from  an  inspection  of  the  rec- 
ord and  appellant's  brief  in  support  of  the  alleged  error. 
The  legislature,  by  section  957  of  the  Code  of  Civil  Pro- 
cedure, has  wisely  provided  that  as  a  means  of  discouraging 
the  making  of  appeals  for  such  purpose  the  court  may,  in 
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aflfirming  the  judgment,  add  to  the  costs  on  appeal  such 
damajres  as  may  be  just.  The  remedy  may  seem  a  harsh 
one,  for  the  reason  that  as  a  rule  a  client  is  governed  largely 
in  such  matters  by  the  advice  of  his  attorney  who  lends 
himself  to  such  practice;  but  there  is  no  other  method  to 
prevent  the  growing  evil. 

To  the  costs  on  appeal  herein  made  for  delay  there  ia 
addpd  the  sum  of  $50  to  be  paid  to  plaintiff  as  damages. 

The  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.   No.    2686.    Second   Appellate   District,   DiviBion   One. — Januazy 

29,  1»20.] 

PRANK  HABT,  Respondent,  v.  C.  H.  &  O.  B.  PULLER 

CO.  (a  Corporation),  Appellant. 

[1]  Landlord  and  Tenant — ^Expibation  or  Lease — Bight  to  Subse- 
quent Pasturage. — Where  a  lessee  for  a  fixed  term,  hj  an  instru- 
ment in  writing,  sells  the  right  to  pasture  the  leased  land  to  a 
third  party,  and  such  instrument  provides  that  "the  time  of 
this  pasture  is  not  to  exceed  the  day  of  the  expiration  of  the 
lease"  held  by  the  former,  the  right  of  such  third  person  to  pasture 
the  land  ends  on  that  day,  not  only  by  reason  of  the  expiration 
of  the  lease  held  by  the  lessee,  but  by  the  express  terma  of  the 
conveyance  of  such  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Pranklin  J.  Cole,  Judge.    Affirmed^ 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Preeman  for  Appellant. 

James  W.  Griffin  and  J.  S.  Larew  for  Respondent. 

SHAW,  J. — ^Upon  the  trial  of  this  action  the  court  found : 
*'That  within  one  year  last  past,  to  wit,  in  the  month  of 
Pebruary,  1917,  the  defendant  kept  five  hundred  and  eighty 
(580)  head  of  cattle  in  a  certain  pasture  belonging  to  plain- 
tiff for  a  period  of  about  nine   (9)    days;  and  that  the 
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pasture  so  received  by  defendant  from  plaintiff  was  of  the 
reasonable  value  of  four  hundred  and  thirty-two  ($432) 
dollars/'  and  accordingly  entered  judgment  for  plaintiff, 
from  which  defendant  appealed,  claiming  the  finding  in 
question  is  not  supported  by  the  evidence.  It  appears 
therefrom  that  plaintiff,  as  the  owner  of  certain  land  in 
Imperial  County,  leased  the  same  to  Kehar  Singh  for  a  term 
expiring  on  January  31,  1917;  that  during  the  year  1916 
Singh  in  farming  the  land  produced  a  crop  of  corn  or 
maize  which,  about  December  9,  1916,  was  harvested  and 
removed  from  the  land,  leaving  the  corn-stalks  standing 
thereon,  which,  together  with  wild  oats  and  other  growth, 
possessed  some  value  for  the  pasturage  of  stock;  that  on 
said  lastrmentioned  date,  to  wit,  December  9th,  Singh  by  a 
written  instrument  sold  and  transferred  to  defendant  all 
his  title  to  the  corn-stalks  so  standing  and  the  right  to  run 
stock  upon  the  land  for  pasture,  in  which  instrument 
it  was  expressly  provided  that  "the  time  of  this  pasture  is 
not  to  exceed  the  day  of  the  expiration  of  the  lease  now 
held  by  the  party  of  the  first  part,"  who  was  said  Kehar 
Singh.  On  the  morning  of  January  31,  1917,  defendant's 
foreman,  knowing  the  lease  terminated  on  that  day,  spoke 
to  plaintiff  about  placing  cattle  on  the  pasture,  and  in  reply 
to  him  plaintiff  stated  the  lease  expired  on  that  day,  follow- 
ing which  he  was  entitled  to  possession.  Notwithstanding 
this  conversation  and  the  fact  that  defendant  knew  of  the 
expiration  of  the  lease  on  said  date,  it  caused  the  cattle  to 
be  driven  upon  the  land  about  12  o'clock  on  January  31st, 
at  which  time  the  foreman  stated  to  plaintiff  that  he  would 
see  him  further  about  it.  A  day  or  two  thereafter,  and 
plaintiff  not  hearing  from  the  foreman,  he  phoned  to  him 
that  some  agreement  must  be  made  as  to  the  pasture. 
Thereupon  the  foreman  went  to  see  plaintiff,  who  told  him 
that  the  cattle  must  be  removed  or  defendant  pay  for  the 
pasture ;  in  reply  to  which  the  foreman  stated  he  would  have 
to  see  the  manager  about  it,  and  kept  the  stock  on  the  land. 
Upon  this  showing,  as  to  which  there  is  no  conflict  in  the 
testimony,  it  is  impossible  to  perceive  how  the  court  could, 
under  the  law,  have  made  a  finding  other  than  the  one  com- 
plained of.  Conceding  the  corn-stocks  and  other  growth 
were  valuable  for  feeding  purposes,  as  claimed  by  api)eU 
lanty  defendant's  right  to  the  pasture  and  use  thereof  was 
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in  express  terms  by  the  sale  limited  to  the  expiration  of 
Eehar  Singh's  lease  of  the  premises,  which  terminated 
January  Slst,  and  hence  he  could  not  have  conveyed  to 
defendant  any  greater  right  than  he  possessed. 

[1]  Defendant's  contention  that  it  was  entitled  to  enter 
upon  the  land  and  feed  the  same,  not  only  prior  to  the  ex- 
piration of  the  lease,  but  for  a  reasonable  time  thereafter, 
finds  no  support  in  the  law.  In  ElUson  v.  Dolbey,  3  Penne. 
(Del.)  45,  [49  Atl.  178],  it  is  said:  "It  is  a  rule  of  law,  apply- 
ing generally  to  the  case  of  landlord  and  tenant,  that  all  the 
rights  of  the  latter  end  absolutely  with  the  tenancy."  Not 
only  under  the  rule  at  common  law  did  Eehar  Singh's  right 
to  the  pasture  terminate  with  the  expiration  of  the  lease 
(24  Cyc.  1069),  but  such  is  the  express  provision  of  the 
Civil  Code,  where,  by  section  820,  it  is  declared :  * '  A  tenant 
for  years  or  at  will  has  no  other  rights  to  the  property 
than  such  as  are  given  to  him  by  the  agreement  or  instru- 
ment by  which  his  tenancy  is  acquired,  or  by  the  last  sec- 
tion," which  section  (819)  provides  that  "a  tenant  for  years 
or  at  will,  unless  he  is  a  wrongdoer  by  holding  over,  may 
occupy  the  buildings,  take  the  annual  products  of  the  soil, 
work  mines,"  etc.  To  this  rule  there  is  an  exception  where  it 
cannot  be  known  when  the  tenant's  estate  will  terminate, 
as  in  case  of  a  tenant  for  life,  where  the  estate  is  terminated 
by  the  act  of  Gk>d.  Defendant's  right  to  pasture  the  land 
was  not  only  ended  by  the  expiration  of  Eehar  Singh's 
lease,  under  whom  it  held,  but  by  the  express  terms  of  the 
conveyance  to  it  such  right  was  so  limited. 

The  judgment  is  affirmed. 

Conrey,  P.  J.|  and  JameSy  J.,  concurred. 
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[GiT.    No.   2770.    Second   Appellate   Distriet,   Diyinon   One. — ^Januarf 

29,  1920.] 

H.  F.  PURINGTON,  Respondent,  v.  J.  H.  OLSTEN, 

Appellant. 

[1]  MKCHANIOS'  LIXNS — ^PUBCHASB  OF  MATEEIALMXN'S  CLAIMS — MONET 
FUBNISHED  BT  OWMBB — ^BlGHT  OF  ASSIGMEB  TO  SUB  ON  COKTBACTOR'S 

BOKD. — ^Where  materials  used  in  the  construction  of  a  building 
are  not  paid  for,  the  assignee  of  the  claims  of  the  materialmen 
may  maintain  an  action  thereon  against  the  surety  on  the  eon- 
tractor's  bond  given  pursuant  to  the  provisions  of  section  1183  of 
the  Code  of  Civil  Procedure,  notwithstanding  such  assignee  ob- 
tained the  money  paid  in  acquiring  the  claims  from  the  owner  of 
the  property. 

[2]  Id. — ^BiGHT  TO  Maintain  Separate  Action  on  Bond. — A  con- 
tractor's bond  executed  pursuant  to  the  provisions  of  section  1183 
of  the  Code  of  Civil  Procedure  inures  to  the  benefit  of  all  per- 
sons furnishing  materials  to  be  used  in  the  work  described  in  the 
contract,  to  all  of  whom  it  accords  a  right  of  action  for  mate- 
rials so  furnished,  either  in  a  separate  action  upon  the  bond  or  in 
any  suit  brought  to  foreclose  mechanics'  liens  upon  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  T.  Blakely  for  Appellant 

Taylor  &  Forgy  for  Respondent. 

SHAW,  J. — ^Action  to  recover  on  a  contractor's  bond 
given  pursuant  to  the  provisions  of  section  1183  of  the  Code 
of  Civil  Procedure.  Judgment  went  for  plaintiff,  from 
which  defendant  appeals  on  the  judgment-roll. 

[1]  It  appears  that  the  Boynton  Company  and  the 
Nelson  Manufacturing  Company  furnished  materials  to  a 
subcontractor  and  used  in  the  construction  of  a  building, 
for  which  payment  was  not  made,  which  claims  and  all 
right,  title,  and  interest  in  and  to  the  bond,  after  the  com- 
pletion of  the  building  and  before  the  commencement  of  the 
action,  were,  as  found  by  the  court,  duly  assigned  by  said 
companies  to  plaintiff,  who  was  the  legal  owner  and  holder 


622  PuRTNGTON  V.  Olsten.  [45  Cal.  App. 


thereof.  In  addition  to  these  findings,  all  of  which  were 
in  favor  of  plaintiff,  the  court  made  the  following  finding: 
**That  at  the  time  said  Boynton  Company  and  said  Nelson 
Manufacturing  Company  assigned  their  said  claims  to  the 
plaintiff,  the  plaintiff  paid  therefor  the  full  amount  of  said 
claims,  and  that  the  money  therefor  was  furnished  to  him 
by  said  Hughes,  the  owner  of  the  building,  and  neither  of 
said  claimants  has  any  further  interest  therein.'' 

Upon  this  finding  appellant  asks  for  a  reversal  of  the 
judgment,  his  contention  being  that  it  appears  therefrom 
that  Hughes,  the  owner  of  the  building,  had  paid  the  claims 
to  the  materialmen,  and  hence  no  action  therefor  could  be 
founded  on  the  bond.  We  do  not  so  interpret  the  finding. 
On  the  contrary,  construing  it  in  support  of  the  judgment, 
it  appears  therefrom  that  plaintiff  obtained  from  Hughes 
the  money  with  which  he  acquired  the  claims,  as  to  the  valid- 
ity of  which,  and  the  assignor's  right  to  recover  upon  the  bond 
in  the  absence  of  an  assignment,  no  attack  is  made.  The 
court  found  that  the  claims  which  were  the  subject  of 
transfer  by  assignment  were  unpaid  and  that  they  were 
duly  and  regularly  assigned  to  plaintiff.  Prom  whom  or 
how  he  obtained  the  money  paid  in  acquiring  the  claims 
was  not  a  matter  which  concerned  defendant,  since,  as  to 
him,  the  assignment  would  have  been  equally  valid  without 
such  payment.  Hence,  the  fact  so  found  seems  to  be 
wholly  immaterial. 

[2]  Equally  without  merit  is  appellant's  contention  that 
no  recovery  could  be  had  on  the  bond  except  in  an  action  to 
foreclose  a  mechanic's  lien  on  the  building,  wherein  there 
should  be,  as  a  condition  of  such  recovery,  an  adjudication 
of  an  unpaid  balance.  By  the  terms  of  the  bond  executed 
in  pursuance  of  the  provisions  of  the  statute,  it  inured  to 
the  benefit  of  all  persons  furnishing  materials  to  be  used  in 
the  work  described  in  the  contract,  to  all  of  whom  it  ac- 
corded a  right  of  action  for  materials  so  furnished,  either 
in  a  separate  action  upon  the  bond  or  in  any  suit  brought 
to  foreclose  mechanics'  liens  upon  the  property.  {Oeneral 
Elec.  Co.  V.  American  Bonding  Co.,  180  Cal.  765,  [182 
Pac.  444].) 

While  the  action  was  brought  against  both  the  contractor 
and  his  surety,  it  is  claimed  that  judgment  was  rendered 
against  the  surety  only,  which  fact  is  urged  by  appellant  as 
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another  reason  for  reversal.  Not  only  does  the  bond,  in 
express  terms,  authorize  the  bringing  of  an  action  against 
the  principal  and  surety,  or  either  of  them,  but  appellant 
does  not  even  suggest  that  a  suit  may  not  be  maintained 
against  a  surety  for  the  default  of  his  principaL 
The  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GIt.   No.   2082.    Second   Appellate   District,   Diyision  Two. — January 

29,  1920.] 

FRED  J,  KARST,  Appellant,  v.  H.  A.  SELLER  et  al., 

Respondents. 

[1]  Plagb  or  Trial— Rescission  of  Contract — ^Fraud — Action  to 
Becoyeb  Money  Paid  and  Damages — ^Parties  Defendants. — In 
an  action  to  recover  money  paid,  notes  given  and  damages  in* 
enrred  bj  reason  of  a  rescinded  contract  of  sale  of  a  motor-truck 
to  plaintiff  bj  alleged  fraudulent  and  false  representations,  only 
the  parties  to  such  contract,  or  those  in  privity  with  them,  can  be 
joined;  and,  while  one  not  a  party  to  the  contract  but  who  fraudu- 
lently participated  in  inducing  the  execution  of  the  contract  would 
be  liable  in  an  action  for  damages,  he  would  not  be  a  party  to  the 
liability  involved  in  the  rescission,  and  his  joinder  as  a  defend- 
ant will  not  justify  the  retention  of  the  action  in  the  county  of 
his  residence  as  against  the  motion  and  demand  of  the  defendant 
party  to  the  contract  that  the  place  of  trial  be  changed  to  the 
county  of  the  latter's  residence. 

[2]  Id. — Order  Ghanoinq  Place  of  Trial — ^Estoppel  to  Commence 
New  Action. — Where  the  court  on  a  motion  by  one  defendant  to 
change  the  place  of  trial  to  the  county  of  his  residence  has  deter- 
mined that  his  codefendant  is  not  a  proper  party  to  the  action 
and  granted  the  change  of  venue,  the  plaintiff  is  estopped  from 
bringing  a  new  action  and  again  making  the  latter  a  defendant 
to  give  jurisdiction  under  the  same  state  of  facts,  or  by  merely 
camouflaging  them  in  a  different  form  of  action  which  such  facts 
will   not  support. 

[3]  Id. — Statement  Cause  of  Action— Conclusive  of  Complaint 
— BioHT  TO  Present  Sufficiencv  on  Motion  for  Change  of 
Venue. — The  fact  that  the  complaint  states  a  cause  of  action 
against  the  defendant  resident  in  the  county  where  the  action  is 
brought  is  not  conclusive  as  against  a  motion  by  a  codefendant  to 
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change  the  place  of  trial  to  the  conntj  of  the  hitter's  residence, 
but  it  may  be  shown  on  snch  motion  that  the  cause  of  action 
stated  does  not  in  reality  exist. 
[4]  Id. — Obdeb  for  Change  of  PtACX  of  Trial — Pinalitt  of — Appeal 
FROM. — An  order  for  change  of  place  of  trial  has  all  the  charac- 
teristics of  a  final  judgment,  and  an  appeal  lies  therefrom. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  changing  the  place  of  trial.  Pat  R  Parker, 
Judge  Presiding.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stewart  ft  Stewart  and  Wm.  H.  Holmes  for  Appellant. 

Norman  A.  Eisner  and  Overtan,  Lyman  &  Plumb  for 
Respondents. 

SLOANE,  J. — ^Plaintiff  appeals  from  an  order  changing 
the  place  of  trial  of  this  action  from  the  county  of  Los 
Angeles  to  the  city  and  county  of  San  Francisco. 

The  order  was  made  on  the  application  of  the  defendant 
Seller  on  the  grounds  that  he  is  a  resident  of  San  Francisco, 
that  no  cause  of  action  exists  in  favor  of  plaintiff  against  the 
other  defendant,  J.  E.  Armstrong,  and  that  the  attempt 
to  state  a  cause  of  action  against  said  Armstrong  was  fraud- 
ulent and  for  the  sole  purpose  of  having  the  action  tried 
in  Los  Angeles  County,  where  said  plaintiff  and  the  defend- 
ant Armstrong  reside. 

The  complaint  is  on  an  action  to  recover  money  paid, 
notes  given  and  damages  incurred  by  reason  of  a  rescinded 
contract  of  sale  of  a  motor-truck  to  plaintiff  by  alleged 
fraudulent  and  false  representations.  It  is  alleged  that  the 
two  defendants  were  engaged  in  the  business  of  selling 
motor-trucks,  and  conspired  together  to  deceive,  cheat,  and 
defraud  plaintiff;  that  they  falsely,  fraudulently,  and  will- 
fully represented  the  truck  to  be  a  two-ton  truck,  entirely 
new,  in  perfect  running  order,  whereas  it  was  only  a  ton  and 
a  half  truck,  was  not  new,  and  had  been  misused  and  dam- 
aged; that  these  facts  were  known  to  defendants  and  un- 
known to  plaintiff;  that  he  had  no  knowledge  of  motor- 
trucks himself,  but  relied  upon  the  representations  and  was 
induced  thereby  to  make  the  purchase;  and  that  he  was 
damaged,  etc. 
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[1]  For  the  purposes  of  the  issue  presented  on  motion  for 
ehange  of  venue,  or  as  against  a  general  demurrer,  this 
complaint  states  a  cause  of  action  against  both  defendants. 
If  the  order  appealed  from  can  be  sustained,  it  must  be  on 
the  alleged  ground  that  the  joinder  of  the  defendant  Arm- 
strong was  fraudulently  made  for  the  sole  purpose  of  hold- 
ing the  action  in  the  courts  of  Los  Angeles  County.  It  is 
provided  in  section  395  of  the  Code  of  Civil  Procedure 
that  ''if  any  person  is  improperly  joined  as  a  defendant,  or 
has  been  made  a  defendant  solely  for  the  purpose  of  having 
the  action  tried  in  the  county  where  he  resides,  his  residence 
must  not  be  considered  in  determining  which  is  the  proper 
county  for  the  trial  of  the  action.*' 

Respondents,  in  support  of  the  order  granting  the  change 
of  venue,  rely  upon  certain  facts  appearing  in  the  bill  of 
exceptions.  It  appears  that  previous  to  filing  this  complaint 
plaintiff  brought  suit  in  Los  Angeles  County  on  this  same 
cause  of  action  against  the  defendant  Seller  alone.  A 
change  of  venue  was  granted  because  of  defendant's  resi- 
dence in  San  Francisco,  and  the  papers  were  transmitted  to 
the  superior  court  of  San  Francisco  County,  whereupon 
plaintiff  dismissed  the  action  and  brought  another  suit  on 
the  same  cause  of  action,  again  in  the  county  of  Los  Angeles, 
joining  as  defendants  J.  £.  Armstrong  and  one  Sanford 
Wixon,  the  latter  being  also  a  resident  of  the  county  of 
Los  Angeles.  A  change  of  venue  to  San  Francisco  was 
ordered  also  in  this  case.  It  does  not  appear  from  the 
record  on  what  ground,  but  it  seems  to  be  conceded  by  the 
argument  that  it  was  on  the  application  of  defendant  Sel- 
ler, and  because  of  his  residence  in  San  Francisco.  Whether 
the  ruling  of  the  court,  however,  was  on  the  ground  that 
the  complaint  did  not  state  a  cause  of  action  against  the  Los 
Angeles  defendants,  or  on  the  ground  that  no  meritorious 
ground  of  action  existed  against  them,  is  not  indicated. 
Neither  does  it  appear  from  the  bill  of  exceptions  on  behalf 
of  the  plaintiff  that  the  second  action  was  dismissed.  From 
all  that  appears  from  the  record  it  may  still  be  pending  in 
the  superior  court  of  San  Francisco.  However,  no  issue 
is  raised  on  this  appeal  as  to  another  action  pending,  and 
all  we  have  to  consider  is  whether  or  not  a  valid  cause 
of  action,  pleaded  in  good  faith,  is  set  out  in  the  complaint 
here  against  J.  E.  Armstrong. 

45  Oftl.  App,--40 
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We  do  not  think  the  record  on  the  order  before  us  dis- 
proves the  existence  of  a  cause  of  action  against  Seller  and 
Armstrong,  jointly,  on  the  alleged  facts;  but  such  cause 
of  action,  if  it  exists,  is  a  cause  of  action  for  damages  for 
fraud  and  deceit,  and  not  for  recovery  on  rescission  of  the 
contract.  The  complainant,  in  such  a  case  as  this,  may  rely 
on  the  rescission  of  the  contract  and  sue  to  recover  the  con- 
sideration and  his  damages  in  attempting  to  carry  out  the 
contract,  or,  recognizing  the  contract,  he  may  sue  for  dam- 
ages for  the  fraud  perpetrated.  The  action  in  which  the 
order  here  appealed  from  was  made  is  on  the  rescission,  and 
it  is  contended — we  think  rightly — ^that  only  the  parties 
to  such  contract,  or  those  in  privity  with  them,  can  be 
joined.  While  the  complaint  in  this  action  charges  both  de- 
fendants jointly  on  the  contract,  the  record  on  the  motion 
for  change  of  venue  discloses  that  the  contract  in  question 
was  one  between  the  plaintiff  and  defendant  Seller  alone. 
The  fact  that  defendant  Armstrong  fraudulently  parti- 
cipated in  inducing  the  execution  of  the  contract,  while  it 
would  render  him  liable  in  an  action  for  damages,  does 
not  make  him  a  party  to  the  liability  involved  in  the  re- 
scission. 

[2]  But  irrespective  of  the  correctness  of  respondents' 
contention  on  this  point,  we  are  of  the  opinion  that  plain- 
tiff was  estopped  by  the  order  granting  a  change  of  venue 
in  the  second  action  from  again  renewing  this  same  action 
in  the  Los  Angeles  court.  That  action  joined  defendants 
Seller  and  Armstrong  on  the  same  state  of  facts  as  form 
the  basis  for  the  present  suit.  The  court  granted  a  change 
of  venue  to  San  Francisco  on  the  application  of  defendant 
Seller  because  of  his  being  a  resident  of  that  city  and 
county.  The  facts  pleaded  in  that  case  are  shown  to  be 
the  same  as  actually  exist  in  this.  If  they  would  not  justify 
the  joinder  of  the  two  defendants  then,  they  will  not  justify 
it  now.  The  court,  on  a  hearing  of  the  matter,  mast  neces- 
sarily have  held  that  under  that  state  of  facts  the  defendant 
Armstrong  was  not  a  necessary  party  defendant.  The  rec- 
ord does  not  disclose  on  what  showing  of  facts,  outside 
the  allegations  of  the  complaint,  the  order  changing  the 
place  of  trial  was  made  in  that  action,  but  we  must  presume 
it  was  such  as  to  support  tho  order.  [3]  Under  the  pro- 
visions of  section  395  of  the  Code  of  Civil  Procedure,  supra, 


Jan.  1920.]  Karst  v.  Seller.  627 

and  the  decision  of  the  supreme  court  in  McDonald  v. 
California  Timber  Co,,  151  Cal.  159,  [90  Pac.  548],  the 
mere  fact  that  the  complaint  in  this  case  states  a  cause 
of  action  against  Armstrong  is  not  conclusive.  It  may 
be  shown  that  the  cause  of  action  stated  does  not  in  reality 
exist.  As  we  have  pointed  out,  the  lower  court,  by  the 
order  made  on  the  second  suit,  passed  upon  that  point;  and 
we  are  satisfied,  whether  the  matter  may  be  considered  res 
adjudicata  or  not,  that  a  defendant,  having  been  determined 
to  be  an  improper  party  on  one  application  for  change  of 
place  of  trial,  cannot  again,  and,  perhaps,  again  and  again, 
be  made  a  defendant  to  give  jurisdiction  under  the  same 
state  of  facts,  by  merely  camouflaging  them  in  a  different 
form  of  action  which  such  facts  will  not  support. 

[4]  The  action  of  the  court  on  the  questions  involved 
in  the  order  for  change  of  place  of  trial  has  all  the  charac- 
teristics of  a  final  judgment.  Issues  of  fact  are  presented 
and  tried  on  their  merits,  and  an  appeal  lies  from  the 
order.  We  find  no  California  decisions  on  this  point,  but 
the  general  rule  in  other  jurisdictions  seems  to  be  that  if 
a  motion  involves  a  substantial  right,  and  a  full  hearing  is 
afforded  thereon,  and  the  order  made  on  such  motion  is 
appealable,  such  order  is  a  final  adjudication  of  all  matters 
involved  in  the  motion.  (Ann.  Cas.  1914D,  975,  note; 
Hoge  V.  Norton,  22  Kan.  265;  Truesdale  v.  Farmers*  Loa/n 
etc.  Co.,  67  Minn.  454,  [64  Am.  St.  Rep.  430,  70  N.  W. 
568] ;  Bennett's  Admr.  v.  BusselVs  Extrx.,  39  Mo.  152,  [90 
Am.  Dec.  457];  Fitterling  v.  Welch,  76  Minn.  441,  [79 
N.  W.  500] ;  Rogers  v.  McCord-Collins  Co.,  19  Okl.  115,  [91 
Pac.  864] ;  Smith  v.  Zalinski,  94  N.  T.  524.) 

The  order  appealed  from  is  afSrmed. 

Finlayson,  P.  J.,  and  Thomas^  J.^  concurred. 
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[Civ.   No.   2480.    Seeond   Appellate   Distrieti   Diviflion    One. — Januaiy 

29,  1920.] 

FRANK  M.  McKEY,  Respondent,  v.  E.  D.  MACINTOSH 

et  al.,  Appellants. 

[1]  pROMissoBT  NoTB— Assignment  bt  CSobporation— Loss  or  Assign- 
ment— Admissibilitt  of  Copy  in  Evidence. — In  an  action  on  a 
promissory  note  assigned  to  plaintiff  bj  the  corporation  payee,  the 
loss  of  the  original  deed  of  assignment,  shown  to  have  been  duly 
executed  by  officers  of  the  corporation  and  the  seal  affixed  thereto 
pursuant  to  a  resolntion  adopted  by  the  board  of  directors,  having 
been  established,  a  copy  of  such  deed  is  properly  admitted  in  evi- 
dence. 

[2]  Id. — Possession  of — ^Pbima  Faoob  Showing  of  Ownebship. — In  an 
action  on  a  promissory  note,  possession  of  the  note,  though  not 
indorsed  by  the  payee,  is  sufficient  as  a  prima  facie  showing  of 
ownership. 

[3]  Id.  —  Failubb  of  Gonsidebation  —  Ibbelevant  Evidence.  —  Such 
promissory  note  having  been  given  in  payment  of  an  electric 
motor-car  which  defendants  received  and  retained  for  their  own 
use  and  benefit,  the  court,  in  an  action  thereon,  properly  sustained 
plaintiff's  objection  to  defendants'  offer  to  prove  that  the  car  was 
delivered  to  them  for  demonstration  purposes  pursuant  to  an  agree- 
ment under  which  they  were  to  purchase  other  cars  for  the  purpose 
of  sale  and  that  shortly  after  the  purchase  of  such  car  the  motor 
company  transferred  its  goodwill,  plant,  and  assets  to  plaintiff, 
which  evidence  was  offered  for  the  purpose  of  proving  failure  of 
consideration,  plaintiff  not  having  alleged  nor  daime  1  that  the 
motor  company  and  plaintiff  as  its  assignee  wnre  unab:*),  or  had 
in  any  way  failed,  to  comply  with  the  terms  of  such  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Perry  F,  Backus  for  Appellants. 

Frank  W.  Wheeler  for  Respondent. 

SHAW,  J. — This  is  an  appeal  by  defendants  from  a  judg- 
ment in  favor  of  plaintiff  upon  a  promissory  note  executed 

1.    Proper  form  of  certification  that  paper  or  document  is  true  copy, 
note,  Ann.  Oas.  19120,  942. 
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by  E.  D.  and  B.  B.  Macintosh,  payment  of  which  was  guar- 
anteed  by  defendant  Duffet. 

The  court  found  that  pIainti£F  was  the  legal  owner  and 
holder  of  the  note,  which  by  its  terms  was  made  payable 
to  the  Chicago  Electric  Motor  Car  Company.  [1]  Error 
is  predicated  upon  the  fact  that  the  court,  in  support 
of  this  finding,  admitted  in  evidence  a  copy  of  a  deed 
of  assignment  whereby  the  Chicago  Electric  Motor  Car 
Company  duly  transferred  to  plaintiff  all  its  assets,  includ- 
ing the  note  herein  sued  ux>on.  The  loss  of  the  original 
deed,  shown  to  have  been  duly  executed  by  officers  of  the 
corporation  and  the  seal  affixed  thereto  pursuant  to  a  reso- 
lution adopted  by  the  board  of  directors,  was  fully  estab- 
lished, and  hence  it  was  not  error  to  admit  the  copy  thereof. 
[2]  Moreover,  not  only  was  the  note  indorsed  by  the  payee 
named  therein  {Meyer  v.  Foster,  147  Cal  166,  [81  Pac. 
402]),  but  plaintiff's  possession  of  the  note,  though  not  in- 
dorsed, was  sufficient  as  a  prima  facie  showing  of  his  own- 
ership (Berri  v.  Minium,  1  Cal.  Unrep.  50) ;  hence  de- 
fendants could  not  have  been  prejudiced  by  the  evidence 
complained  of,  even  were  it  deemed  incompetent. 

[3]  Another  alleged  error  is  based  upon  the  rulings  of 
the  court  in  refusing  to  admit  evidence  offered  by  defend- 
ants for  the  purpose  of  showing  want  of  consideration  for 
the  note,  which  was  given  as  the  purchase  price  of  a  Chicago 
electric  motor-car  sold  and  delivered  by  the  company  to 
the  makers  of  the  note.  While  appellants  at  all  times 
retained  possession  of  the  car,  they,  nevertheless,  insist  that 
they  should  not  be  required  to  pay  for  the  same,  for  the 
reason  that  on  June  17,  1914,  they,  subject  to  cancellation 
at  its  pleasure,  entered  into  a  contract  with  the  Chicago 
Electric  Motor  Car  Company  whereby  it  agreed  to  sell  and 
they   agreed,   on  or  before  June   17,   1915,  to   buy  from 

said  Motor  Company  "as  many of  the  electric  pleasure 

cars  manufactured  by  the  Chicago  Electric  Motor  Car 
Company,*'  at  the  prices  therein  specified,  which  said  con- 
tract further  provided  that  the  Macintoshes  should  at  all 
times  keep  on  hand  for  demonstrating  purposes  one  model 
of  the  motor-car  so  manufactured  by  said  company,  and 
pursuant  to  which  provision  it  is  claimed  the  car  in  ques- 
tion was  purchased.  It  is  further  alleged  in  the  answer 
that  shortly  after  the  purchase  of  said  car  the  Motor  Com- 
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pany  made  an  assignment  of  its  goodwill,  franchise,  plant, 
and  all  its  assets  to  the  plaintiff  herein,  by  reason  of  which 
fact  it  was  unable  to  furnish  defendants  with  cars.  It  is 
not  alleged  nor  claimed,  however,  that  defendants,  under 
and  pursuant  to  the  terms  of  said  contract,  ever  at  any  time 
tendered  the  payment  or  made  the  deposit  required  as  a 
condition  of  their  right  to  demand  delivery  of  cars,  or 
sought  to  purchase  any  cars  from  the  Motor  Company  or 
its  assignee,  or  that  either  of  them  committed  any  breach 
whatsoever  of  the  terms  of  the  contract.  From  aught  that 
appears  to  the  contrary,  the  assignee,  as  successor  in  inter- 
est to  the  contract,  was  prepared  to  and  would  have  com- 
plied with  the  terms  thereof  had  demand  therefor  been 
made  by  defendant& 

The  fact  that  the  Motor  Company  transferred  its  goodwill, 
plant,  and  assets  to  another  constituted  no  defense  to  the 
payment  of  the  note  so  given  in  the  purchase  of  the  electric 
car  which  defendants  received  and  retained  for  their  own 
use  and  benefit.  The  questions  asked  by  defendants,  so  far 
as  pertinent  to  the  issues,  and  whatever  the  answers  might  have 
been,  were  not  calculated  to  elicit  evidence  tending  to  show 
the  failure  or  want  of  consideration  for  the  note;  hence  the 
court  did  not  err  in  sustaining  the  objections. 

The  judgment  is  a£Srmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CiT.  No.  8162.    Second  Appellate  District,  Division  Two. — January 

29,  1920.] 

SIERRA  PAPER  COMPANY  (a  Corporation),  Appellant, 
V.  E.  H.  GREPPIN,  Trustee,  etc.,  et  al..  Respondents. 

[1]  Trusts — ^Execution  of  Mobtoaob  fob  Bensfit  of  GBXDnx>B8— 
Enforcement  of  Payment — ^Discretionary  Powers  of  Trustb 
— Bight  of  G^ieditors  to  Coutel  Action. — Where  a  debtor  eze* 
entee  a  note  and  chattel  mortgage  to  a  triistee  for  the  benefit 
of  his  creditors  and  there  is  no  agreement  among  the  creditors 
giving  such  trustee  discretionary  power  as  to  the  time  and  condi- 
tions under  which  he  should  proceed  to  enforce  payment  under 
the  terms  of  the  note  and  mortgage,  one  of  the  principal  credi- 
tors has  the  right  to  insist  upon  reasonablj  prompt  action  bj  the 
trustee. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Hocker  &  Austin  and  L.  L.  Burns  for  Appellant. 
Oeo.  Beebe  and  Horace  S.  Wilson  for  Bespondents. 

SLOANE,  J. — The  facts  in  this  case,  so  far  as  material  to 
the  issues  on  this  appeal,  are  that  one  H.  A.  Miller,  engaged 
in  the  printing  business,  being  indebted  to  a  number  of 
creditors,  including  the  plaintiff.  Sierra  Paper  Company,  a 
corporation,  in  varying  amounts  aggregating  several  thou- 
sand dollars,  executed  a  chattel  mortgage  upon  his  printing 
plant,  securing  his  promissory  note  for  the  entire  indebt- 
edness, to  the  defendant  E.  H.  Greppin  as  trustee  for  the 
benefit  of  the  creditors.  The  note,  dated  July  29,  1915, 
was  made  payable,  $176.77  on  the  15th  of  September,  1915, 
and  the  balance  in  fifty-one  installments  of  $150  each, 
the  first  to  be  paid  on  the  1st  of  September,  1915,  and  a 
like  installment  on  the  fifteenth  of  each  and  every  month 
thereafter,  with  interest  at  eight  per  cent  on  each  of  the 
deferred  payments.  The  note  provided  that  the  whole 
amount  of  principal  and  interest  should  become  immediately 
due  and  payable  upon  the  happening  of  any  one  of  several 
contingencies,  among  which  was  the  failure  to  pay  any  in- 
stallment of  principal  or  interest  when  due,  '^  notwithstand- 
ing any  other  stipulation  herein  contained."  The  mortgage 
provided  that  on  the  happening  of  any  of  the  contin- 
gencies named  in  the  note,  the  whole  sum  should  become  due 
and  payable  at  the  option  of  the  legal  holder  of  the  note, 
at  once  and  without  notice.  The  mortgage  further  em- 
powered the  mortgagee,  at  his  option,  upon  any  default 
on  the  part  of  the  mortgagor,  to  foreclose  the  mortgage 
as  provided  by  law.  It  was  also  made  optional  with  the 
mortgagee,  in  case  of  default  in  any  of  the  conditions,  to 
take  possession  of  the  property  without  notice  to  the  mort- 
gagor, and  to  sell  the  same  at  public  auction  or  private  sale, 
with  or  without  notice. 

There  was  nothing  in  the  terms  of  either  the  note  or 
mortgage  indicating  the  nature  or  conditions  of  the  trust, 
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or  for  whose  benefit  the  instruments  were  executed  or  the 
trust  created. 

Miller  defaulted  in  his  payments  from  the  outset,  having 
made  only  one  payment  of  $75  in  over  a  year,  up  to  the 
time  this  suit  was  commenced.  Plaintiff  made  demand  upon 
the  trustee  to  enforce  payment  under  the  note  and  mort- 
gage, and  on  his  refusal  to  do  so  began  this  suit  for  a  fore- 
closure of  the  mortgage  in  November,  1916,  in  its  own  name 
as  one  of  the  beneficiaries  of  the  trust,  making  Miller  the 
mortgagor,  Greppin  the  mortgagee  and  trustee,  and  the  other 
creditors  and  beneficiaries  parties  defendant.  The  judg- 
ment was   for  defendants  and   plaintiff  appeals. 

The  only  question  raised  is  as  to  the  discretion  of  the 
trustee  regarding  the  time  and  manner  of  enforcing  the 
claims  of  the  creditors  under  this  transaction. 

[1]  As  before  stated,  there  is  nothing  in  the  writings 
indicating  the  powers  or  duties  of  the  trustee,  and  the  parol 
evidence  on  that  point,  as  shown  in  the  record,  is  meager, 
vague,  and  indefinite.  In  the  absence  of  any  agreement 
among  the  creditors  giving  the  trustee  discretionary  power 
as  to  the  time  and  conditions  under  which  he  should  pro- 
ceed to  enforce  payment  under  the  terms  of  the  note  and 
mortgage,  it  may  be  conceded  that  the  plaintiff,  one 
of  the  principal  creditors,  would  have  the  right  to  insist 
upon  reasonably  prompt  action  by  the  trustee.  {Estate 
of  neberle,  155  Cal.  723,  [102  Pac.  935];  Citizens'  Bank 
V.  Los  Angeles  etc.  Co,,  131  Cal.  187,  191,  [82  Am.  St.  Rep. 
341,  63  Pac.  462] ;  Story's  Equity  Jurisprudence,  sec.  1275.) 
The  trial  court,  however,  found  on  this  point  as  follows: 
**That  it  is  true  that  at  the  time  of  the  delivery  of  the 
note  as  alleged  in  paragraph  lY  of  plaintiff's  complaint 
and  at  the  time  of  the  execution  of  the  chattel  mortgage  as 
alleged  in  paragraph  Y  of  plaintiff's  complaint,  there  was 
an  agreement  that  E.  H.  Oreppin  should  act  as  trustee 
for  all  of  the  creditors;  that  said  agreement  and  under- 
standing was  with  all  of  the  creditors,  and  said  agreement 
was  oral  and  provided  that  said  E.  H.  Greppin  should  have 
entire  discretionary  power  as  to  the  manner  of  handling 
said  trust,  and  that  said  E.  H.  Greppin  was  not  to  enforce 
the  performance  of  the  terms  of  said  mortgage  or  note  un- 
less in  his  judgment  said  note  should  be  collected  and  said 
mortgage  foreclosed."    The  evidence  shows  that  the  trustee 
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acted  in  the  premises  to  the  best  of  his  judgment,  and  on  a 
condition  of  facts  which,  to  all  the  other  creditors,  at  least, 
made  his  indulgence  and  efforts  to  nurse  this  claim  along 
appear  wise  and  reasonable. 

It  is  obvious  that  if  the  court's  finding  as  to  the  discre- 
tionary powers  given  is  sustained  by  the  evidence,  the 
judgment  must  be  upheld.  It  appears  by  the  mortgage  it- 
self that  an  extension  of  the  mortgage  debt,  by  renewal  or 
otherwise,  was  within  the  contemplation  of  the  parties.  It 
was  shown  by  parol  evidence  to  have  been  customary  with 
the  business  interests  engaged  in  this  line  of  trade  to  take 
over  claims  of  this  kind,  as  was  done  in  the  instant  case, 
by  putting  the  whole  matter  in  the  hands  of  a  representa- 
tive of  the  heaviest  claimant  for  discretionary  settlement 
for  the  mutual  benefit  of  all ;  that  plaintiff  had  been  a  party 
to  such  arrangements;  and  that  if  there  was  no  express  con- 
ferring of  discretionary  power  in  this  instance,  it  was  im- 
plied by  subsequent  conduct  and  acquiescence.  Mr.  Qrep- 
pin, the  trustee  in  this  case,  was  the  personal  representative 
of  the  defendant  Blake,  Moffit  &  Towne,  the  largest  creditor, 
whose  claim  was  for  $3,374.40 — nearly  one-half  the  total 
sum.  Plaintiff's  daim  was  $1,879.68.  There  were  eight 
or  ten  other  creditors  interested.  The  evidence  disclosed  that 
Blake,  MofiSt  &  Towne,  who  were  engaged  in  selling  printer's 
supplies,  and  others  of  the  creditors  in  similar  lines  of 
business,  continued,  during  the  period  covered  by  this  mort- 
gage, to  enjoy  the  patronage  of  the  business  of  the  defend- 
ant Miller,  with  prompt  cash  payments  on  account.  It 
may  readily  be  conceived  that  they  submitted  to  the  pro- 
crastination in  the  payment  of  the  original  mortgage  debt 
with  more  complacency  than  did  the  plaintiff,  which  was 
not  enjoying  a  continuation  of  the  mortgagor's  trade  on 
such  cash  basis.  However,  it  does  not  seem  to  be  seriously 
contended  that  these  creditors,  or  the  trustee,  were  governed 
by  any  unworthy  motives  in  granting  indulgence  on  this 
mortgage  claim.  It  was  testified  in  evidence  that  the  times 
had  been  unpropitious  for  realizing  satisfactory  results  on 
the  security,  but  that  an  arrangement  was  pending  which 
promised  a  favorable  settlement  in  the  course  of  time.  In 
view  of  the  fact  that  the  plaintiff  was  party  to  a  rather  hazy 
and  nebulous  trust  agreement,  we  are  of  the  opinion  that  the 
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trial  court  did  about  as  well  as  could  be  done  in  fixing  its 
terma 
The  judgment  is  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  29,  1920. 

All  the  Justices  concurred* 


[Ciy.   No.   3048.    Beeond   Appellate   District,  Diyision   Two. — Janoary 

29,  1920.] 

MILES  H.  BOND,  Respondent,  v.  JOSEPH  C.  HOLLO- 
WAY,  Defendant;  PACIFIC  COAST  CASUALTY 
COMPANY  OF  CALIFORNIA  (a  Corporation),  Ap- 
pellant. 

[1]  Motor  Vehicles — ^MxTmoiPAL  Ordinance  Prescribing  Boutb — ^Au- 
thorized Deviation  bt  Driver — Evidence — Presumption. — ^In  an 
action  against  a  jitnej-bus  driver  and  hia  insurance  carrier  to 
recover  damages  suffered  bj  collision  with  a  motor-bus  being 
operated  pursuant  to  a  permit  issued  in  accordance  with  the  provi- 
sions of  a  municipal  ordinance,  the  accident  having  happened  at  a 
point  beyond  the  prescribed  terminus  of  the  route  over  which  the 
motor-bus  operated,  it  may  properly  be  assumed,  in  the  absence 
of  evidence  to  the  contrary,  that  such  deviation  was  authorized 
where  the  ordinance  under  which  the  bus  was  operated  in  several 
of  its  clauses  authorizes  a  deviation,  under  circumstances  therein 
specified,  from  the  prescribed  route. 

[2]  Id. — Change  or  State  Serul  Number — Necessity  for  New  Per- 
mit.— The  jitney -bus  driver  having  secured  the  permit  to  operate 
his  motor-buB,  in  accordance  with  the  provisions  of  the  ordi- 
nance, it  was  not  necessary  for  him  to  secure  a  new  permit  for 
that  purpose  at  the  time  the  state  serial  number  of  the  machine 
was  changed,  the  ordinance  not  having  so  provided. 

[3]  Id. — Failure  to  File  Agreement  of  Renewal  of  Poucy — ^Re- 
lease OF  Insurance  Company  from  Lubiuty. — The  ordinance 
having  provided  that  it  should  be  unlawful  to  conduct  any  such 
motor-bus  business  unless  there  should  oe  executed  and  remain  in 
full  force  and  effect  at  ail  times,  and  on  file  in  the  office  of  the 
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city  clerk,  a  certain  indemnitj  insurance  policy,  bnt  not  having 
provided  that  the  agreements  of  renewal  should  thus  be  on  file,  the 
insurance  company  was  not  released  from  liability  by  reason  of  the 
fact  that  the  agreement  of  renewal  covering  the  period  in  which 
the  accident  occurred  was  not  on  file  in  the  office  of  the  city 
clerk  at  the  time  of  the  accident  where  the  policy  was  in  effect 
at  that  time  and  such  agreement  of  renewal  was  thereafter  filed 
with  the  city  clerk« 

[4]  Id.— Execution  of  Indbmnitt  Policies  as  CtoMMSEciAL  Adven- 
ture— Strict  Bules  of  Construction  not  Applicable. — An  in- 
surance company  executing  such  an  indemnity  bond  as  a  commer- 
cial venture  cannot  invoke  the  strict  rules  which  the  courts  and 
statutes  have  devised  for  the  protection  of  gratuitous  sureties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Cbas.  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bowen  &  Bailie  for  Appellant 

Raymond  E.  Hoyt  and  George  H.  Moore  for  Respondent 

SLOANE,  J. — ^Appellant,  Pacific  Coast  Casualty  Company 
of  California,  was  sued  by  the  respondent  to  recover  dam- 
ages suffered  by  collision  with  a  motor  jitney  bus  owned  and 
driven  by  the  defendant  Holloway.  The  latter  was  insured 
against  liability  under  a  casualty  insurance  policy  issued 
by  the  appellant,  which  policy,  by  its  terms,  inured  to  the 
benefit  of  anyone  having  a  cause  of  action  arising  out  of  the 
negligent  operation  of  the  defendant  Holloway 's  motor-bus. 
On  the  trial  before  a  jury  verdict  and  judgment  were  for 
the  plaintiff  in  the  sum  of  $2,290  and  costs.  Special  find- 
ings were  also  returned  by  the  jury ;  and  this  appeal  is  taken 
from  the  order  of  the  trial  court  denying  appealing  defend- 
ant's motion  to  vacate  the  judgment  on  alleged  grounds  of 
inconsistency  of  the  judgment  with  the  special  verdict  of 
the  jury,  under  sections  6G3,  663a  of  the  Code  of  Civil 
Procedure. 

Appellant  relies,  in  its  contention,  upon  an  ordinance  of 
the  city  of  Los  Angeles,  where  the  cause  of  action  arose, 
which  makes  it  unlawful  for  any  person  to  operate  a  motor- 

4.  LiabiUty  of  surety  company  as  distinguished  from  tliut  of 
gratuitous  surety,  note,  12  ▲.  L.  B.  382. 
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bus  without  having  first  obtained  a  permit  in  writing  from 
the  board  of  police  commissioners,  and  requiring  certain  for- 
malities as  a  condition  of  such  permit.  Under  the  permit 
the  person  holding  it  is  entitled  to  obtain  a  license  from  the 
city  clerk  to  operate  his  car  over  a  given  route,  to  be  desig- 
nated in  the  permit.  One  of  the  conditions  for  the  permit  is 
that  the  applicant  shall  procure  and,  at  all  times  while 
operating  under  such  permit,  maintain,  in  full  force  and 
effect,  on  file  in  the  office  of  the  city  clerk,  a  good  and  suffi- 
cient bond  or  policy  of  insurance  for  the  protection  of  any- 
one who  may  suffer  injury  or  damage  through  the  negligent 
operation  of  such  motor-bus,  such  bond  or  policy  in  its 
terms  to  inure  to  and  be  for  the  benefit  and  protection  of 
such  injured  persons,  and  to  be  made  payable  directly 
to  the  injured  or  damaged  person. 

The  defendant  HoUoway  applied  for  and  obtained  such 
permit  from  the  board  of  police  commissioners,  secured  and 
filed  with  the  city  clerk,  in  due  form,  bs  required,  the  in- 
surance policy  issued  by  the  appellant  company,  obtained 
a  city  license  and  entered  upon  the  operation  of  his  motor- 
bus  line,  which,  by  the  terms  of  his  permit,  extending  from 
the  Plaza,  by  way  of  Main  Street  and  Moneta  Avenue,  to 
Fifty-eighth  Street.  The  accident  sued  upon  occurred 
thereafter  on  the  twenty-eighth  day  of  January,  1916.  The 
special  verdict  which  appellant  contends  is  inconsistent  with 
and  fails  to  support  the  judgment,  finds,  in  so  far  as  material 
to  the  points  presented  in  appellant's  argument,  substan- 
tially as  follows:  The  policy  of  insurance  was  executed 
August  31,  1915,  for  a  period  beginning  August  20,  1915, 
and  ending  November  20,  1915.  By  special  indorsement 
dated  October  1,  1915,  .iUd  filed  in  the  office  of  the  city 
clerk  on  October  4,  1915,  this  policy  was  extended  and  con- 
tinued in  force  from  noon  of  the  first  day  of  October,  1915, 
to  midnight  of  the  thirty-first  day  of  December,  1915;  and 
by  a  second  indorsement  dated  December  31,  1915,  said 
policy  was  extended  and  continued  in  force  from  midnight 
of  the  thirty-first  day  of  December,  1915,  to  midnight  of 
the  thirty-first  day  of  March,  1916.  Such  latter  extension 
was  not  filed  in  the  office  of  the  city  clerk  until  February 
3,  1916.  The  accident  on  which  this  suit  was  based  occurred 
on  the  twenty-eighth  day  of  January,  1916,  at  the  junction 
of  Slauson  Avenue  and  Moneta  Avenue,  and  some  two  hun- 
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dred  feet  beyond  and  outside  the  route  described  in  defend* 
ant  HoUoway's  permit  A  permit  dated  August  30,  1915, 
was  issued  by  the  board  of  police  commissioners  to  defend- 
ant HoUoway  whereby  he  was  granted  permission  to  use  his 
Ford  car  No.  150,653  in  carrying  passengers  over  the 
designated  route,  and,  on  filing  the  permit  in  the  city  clerk's 
office,  said  clerk  was  authorized  to  issue  the  defendant  Hol- 
loway  a  license.  On  December  31,  1915,  a  new  state  license, 
No.  89,377,  was  issued  for  defendant  Holloway's  car  and 
the  new  number  plate  substituted  for  the  old.  By  permit 
issued  by  the  board  of  police  commissioners,  of  date  Feb- 
ruary 1,  1916,  defendant  Holloway  was  granted  permission 
to  use  Ford  auto  No.  89,377  in  the  business  of  carrying 
passengers  for  hire  over  the  route  as  previously  granted, 
and,  in  accordance  with  said  permit,  a  license  was  issued 
therefor  by  the  city  clerk  for  a  term  of  three  months  from 
the  first  of  January,  1916,  to  the  first  of  April,  1916.  At 
the  time  of  the  accident  said  Holloway  had  no  other  permit 
or  license  for  the  operation  of  motor-bus  bearing  state 
license  No.  89,377  than  as  last  above  described.  By  special 
indorsement  on  its  policy  hereinbefore  described,  and  dated 
January  3,  1916,  the  appellant  company  agreed  that  the 
automobile  designated  in  the  policy  bore  the  new  state 
license  No.  89,377.  Such  agreement  was  filed  in  the  office 
of  the  city  clerk  February  3,  1916. 

The  particulars  in  which  it  is  claimed  that  these  special 
findings  fail  to  support  and  are  inconsistent  with  the  gen- 
eral verdict  and  the  judgment  are:  (1)  That  the  accident 
occurred  two  hundred  feet  beyond  the  prescribed  terminus 
of  the  motor-bus  route;  (2)  that  at  the  date  of  the  acci- 
dent the  original  permit  and  license  to  defendant  Holloway 
on  his  car  bearing  state  license  No.  150,653  had  expired,  and 
the  renewal  under  the  new  state  number,  89,377,  dating  back 
to  January  1,  1916,  and  covering  the  date  of  the  accident, 
was  not  made  until  February  3,  1916,  after  the  accident; 
and  (3)  that  at  the  time  of  the  accident  the  agreement 
of  extension  of  the  insurance  policy  and  its  application  to 
the  new  state  number  of  defendant  HoUoway's  machine, 
which  was  entered  into  before  the  accident,  was  not  filed 
with  the  city  clerk.  It  is,  therefore,  argued  that  the  defend- 
ant Holloway  was,  at  the  time  of  the  injuries  complained 
ofy  operating  in  violation  of  the  ordinances  of  the  city. 
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as  an  outlaw  on  the  public  streets,  and  that,  the  insurance 
policy  having  been  given  under  the  ordinance  to  cover  the 
operation  of  a  motor-bus  under  and  in  conformity  to  the 
law,  no  liability  existed  under  the  policy. 

As  a  matter  of  fact,  the  policy,  in  its  terms,  is  not  con- 
ditioned upon  and  makes  no  reference  to  the  operation  of 
the  insured  automobile  business  under  or  in  pursuance  to 
any  ordinance,  permit,  or  license,  or  over  any  prescribed 
route.  But  conceding  appellant's  claim  that  it  executed  this 
insurance  policy  as  a  statutory  bond,  and  that  it  is,  there- 
fore, entitled  to  all  the  privileges  of  a  surety  upon  a  statu- 
tory bond,  we  find  very  flimsy  legal  support  for  its  defense, 
and  even  less  equity. 

[1]  In  the  first  place,  the  ordinance  under  which  the  de- 
fendant Holloway  was  operating  substantially  covers  the 
deviation  by  the  auto-bus,  on  the  occasion  of  the  accident, 
from  the  prescribed  route  by  the  following  section:  **It 
shall  be  unlawful  for  the  driver  of  any  motor-bus  to  de- 
viate more  than  three  blocks  from  the  route  set  forth  in 
the  permit  granted  by  said  board  of  police  commissioners, 
except  as  in  this  section  set  forth.  In  case  the  motor-bus 
is  so  deviated,  it  must  return  to  the  point  of  deviation  and 
proceed  in  the  direction  it  was  headed  before  such  de- 
viation. The  driver  of  any  motor-bus  may,  without  special 
permit,  deviate  from  the  route  set  forth  in  said  permit  for 
the  purpose  of  transporting  passengers  to  or  from  any  pub- 
lic attraction  or  demonstration.  If  any  route  over  which 
any  motor-bus  is  operated  lies  within  five  blocks  of  any 
church  or  public  school,  such  motor-bus  may  be  diverted 
from  such  route  and  be  operated  to  such  church  or  pub- 
lic school  and  return  to  the  point  of  diversion  from  such 
route  and  proceed  in  the  direction  in  which  such  motor-bus 
was  headed  before  being  diverted  to  such  church  or  school. 
If  any  route  over  which  any  motor-bus  is  operated  extends 
into  or  passes  through  the  business  district  of  said  city  as 
said  district  is  defined  by  the  ordinances  thereof,  such 
motor-bus  may  be  diverted  from  such  route  while  within 
said  business  district  to  any  point  within  said  district; 
provided,  however,  that  such  motor-bus  is  driven  to  the  ter- 
minal of  said  route  before  the  return  trip  is  made.*'  In 
the  absence  of  any  evidence  to  the  contrary,  it  may  be 
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properly  assumed  that  the  deviation  shown  in  this  case 
comes  under  one  or  the  other  of  these  permissive  clauses. 

[2]  Again,  there  is  not  a  word  of  evidence,  nor  any 
finding  of  the  jury,  that  this  motor-bus  was  operating  at 
the  time  of  the  accident  in  violation  of  law.  The  ordinance 
says  that  it  shall  be  unlawful  for  any  person  to  engage 
in  the  business  of  transporting  passengers  by  motor-bus 
without  complying  with  certain  conditions  and  obtaining  a 
permit.  The  defendant  HoUoway  met  these  requirements 
and  obtained  his  permit.  So  far  as  appears  from  the  por- 
tion of  the  ordinance  printed  in  the  record,  no  requirement 
is  made  for  renewing  the  permit,  or  making  it  unlawful  to 
carry  on  the  business  without  a  license,  or  indicating  how 
often  a  license  must  be  renewed.  It  is  provided  that  the 
police  commissioners  may  suspend  or  revoke  the  permit 
for  failure  or  neglect  to  observe  the  requirements  of  the 
ordinance ;  but  in  this  case  there  seems  to  have  been  no  such 
suspension  or  revocation.  There  is  no  finding  of  the  jury, 
as  appellant  claims,  that  HoUoway  was  running  his  auto- 
bus line  without  a  permit  at  the  date  of  the  accident.  The 
finding  of  the  jury  was  that  at  the  time  of  the  accident  ''he 
did  not  have  any  other  permit  or  license  from  the  city  of 
Los  Angeles  for  the  operation  of  Motor  Bus  No.  89377." 
This  was  the  new  state  serial  number  for  the  same  machine 
covered  by  the  original  permit  under  state  number  150,653. 
We  find  nothing  in  the  record,  and  our  attention  is  called 
to  no  general  law  which  made  it  necessary  for  a  new 
permit  to  issue  from  the  police  commissioners  every  time  a 
change  was  made  in  the  serial  state  number  of  the  machine. 

[3]  There  is  no  merit  in  the  contention  that  there  was 
any  lapse  in  the  policy  of  insurance  merely  because  the 
agreement  of  renewal  covering  the  period  in  which  the  acci- 
dent occurred  was  not  filed  with  the  city  clerk  until  after 
the  accident,  though  duly  entered  into  before  the  accident. 
The  ordinance  does  provide  that  it  shall  be  unlawful  to  con- 
duct any  such  motor-bus  business  unless  there  shall  be  exe- 
cuted and  remain  in  full  force  and  effect  at  all  times,  and 
on  file  in  the  office  of  the  city  clerk,  the  required  indemnity 
policy,  but  such  policy  was  executed  and  filed  with  the  city 
clerk  and  kept  in  full  force  and  effect,  and,  so  far  as 
appears,  continued  on  file  with  the  city  clerk  up  to  and  after 
the  accident.    It  is  not  a  fact  that  the  policy  at  any  time 
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expired.  The  finding  of  the  jury  is  that  there  was  **an 
extension  and  continuation"  of  the  policy  by  special  in- 
dorsement attached  to  the  policy  and  dated  December  31. 
1915,  continuing  it  in  force  from  midnight  of  the  31st  of 
December,  1915,  to  midnight  of  the  31st  of  March,  1916, 
covering  the  date  of  the  accident.  It  was  the  execution  of 
this  extension  by  the  insurance  company,  not  the  filing 
thereof  with  the  city  clerk,  that  continued  the  policy  in 
force.  And  the  jury  does  not  find  that  the  policy  was 
iiot  on  file  with  the  clerk  at  the  date  in  question.  It  finds 
that  the  extension  or  continuation  was  filed  with  the  clerk 
on  February  3d,  after  the  accident.  It  was  executed  the 
thirty-first  day  of  December.  It  was  not  necessary  to  its 
validity  that  it  be  attached  to  the  policy  at  any  given  time 
to  render  it  effective.  In  any  event,  the  failure  to  have 
the  various  indorsements  and  extensions  of  this  policy  on 
file  with  the  city  clerk  is  not  such  a  violation  of  the  condi- 
tions of  the  ordinance  as  the  appellant  could  take  advantage 
of  to  avoid  its  contract. 

There  is  nothing  in  the  findings  of  the  jury  to  justify 
the  conclusion  that  the  defendant  was  not  engaged  in  the 
lawful  conduct  of  his  motor-bus  business,  under  the  protec- 
tion of  a  valid  indemnity  insurance  policy,  at  the  time  of 
the  injuries  complained  of. 

If  the  argument  of  the  court  in  this  decision  seems  narrow 
and  technical,  it  is  at  least  no  more  so  than  the  contentions 
of  appellant.  [4]  Even  as  a  surety  on  a  statutory  bond, 
appellant  cannot  invoke  the  strict  rules  which  the  courts 
and  statutes  devised  for  the  protection  of  gratuitous  sure- 
ties. The  trend  of  modern  decisions  is  to  place  persons  or 
corporations  executing  indemnity  bonds  as  a  commercial 
venture  upon  the  same  footing  as  the  makers  of  ordinary 
contracts. 

The  order  appealed  from  is  afiSrmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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[Civ.    No.    3122.    First    Appellate    District,    Division    Two. — Januarf 

29,  1920.] 

CHARLES  G.  GARDNER,  Trustee,  etc.,  Appellant,  v.  THE 
CITY  OF  GLENDALE  (a  Municipal  Corporation), 
Respondent. 

[1]  Agbnct — Ratification  of  Portion  of  Unauthorized  Act— Ef- 
fect.— If  a  principal  ratifies  any  portion  of  an  nnauthorized  trans- 
action of  his  agent,  he  must  be  deemed  to  have  ratified  the  whole 
of  it 

[2]  Id. — ^Beceipt  of  Benefits. — A  principal  may  not  receive  the  bene- 
fits and  at  the  same  time  disclaim  responsibility  for  the  methods 
adopted   by  his  agent. 

[3]  Id. — Acquiescence  to  Provisions  of  Unauthorized  Contract — 
Ratification — Estoppel. — ^Where,  with  full  knowledge  of  all  the 
facts  involved,  a  principal  reaps  the  fruits  of  the  unauthorized 
contract  of  his  agent,  and  for  some  time  yields  acquiescence  to  its 
provisions,  he  will  be  deemed  to  have  ratified  it,  and  wiU  be 
estopped,  as  against  one  who  has  fully  performed  the  contract 
on  his  part,  from  repudiating  it  to  the  injury  of  the  latter. 

[4]  Id. — Payment  of  Purchase  Price  to  Agent — Settlement  Ef- 
fected Between  Principal  and  Agent — ^Ratification  of  Aobnt^b 
Acts. — In  this  action  to  recover  the  purchase  price  of  certain  fire 
apparatus  sold  and  delivered  to  defendant  through  plaintiff's 
agent,  the  latter  having  received  payment  in  full  therefor  from 
defendant,  the  plaintiff,  in  thereafter  effecting  with  such  agent  a 
partial  settlement,  ratified  the  act  of  the  agent  in  collecting  the 
purchase  price,  notwithstanding  that  prior  to  the  shipment  of 
the  apparatus  he  notified  defendant  that  payments  were  to  be 
made  direct  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    AflSrined 

The  facts  are  stated  in  the  opinion  of  the  court. 

Benjamin  E.  Page  and  Arthur  C.  Hurt  for  Appellant 

W.  E.  Evans  and  Muhleman  &  Crump  for  Respondent. 

NOURSE,   J. — This  is  an   appeal  from  a  judgment   in 
favor  of  defendant  in  an  action  brought  by  plaintiff,   as 


2.    Ratification  of  unauthorized  act  of  an  agent  by  silence,  note, 
li.  &.  A.   1918C,  222. 
45  Gal.  App.- 
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trustee  in  bankruptcy  of  the  Knox  Automobile  Company,  to 
recover  the  purchase  price  of  a  combined  hose  and  chemical 
fire  apparatus  sold  to  the  city  by  the  Vance-Canavan  Motor 
Company,  as  agents  for  the  Knox  Automobile  Company. 
I'he  defendant  alleged  payment  and  facts  upon  which  it 
claimed  an  estoppel  against  the  plaintiff.  The  court  found 
that  all  the  allegations  of  the  plaintiff's  complaint  were 
true,  excepting  those  with  reference  to  nonpayment  of  the 
purchase  price  of  the  apparatus;  and  also  found  that  the 
acts  of  the  agents  of  plaintiff  in  collecting  the  amount 
of  plaintiff's  demand  from  the  city  were  thereafter  fully 
and  completely  ratified  by  the  plaintiff  and  constituted  full 
payment  by  the  defendant  of  plaintiff's  claim.  As  conclu- 
sions of  law,  the  trial  court  found  that  plaintiff  was 
estopped  from  the  right  to  recover  against  the  defendant 
and  that  the  acts  of  the  agents  of  plaintiff  in  collecting  the 
amount  of  plaintiff's  demand  from  the  city  were  there- 
after fully  and  completely  ratified  and  confirmed  by  the 
plaintiff  and  constituted  full  payment  of  the  claim. 

The  facts  of  the  case  are  that  in  May,  1913,  plaintiff's 
agents,  the  Vance-Canavan  Motor  Company,  procured  from 
the  city  of  Glendale  a  contract  for  the  purchase  of  certain 
fire  apparatus  from  the  Knox  Automobile  Company.  There- 
after the  latter  company  was  adjudged  bankrupt  and  the 
plaintiff  was  appointed  trustee  of  its  estate.  The  apparatus 
was  constructed  according  to  specifications  under  his  direc- 
tion, and  on  September  19,  1913,  he  addressed  to  the  city 
of  Glendale  a  letter  stating  that  he  was  shipping  the  appara- 
tus to  his  agents  for  delivery  to  the  city  and  requested 
that  the  payment  be  made  directly  to  him  and  not  to  his 
agents.  Four  days  later  plaintiff  shipped  the  apparatus 
to  his  agents,  and  at  the  same  time  addressed  them  a  letter 
inclosing  an  invoice,  which  read  in  part  as  follows:  *'Sold 
to  Vance-Canavan  Motor  Car  Co.,  Los  Angeles,  Cal.,  1  Model 
M  3  Combination  #5240  $6250.00.  Less  20%,  $1250.00, 
$5000.00.  Less  5%,  $250.00,  $4750.00.  For  Glendale  Fire 
Dept"  The  apparatus  was  received  by  the  agents  in  Los 
Angeles,  who  paid  the  freight  thereon.  When  delivery  was 
tendered  to  the  city  authorities  they  exhibited  to  the  agents 
plaintiff's  letter  of  September  19th  directing  that  payment 
be  made  to  the  receiver,  whereupon  the  agents  declined 
to  make  delivery.    The  time  for  delivery  specified  in  the 
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original  contract  having  long  since  expired,  the  city  au- 
thorities demanded  that  immediate  delivery  be  made,  and, 
in  order  to  secure  delivery,  they  took  from  the  agents  an 
agreement  to  indemnify  the  city  against  any  claim  which  the 
trustee  might  make  against  it,  and  thereupon  made  pay- 
ment to  the  agents  of  the  full  sum  of  $6,250  and  accepted 
the  apparatus.  Some  time  thereafter  the  plaintiff  wrote  to 
the  city  authorities  inquiring  when  payment  would  be  made 
to  him,  and  in  reply  thereto  the  city  clerk  notified  him  that 
payment  in  full  had  been  made  through  his  agents  and  that 
the  city  had  taken  security  to  satisfy  any  claims  which  the 
plaintiff  might  make  against  it.  On  February  27,  1914, 
plaintiff  wrote  to  the  city  authorities  that  he  had  not  re- 
ceived the  warrant  from  his  agents,  and  that  he,  therefore, 
made  demand  upon  the  city  for  a  duplicate  warrant.  In 
March  of  the  same  year  plaintiff  came  to  Los  Angeles  and 
conferred  with  the  city  authorities  and  his  agents,  at  which 
time  he  was  informed  by  the  city  authorities  that  unless 
an  adjustment  was  made  the  city  would  commence  suit 
against  him  and  his  agents  to  have  the  controversy  legally 
determined.  A  few  days  thereafter  plaintiff  notified  the 
city  authorities  that  some  settlement  had  been  made  with  his 
agents,  but  the  details  of  the  settlement  were  not  made 
known  to  defendant  until  after  this  proceeding  was  insti- 
tuted. The  trial  court  found  that,  as  a  result  of  his  visit  in 
March,  1914,  the  plaintiff  received  from  his  agents  the  sum 
of  $2,202,  which  he  then  agreed  should  be  applied  on  the 
money  collected  by  his  agents  from  the  city  of  Qlendale,  and 
that  at  the  same  time  he  gave  to  his  agents  credit  for  the 
sum  of  one  thousand  five  hundred  dollars  as  commissions 
due  them  on  account  of  the  sale  of  the  apparatus  to  the 
city.  The  court  also  found  that  in  March,  1914,  one  of 
plaintiff's  agents  was  the  owner  of  certain  property  and 
property  interests,  both  real  and  personal,  and  that  defend- 
ant's attorney  was  aware  of  those  facts  at  the  time  and  for- 
bore to  sue  by  reason  of  the  statement  of  plaintiff  made  at 
that  time  regarding  the  settlement  which  he  had  made 
with  his  agents;  that  since  said  time  said  agent  had  disposed 
of  or  lost  his  property  and  was,  at  the  time  of  the  filing 
of  this  action,  insolvent.  Upon  these  facts  the  trial  court 
found  that  the  defendant  had  made  full  payment  of  the 
purchase  price  of  the  apparatus  to  plaintiff's  agents,  that 
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the  receipt  of  the  purchase  price  was  ratified  and  confirmed 
by  plaintiff,  and  that  plaintiff  was  estopped  from  any  right 
to  prosecute  the  action  against  the  defendant. 

If  any  one  of  these  special  defenses  is  sound,  the  judgment 
in  favor  of  the  defendant  must  be  affirmed.  That  the  act 
of  the  agents  in  collecting  the  purchase  price  of  the  appara- 
tus was  fully  ratified  by  their  principal  cannot  be  doubted. 
The  sale  was  actually  made  by  the  agents  with  the  approval 
of  the  principal;  and  thereafter,  and  before  delivery,  the 
principal  notified  respondent  that  it  should  make  payment 
directly  to  him;  but  four  days  later  he  shipped  the  goods 
to  the  agents  and  billed  them  to  him  for  $4,750,  rather  than 
$6,250,  the  agreed  purchase  price.  He  did  not  bil\  the 
apparatus  at  any  time  to  the  city  of  Glendale,  but  required 
the  agents  to  pay  the  freight  on  arrival  and  left  it  to  the 
agents  to  make  delivery  and  receive  payment  without  any 
notice  to  the  agents  of  the  previous  instructions  to  the  city 
authorities  that  payment  should  be  made  directly  to  him. 
It  was  not  until  after  the  agents  failed  to  remit  to  the  re- 
ceiver that  he  complained  of  the  transaction  or  made  any 
demand  upon  the  city  for  the  purchase  price.  Then,  with- 
out notice  to  the  city  authorities,  other  than  to  say  that 
some  settlement  had  been  made  with  the  agents,  he  received 
from  them  $2,202  in  cash  and  allowed  them  one  thousand 
five  hundred  dollars  on  account  of  their  commissions  due 
from  this  sale. 

[1]  If  a  principal  ratifies  any  portion  of  an  unauthorized 
transaction  of  his  agent,  he  must  be  deemed  to  have  ratified 
the  whole  of  it.  [2]  A  principal  may  not  receive  the  bene- 
fits and  at  the  same  time  disclaim  responsibility  for  the 
methods  adopted  by  his  agent.  [3]  The  acceptance  of  the 
benefits  of  the  transaction  by  the  principal  constitutes  the 
ratification  of  the  acts  of  his  agent.  The  supreme  court 
aptly  stated  the  rule  in  Oribble  v.  Columb'us  Brewing  Co., 
100  Cal.  67,  71,  [34  Pac.  527],  as  follows:  "And  where, 
with  full  knowledge  of  all  the  facts  involved,  a  principal 
reaps  the  fruits  of  the  unauthorized  contract  of  his  agent, 
and  for  some  time  yields  acquiescence  to  its  provisions, 
he  will  be  deemed  to  have  ratified  it,  and  will  be  estopped, 
as  against  one  who  has  fully  performed  the  contract  on  his 
part,   from   repudiating   it   to  the   injury  of  the  latter.'' 
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[4]  The  facts  of  this  case  are  controlled  by  the  rule 
stated,  and  further  discussion  of  the  points  raised  is  un- 
necessary. 

The  judgment  is  afSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[CSy.    No.    8199.    First    Appellate    Distriety    Division    One.— Jannarj 

29,  1920.] 

A.    P.    SHEPHERD,    Appellant,    v.    E.    H.  CHAPIN,    as 
Superintendent  of  Streets,  etc.,  et  al.,  Respondents. 

[1]  Stbxxt  Law — ^Adoption  of  Plans  and  Specifications — Referenck 
TO  IN  Resolution  of  Intention — Gebtaintt  of  Identification. — 
A  recital  in  a  resolution  of  intention  for  the  improvement  of  a 
portion  of  a  citj  street  that  the  work  is  to  be  done  ''in  accord- 
ance with  the  plans  and  specifications  heretofore  adopted  for 
doing  said  work  and  now  on  file  in  the  office  of  the  citj  clerk" 
is  not  uncertain  and  misleading  because  there  are  two  sets  of 
plans  and  specifications  on  file,  where  one  of  the  sets  was  filed 
the  same  day  the  resolution  of  intention  was  passed  and  referred 
to  the  terminal  streets  by  the  names  by  which  they  were  then 
designated  and  the  other  set  was  filed  over  four  years  earlier 
and  referred  to  the  streets  by  which  they  are  designated  at  such 
earUer  date,  the  name  of  one  of  the  terminal  streets  having  sub- 
sequently been  changed. 

[2]  Id. — Altebnativb  Provisions  foe  Ibon  ob  Steel  Culverts — Ab- 
sence OF  Injubt. — Plans  and  specifications  are  not  invaUdated  by 
an  alternative  provision  therein  for  culverts  of  corrugated  iron  or 
steel,  where  such  provision  will  not  seriously  affect  the  property 
owners. 

[3]  Id. — Chabagteb  of  Qbavel  Requibed — Cebtaintt  of  Specifica- 
tions— Compliance  With. — Such  specifications  are  not  indefinite 
and  uncertain  as  to  the  character  of  gravel  required  in  that  they 
provide  that  such  gravel  shall  be  "of  sound  trap  rock  or  granite 
composition  equal  to  the  gravel  found  in  the  San  Joaquin  River/' 
where  they  require  that  no  work  shaU  be  accepted  which  may  be 
defective  in  its  construction  or  deficient  in  any  of  the  requirements 
therein  provided.  Such  specifications  cannot  be  complied  with  by 
the  furnishing  of  any  other  quality  of  gravel  than  that  specified 
merely  because  it  may  be  equal  to  that,  or  be  in  fact  found,  in 
the  San  .Joaquin  River  at  somr.  remote  distance  from  the  city 
wherein  the  improvements  are  to  be  made. 
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£4]  Id. — Obedtencb  to  Insteuctions— CJonstruction  of  Specifica- 
tions.— Such  specifications,  in  requiring  that  "the  contractor  shall 
be  held  liable  for  the  faithfnl  observance  of  any  instructions 
which  may  be  delivered  to  him  or  to  bis  representative  on  the 
work/'  are  not  subject  to  the  objection  that  the  contractor  is 
made  liable  for  the  instructions  given  him  by  any  person,  where 
such  requirement  is  but  a  portion  of  a  paragraph  of  the  specifi- 
eations  and  is  immediately  preceded  by  a  provision  that  "the 
contractor  shall  be  constantly  on  the  work  during  its  progress,  or 
shall  be  represented  by  a  foreman  who  is  competent  to  receive  and 
carry  out  any  instructions  that  may  be  given  him  by  representa- 
tives of  the  street  superintendent." 

[5]  lb. — Issuance  of  Bonds — Identification  of  Act  to  be  Issued 
Under  —  Sufficiency  of  Resolution  of  Intention. — Where  the 
resolution  of  intention  recites  that  all  the  proposed  work  shall  be 
done  under  the  Improvement  Act  of  1911,  that  serial  bonds  shall  be 
issued  to  represent  each  assessment  of  twenty-five  dollars  or  more, 
and  that  they  shall  extend  over  a  period  not  to  exceed  nine  years 
from  the  second  day  of  January  nest  succeeding  their  date,  pay- 
able in  equal  annual  installments  on  the  second  day  of  January 
each  year  thereafter,  it  sufiiciently  appears  that  the  bonds  are  to 
be  issued  under  the  Improvement  Act  of  1911,  and  not  under  the 
Improvement  Bond  Act  of  1915. 

[6]  Id.  —  Time  Bonds  to  Bun  —  Bufficzsnct  of  Specification  in 
Resolution  of  Intention. — Section  61  of  the  Improvement  Act 
does  not  require  that  the  resolution  of  intention  shall  distinctly 
specify  a  definite  time  in  which  the  bonds  are  to  run,  it  being 
suflieient  if  it  states,  in  the  language  of  the  statute,  that  the 
bonds  ''shall  extend  over  a  period  not  to  exceed  nine  years  from 
the  second  day  of  January  next  succeeding  their  date.** 

[7]  Id.  —  Special  Taxation  foe  Local  Improvements  —  Constitu- 
tional Bight  of  Peopebtt  Owners  to  be  Heard. — ^No  constitu- 
tional rights  of  property  owners  are  invaded  in  the  enactment 
of  statutes  for  special  taxes  for  local  improvements  if,  at  some 
stage  of  the  proceeding,  the  property  owner  has  the  right  to  a 
hearing  upon  the  question  as  to  what  portion  of  the  tax  shall  be 
assessed  upon  his  land. 

[8]  Id. — Statutory  Bight  to  Protest  Against  Work — ^When  Effec- 
tive TO  Avert  Further  Proceedings. — The  right  of  property 
owners  to  protest  and  avert  further  proceedings  is  purely  the  crea- 
ture of  the  statute,  and  this  privilege  afforded  to  the  land  owner 
by  the  "Improvement  Act  of  1911"  is  a  conditional  one  only,  and 
in  order  to  be  effective  requires  the  approval  of  more  than  one- 
fifth  of  the  members  of  the  board. 

[9]  Id. — Notice  op  Improvement — Size  of  Letters — ^Immaterial  De- 
fect.— A  notice  of  improvement  posted  by  the  superintendent  of 
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streets  is  not  fatally  defective  because  the  length  of  the  letters 
eomprising  said  words  is  from  one  twenty-fifth  to  one  sixty-fourth 
less  than  the  one-inch  prescribed  by  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno   County.    M.   P.   McCormick,   Judge,    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lewis  H.  Smith  for  Appellant. 

Everts  &  Ewing  for  Respondents. 

WOOD,  J.,  pro  tern. — The  plaintiff  is  the  owner  of  cer- 
tain property  situate  on  Mariposa  Street,  in  the  city  of 
Fresno.  He  brought  this  action  to  enjoin  the  superinten- 
dent of  streets  from  entering  into  a  contract  with  the  Im- 
provement Company  pursuant  to  an  award  for  the  doing 
of  certain  work  upon  the  street,  and  has  appealed  from  a 
judgment  entered  after  a  demurrer  was  sustained  to  his 
complaint. 

[1]  On  February  3,  1919,  the  board  of  trustees  of  the 
city  passed  its  resolution  of  intention  of  ordering  certain 
work  on  the  street  from  the  northeast  line  of  M  to  the 
south  line  of  Devisadero  Streets,  which  recited  that  it  was 
to  be  done  ''in  accordance  with  the  plans  and  specifications 
heretofore  adopted  for  doing  said  work  and  now  on  file 
in  the  office  of  the  city  clerk."  The  same  day  complete 
plans  and  specifications  for  the  work  were  filed.  On  Janu- 
ary 5,  1915,  and  some  fifteen  months  before  the  enactment  of 
an  ordinance  changing  the  name  of  Silvia  Street  to  Devisadero, 
the  board  adopted  plans  and  specifications  for  work  on  said 
Mariposa  Street  between  the  northeast  line  of  M  Street 
and  the  south  line  of  Silvia  Street,  which  have  never  been 
specifically  rescinded,  altered,  or  abazidoned.  It  is  the  con- 
tention of  the  appellant  that,  as  the  two  sets  of  plans  and 
specifications  on  file  call  for  work  materially  and  substan- 
tially different,  the  property  owner  is  not  informed  of  the 
character  and  nature  of  the  contemplated  work  by  the  mere 
recital  in  the  notice  of  intention  that  it  is  to  be  done  in 
accordance  with  those  on  file.  He  does  not  question  that 
the  rule  as  to  repeals  by  implication  is  applicable  to  muni- 
cipal affairs,  but  claims  that  it  applies  to,  what  he  terms, 
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legislative  acts  only  and  not  to  those  of  an  administrative 
character  such  as  are  required  in  the  improvement  of  streets. 
The  distinction  is  unimportant  here,  as  we  are  satisfied 
that  in  any  event  the  contention  of  appellant  cannot  be  sus- 
tained. 
^  He  does  not  suggest  that  any  person  was  in  fact  misled 
by  the  reference.  Strictly  speaking,  the  plans  and  specifi- 
cations filed  with  the  resolution  were  the  only  ones  for  the 
doing  of  the  work  between  the  lines  there  mentioned,  for, 
as  we  have  seen,  the  earlier  ones  provided  for  work  between 
M  and  SUvia  Streets,  and  not  between  M  and  Devisadero. 
Aside  from  the  very  remote  probability  that  anyone  would 
have  ignored  the  complete  and  detailed  plans  and  specifica- 
tions filed  immediately  preceding  the  adoption  of  the  reso- 
lution and  resurrected  those  filed  more  than  four  years  pre- 
viously, there  is  further  this  significant  circumstance  to  be 
considered:  Appellant  lays  much  stress  upon  the  radical 
difference  in  the  two  sets  of  plans  as  to  the  type  of  pave 
ment  and  the  wearing  surface.  Specifically  the  earlier  one8 
called  for  ''a  cement  concrete  base  four  inches  thick,  an 
asphaltic  concrete  binder  coiirse  one  inch  tlUck,  cmd  an  as- 
phaltic  wearing  surface  two  incites  thick.  Now,  the  reso- 
lution of  intention  provides  that  the  street  is  to  be  paved 
with  a  pavement  consisting  of  a  cement  concrete  base  four 
inches  thick,  and  a  bithulitic  wearing  surface  one  and  one- 
half  inches  thick.  In  the  plans  and  specifications  last  filed 
the  description  and  character  of  materials  required  for  the 
wearing  surface  alone  and  the  directions  for  mixing  and 
laying  the  same  fill  seven  pages  of  typewritten  matter  in  the 
transcript.  This  work  forms  quite  a  substantial  part  of 
that  contemplated  in  the  resolution.  Under  all  the  circum- 
stances it  is  incredible  that  there  could  exist  any  misunder- 
standing as  to  which  plans  and  specifications  furnished  th<) 
description  of  the  work  to  be  done. 

[2]  The  next  objection  is  that  the  plans  and  specifica- 
tions of  February  3,  1919,  call  for  culverts  of  corrugated 
iron  or  steel,  and  it  is  alleged  that  the  cost  or  price  of  steel 
is  materially  and  substantially  less  than  corrugated  iron. 
This  allegation  is  a  mere  opinion.  It  does  not  show 
what  the  difference  in  cost  is,  or  how  it  may  injuriously 
affect  the  property  owner.  In  Thoits  v.  Byxbee,  34  Cal. 
App.    226,    [167    Pac.    166],    it   was    held   by    this    court 
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that  tlie  specifications  there  considered  were  not  inval- 
idated by  a  provision  authorizing  the  street  superin- 
tendent to  change  the  proportions  of  sand  and  rock  in  the 
concrete,  for  the  reason  that  it  appeared  that  it  would  not 
affect  the  cost  of  the  work  so  far  as  these  ingredients  were 
concerned. 

In  Bumham  v,  Ahrahamson,  21  Cal.  App.  248,  [131 
Pac.  338],  where  the  specifications  provided  that  the  cement 
should  be  composed  in  part  of  hard  sandstone,  granite, 
basalt,  or  other  close-grained  rock,  it  was  said:  *'One  of  the 
kinds  of  materials  may  be  found  when  the  work  is  com- 
menced not  to  be  as  available  as  the  other.  Indeed,  many 
contingencies  may  arise  in  work  of  this  character  which 
cannot  be  foreseen,  and  which  could  not  be  met  or  overcome 
in  the  absence  of  some  discretion  in  the  superintendent  of 
streets." 

So,  too,  it  may  be  that  the  conditions  in  the  industries 
made  it  necessary  here  to  provide  in  the  alternative  for 
the  use  of  iron  or  steel  in  order  to  assure  a  completion  of 
the  work  within  a  reasonable  time,  and,  as  we  have  said,  it 
does  not  appear  that  it  will  injuriously  affect  the  property 
owners. 

[3]  The  next  proposition  advanced  is  that  the  specifica- 
tion as  to  the  character  of  the  gravel  required  is  indefinite 
and  uncertain  in  that  it  is  provided  that  such  gravel  shall 
be  ''of  sound  trap  rock  or  granite  composition  equal  to  the 
gravel  found  in  the  San  Joaquin  River."  It  is  alleged  in 
the  complaint  that  in  the  San  Joaquin  River  there  is  found 
gravel  of  great  and  substantial  variations  and  differences  in 
hardness,  composition,  durability,  and  tensile  strength.  The 
specifications,  however,  require  that  no  work  shall  be  ac- 
cepted which  may  be  defective  in  its  construction  or  de- 
ficient in  any  of  the  requirements  therein  provided.  The 
complaint  does  not  aver  that  in  the  locality  near  Fresno 
gravel  is  found  that  is  not  of  sound  trap  rock  or  sound 
granite  formation;  and  we  fail  to  see  how  the  specifications 
can  be  complied  with  by  the  furnishing  of  any  other  quality 
of  gravel  merely  because  it  may  be  equal  to  that,  or  be  in 
fact  found,  in  the  San  Joaquin  River  at  some  remote  dis- 
tance from  Fresno. 

[4]  The  next  objection  raiped  is  that  the  specifications 
require  that  "the  contractor  shall  be  held  liable  for  the 
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faithful  observance  of  any  instructions  which  may  be  deliv- 
ered to  him  or  to  his  representatives  on  the  work,"  and  that 
the  contractor  is,  therefore,  made  liable  for  the  instructions 
given  him  by  any  person,  as  they  do  not  specify  for  whose 
instructions  he  shall  be  held  liable.  As  pointed  out  by 
respondent,  a  sufficient  answer  to  this  is  that  the  words 
last  quoted  are  a  part  only  of  an  entire  paragraph,  and 
are  preceded  by  the  following:  *'The  contractor  shall  be 
constantly  on  the  work  during  its  progress,  or  shall  be 
represented  by  a  foreman  who  is  competent  to  receive  and 
carry  out  any  instructions  that  may  be  given  him  by  repre- 
sentatives of  the  street  superintendent." 

[6]  It  is  claimed  that  the  resolution  of  intention  is 
defective  in  that  it  cannot  be  ascertained  whether  the  bonds 
are  to  be  issued  under  the  Improvement  Act  of  1911  [Stats. 
1911,  p.  730],  or  the  Improvement  Bond  Act  of  1915 
[Stats.  1915,  p.  1441].  The  resolution  of  intention  in  sub- 
stance recites  that  all  of  the  proposed  work  shall  be  done 
under  the  former  act;  that  serial  bonds  shall  be  issued  to 
represent  each  assessment  of  twenty-five  dollars  or  more; 
that  they  shall  extend  over  a  period  not  to  exceed  nine  years 
from  the  second  day  of  January  next  succeeding  their  date, 
payable  in  equal  annual  installments  an  the  second  day  of 
January  each  year  thereafter.  While  there  might  have  been 
a  more  definite  reference  to  the  act,  yet  this  was  sufiicient, 
as  there  can  be  no  issuance  of  bonds  under  the  bonding 
act  unless  such  intention  is  declared  in  the  resolution  of 
intention  (see  section  4).  Furthermore,  under  the  latter 
act  installments  of  principal  are  payable  on  the  second  day 
of  July  each  year,  and  there  is  no  limitation  there  as  to 
the  amount  for  which  the  bond  may  issue. 

[6]  It  is  insisted  that  a  proper  interpretation  of  section 
61  of  the  Improvement  Act  requires  that  the  resolution  of 
intention  shall  distinctly  specify  a  definite  time  in  which  the 
bonds  are  to  run,  and  that  it  is  not  sufficient,  as  was  done 
here,  to  state,  in  the  language  of  the  statute,  that  the  tM^nds 
''shall  extend  over  a  period  not  to  exceed  nine  years  from 
the  second  day  of  January  next  succeeding  their  date." 

This  section  is  almost  identical  with  section  3  of  the 
Bond  Act  [Stats.  1885,  p.  148]  under  consideration  in 
Cohen  v.  Federal  Construction  Co.,  171  Cal.  547,  [153  Pac. 
916],  except  that  in  section  61  there  is  no  express  require- 
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ment  that  the  notice  included  in  the  warrant  shall  describe 
the  bonds,  as  is  made  mandatory  by  section  3  of  that  act. 
In  each  act,  however,  the  form  of  bond  to  be  issued  is  set 
out  at  length,  with  a  blank  space  provided  to  fill  in  the 
term  that  the  bond  is  to  run«  In  that  case  the  court  held 
that  it  was  sufScient  for  the  council  to  fix  the  term  of  the 
bond  at  any  time  before  the  warrant  was  issued,  that  being 
the  earliest  date  at  which  the  property  owner  was  required 
to  elect  whether  he  would  pay  in  cash  or  suffer  bonds  to 
issue.  It  also  held  that  the  language,  "the  like  description 
of  said  bonds  shall  be  inserted  in  the  resolution  ordering 
the  work,''  etc.,  was  not  to  be  construed  as  requiring  the 
resolution  of  intention  to  state  the  period  the  bonds  are  to 
run.  The  case  was  decided  more  than  three  years  before  the 
adoption  of  the  resolution  in  the  instant  case,  and  may  have 
been  relied  upon  not  only  by  the  Fresno  board  of  trustees, 
but,  perhaps,  by  other  municipalities,  as  authority  that  the 
board  can,  at  any  time  before  the  issuance  of  the  warrant, 
Sx  the  definite  period  for  which  the  bonds  are  to  run. 
Of  course,  as  to  what  matters  should  be  stated  in  the  war- 
rant, in  order  to  comply  with  the  statute,  does  not  arise 
here. 

In  passing,  it  may  be  further  noted  that  section  26  of  the 
act  provides  that  no  proceedings  prior  to  the  assessment  shall 
be  held  invalid  by  any  court  for  any  error,  informality, 
or  other  defect  in  the  same,  after  the  actual  publication  and 
posting  of  the  resolution  of  intention,  and  by  section  16  all 
such  errors,  informalities,  defects,  and  irregularities  are 
waived  unless  objection  be  made  to  the  council  within  ten 
days  after  the  notice  of  the  award  of  the  contract. 

[7]  The  point  is  made  by  the  appellant  that  inasmuch 
as  the  owners  of  eighty-eight  per  cent  of  the  property  liable 
to  assessment  protested  against  the  doing  of  the  work,  the 
board  had  no  power  thereafter,  by  a  four-fifths  vote  or 
otherwise,  to  take  any  further  proceedings  for  the  improve- 
ment. The  courts  have  repeatedly  held,  in  substance,  that 
no  constitutional  rights  are  invaded  in  the  enactment  of 
statutes  for  special  taxes  for  local  improvements  if,  at  some 
stage  of  the  proceeding,  the  property  owner  has  the  right 
to  a  hearing  upon  the  question  as  to  what  portion  of  the  tax 
shall  be  assessed  upon  his  land.  The  latest  expression  to 
this  effect,  to  which  our  attention  has  been  directed,  is  found 
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in  St.  Louis  Land  Co.  v.  Kansas  City,  241  U,  S.  430,  [60 
L.  Ed.  1072,  36  Sup.  Ct.  Rep.  647],  This  declaration,  as  to 
the  constitutional  right  of  the  property  holder  to  a  hearing, 
implies  that  there  is  a  power  vested  in  some  tribunal 
to  decide  against  him.  No  case  has  been  cited  where  it  has 
ever  been  held  that  the  property  owner,  or  any  number  of 
the  property  owners  affected,  had  the  right,  by  protest  or 
otherwise,  to  arrest  further  proceedings  unless  such  right 
was  conferred  by  statute.  The  case  of  Field  v.  Barber  As- 
phalt Co.,  194  U.  S.  618,  [48  L.  Ed.  1142,  24  Sup.  Ct. 
Rep.  784,  see,  also,  Rose's  U.  S.  Notes],  involved  a  provision 
of  a  law  of  Missouri  giving  to  a  majority  of  the  resident 
owners  of  property  liable  to  assessment  a  right  to  stop  the 
proceedings,  but  afforded  no  opportunity  to  any  nonresident 
owner  to  protest;  and  yet,  the  supreme  court  of  the  United 
States  reached  the  conclusion  that  the  law  violated  no  con- 
stitutional rights  of  the  latter.  The  effect  of  the  decision  is 
that  cases  may  there  arise  in  which  none  of  the  property 
owners  have  a  right  to  stop  the  proceedings  or  to  protest. 
[8]  It  follows  from  what  has  been  said  that  the  right  to  pro- 
test and  avert  further  proceedings  is  purely  the  creature  of 
the  statute,  and  that  this  privilege  afforded  to  the  land 
owner  by  the  ''Improvement  Act  of  1911"  is  a  conditional 
one  only,  and  in  order  to  be  effective  requires  the  approval 
of  more  than  one-fifth  of  the  members  of  the  board. 

It  is  urged  that  the  act  of  1915  (Stats.  1915,  p.  1464\ 
in  so  far  as  it  attempts  to  amend  sections  68,  70,  and  72  of 
the  Improvement  Act  of  1911,  is  unconstitutional  and  void. 
These  sections  relate  to  proceedings  to  be  taken  for  tho  col- 
lection of  the  moneys  due  upon  a  bond  after  a  payment 
becomes  delinquent,  and,  as  suggested  by  respondent,  are  in 
no  way  affected  by  any  of  the  proceedings  to  this  date. 
Moreover,  we  may  add  that  the  defects  indicated  have 
been  remedied  by  the  legislature  of  California  (Stata  1919, 
p.  554). 

It  is  claimed  that  the  ordinance  of  the  city  of  Fresno, 
passed  some  years  ago,  adopting  all  grades  by  the  adoption 
of  a  grade  map,  does  not  sufficiently  indicate  the  points  on 
Mariposa  Street  from  which  the  grades  are  to  be  determined. 
There  is  an  ordinance  relating  to  curbs,  which  is  referred 
to  but  not  inserted  in  the  record,  and  it  is  not  clear  what 
bearing  it  may  have  upon  the  question.    The  copy  of  the 
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portion  of  tlie  grade  map  relating  to  Mariposa  Street,  which 
is  attached  to  the  transcript,  shows  that  at  every  street 
intersection  there  is  a  circle  touching  each  corner,  within 
which  is  placed  a  number  purporting  to  denote  in  feet  the 
elevation  of  the  curbs  at  the  point  indicated,  measured  ver- 
tically from  an  established  bench-mark  as  a  basis.  From 
these  points  the  ordinance  provides  that  the  grades  are  to 
be  determined.  The  points  indicated  appear  to  be  the 
four  curb  comers.  The  general  rule  is  that,  if  reasonably 
practicable,  an  interpretation  is  to  be  avoided  which  results 
in  an  absurdity.  Thus,  any  attempt  to  locate  the  points  at 
any  other  places  than  at  these  comers  would  leave  a  por- 
tion of  the  curbs  with  no  provision  as  to  their  elevations, 
and  might  result  in  a  completion  of  the  work  without  pro- 
viding for  an  adequate  drainage;  while,  in  contrast,  by  as- 
suming that  the  points  are  at  the  four  curb  corners,  there 
is  embraced  a  complete  and  harmonious  system  for  all  curb 
elevations,  with  a  uniform  drainage  for  this  street  and  the 
intersecting  ones. 

[9]  It  is  insisted  that  the  notice  of  improvement 
posted  by  the  superintendent  of  streets  is  fatally  defec- 
tive, in  that  the  length  of  each  of  said  letters  compris- 
ing said  words  is  from  one  twenty-fifth  to  one  sixty-fourth 
less  than  the  one-inch  required  by  statute.  One  of  these 
notices,  a  copy  of  which  is  attached  to  the  complaint,  appears 
in  the  record  and  has  received  our  careful  attention.  Con- 
ceding, as  claimed  by  appellant,  that  the  case  of  Coleman  v. 
Spring  Construction  Co.,  41  Cal.  App.  201,  [182  Pac.  473], 
is  not  an  authority  to  the  point,  we  are  of  the  opinion 
that  the  printed  notice  is  in  substantial  accord  with  the  law. 
While  the  letters  '*0"  and  **C"  apparently  are  of  less 
length  than  the  others,  it  is  more  than  likely  that  it  is  an 
optical  illusion  caused  by  their  eliptical  form.  Persons 
of  normal  vision  may  honestly  differ  as  to  whether  the 
letters  in  the  notice  are  the  full  length  required;  but  cer- 
tainly it  is  not  the  intent  of  the  act  to  invalidate  a  notice 
because  a  microscopic  examination  may  demonstrate  that 
they  are  a  hair-breadth  or  two  less. 

This  disposes  of  all  the  objections. 

Judgment  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[dr.  No.  2711.    Second  Appellate  District,  Dirision  One. — Jannarj 

30,  1920.] 

HILDUR  V.   OPPERDAHL,   Respondent,   v.  MINNIE   L. 

BRTDQES,   Appellant. 

[1]   WkITTEN     INSTBUMXNTS  —  ACKNOWLBDOICSNT    OF    INDEBTEDNSSS  — 

Construction  of — ^Pabol  Eviokngb. — ^A  written  instrument  in  the 
nature  of  a  due-bill  made  and  executed  by  the  defendant  wberebj 
she  acknowledged  that  she  was  indebted  to  plaintiff's  assignor  in 
a  given  sum,  in  the  absence  of  facts  showing  that  it  was  pro- 
eured  by  fraud,  mistake,  or  duress,  must  be  construed  in  accord- 
ance with  the  plain  import  of  the  language  used  therein;  and  in 
an  action  thereon,  evidence  to  prove  the  general  nature  of  the 
business  between  the  parties  and  to  show  the  facts  and  circum- 
stances to  aid  in  deciding  what  occurred  or  to  explain  what 
occurred  when  the  writing  was  given,  is  inadmissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Charles   Monroe,   Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court* 

John  M.  Bowen  for  Appellant. 

Thomas  A.  Sanson  for  Respondent. 

SHAW,  J. — ^Plaintiff  brought  this  action  to  recover  upon 
a  written  instrument  made  and  executed  by  defendant  to 
George  Mezutani  (plaintiff's  assignor),  whereby  she  ac- 
knowledged that  she  was  indebted  to  him  in  the  sum  of 
$805.43.  Judgment  went  for  plaintiff,  from  which  defend- 
ant appeals. 

Defendant's  answer,  while  admitting  the  execution  and 
delivery  of  the  writing,  alleged  that  it  was  made  and  deliv- 
ered as  evidence  of  her  indebtedness  to  Mezutani  and  others 
employed  to  assist  him  in  the  care  and  management  of  her 
nursery  and  upon  condition  that  no  action  be  had  thereon 
and  that  defendant  could  have  all  the  time  desired  by  her 
within  which  to  pay  the  same,  which  facts  she  sought  to  es- 
tablish by  oral  proof.    As  a  second  defense,  and  by  way 

1.  Evidence  of  preliminary  negotiations  as  aid  to  construction  of 
instrument,  note,  18  Ann.  Cas.  257. 
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of  counterclaim,  it  was  alleged  that  at  the  time  of  executing 
said  instrument  Mezutani  had  for  months  neglected  and 
failed  to  properly  care  for  and  manage  the  nursery,  which 
fact  he  concealed  from  her,  and  that  as  a  result  of  such 
neglect  she  was  damaged  in  a  large  sum. 

As  indicating  the  errors  of  which  appellant  complains, 
we  quote  from  her  brief  as  follows:  '*Two  points  are  raised 
by  appellant  in  support  of  her  contention  that  judgment 
thereon  should  be  reversed:  (1)  That  there  was  no  account 
stated.  (2)  That  the  court  erred  in  refusing  permission  to 
appellant  to  introduce  evidence  to  prove  the  general  nature 
of  the  business  between  the  parties  and  to  show  the  facts 
and  circumstances  to  aid  in  deciding  what  occurred  or  to 
explain  what  occurred  when  the  writing  was  given  by  ap- 
pellant to  said  Mezutani." 

[1]  The  action  does  not  purport  to  be  upon  an  account 
stated,  but  upon  an  instrument  in  the  nature  of  a  due-bill, 
the  effect  of  which,  in  the  absence  of  facts  showing  that  it 
was  procured  by  fraud,  mistake,  or  duress,  must,  as  in 
the  case  of  a  promissory  note  or  other  writing,  be  construed 
in  accordance  with  the  plain  import  of  the  language  used 
therein.  The  character  of  the  written  obligation  was  such 
that  defendant  was  not  entitled  to  introduce  oral  testimony 
varying  its  terms.  No  facts  are  alleged  in  either  defense  set 
forth  in  the  answer  under  which  evidence  was  admissible  for 
the  purpose  of  proving  the  general  nature  of  the  transaction 
had  between  the  parties,  or  to  show  the  surrounding  cir- 
cumstances under  which  the  document  was  made  and  deliv- 
ered. The  action  was  upon  the  written  instrument,  and 
whether  it  be  deemed  an  account  stated,  due-bill,  or  note,  it 
clearly  and  conclusively  appears  therefrom  that  it  was  an 
acknowledgment  on  the  part  of  defendant  of  a  present  in- 
debtedness due  to  plaintiff's  assignor. 

While  the  appeal  appears  to  be  without  merit  and  frivo- 
lous, we  cannot  upon  the  record  say  that  it  was  not  taken  in 
good  faith  or  that  it  was  for  delay;  hence  we  must  decline 
to  impose  the  penalty  asked  for  by  respondent. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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were  united,  and,  further,  were  not  separately  stated,  tlie 
complaint  was  subject  to  attack  by  demurrer  under  the 
provisions  of  section  430  of  the  Code  of  Civil  Procedure. 
No  such  attack,  however,  was  made,  and  in  the  absence 
thereof  the  objection  upon  such  ground,  as  provided  by  sec- 
tion 434  of  the  Code  of  Civil  Procedure,  must  be  deemed 
waived;  and  hence  the  case  proceeded  to  trial  upon  all  the 
issues  joined  by  the  complaint  and  answer. 

[2]  Conversion  implies  a  tortious  act  on  the  part  of  the 
defendant.  It  must  be  made  to  appear  that  he  has  by  some 
act  wrongfully  assumed  title  in  himself  or  dominion  over 
the  property  inconsistent  with  plaintiflF's  right  thereto. 
{Steele  v.  Marsiccmo,  102  CaL  666,  [36  Pac.  920] ;  Daggett 
V.  Gray^  110  Cal.  169,  [42  Pac.  568].)  Proof  of  the  mere 
demand  and  refusal  to  deliver  the  property  in  itself  is  in- 
BufiScient  to  constitute  conversion,  for  the  reason  that  such 
refusal  may  be  due  to  loss  or  destruction  of  the  property  by 
reason  of  which  defendant  is  unable  to  deliver  it  (Hawkins] 
V.  Hoffman,  6  Hill  (N.  Y.),  586,  [41  Am.  Dec.  767]; 
HUl  V.  Belasco,  17  111.  App.  194) ;  and  the  fact  of  the  loss 
of  the  articles,  as  found  by  the  court,  is  no  doubt  the  ground 
upon  which  it  held  there  was  no  conversion.  [3]  Never- 
theless, other  facts  were  alleged  in  the  complaint  and  found 
to  be  true,  which,  conceding  there  was  no  conversion,  are 
sufiScient  to  entitle  plaintiff  to  judgment  for  the  breach  of 
defendant's  contract  in  failing,  on  demand  therefor,  to  re- 
deliver the  goods  entrusted  to  its  care.  The  allegations  of 
the  complaint,  to  which  no  demurrer  was  interposed,  were 
such  as  to  present  two  theories,  upon  either  of  which  re- 
covery might  be  had,  and  while  the  findings  as  to  one  are 
adverse,  they  are  as  to  the  other  in  favor  of  plaintiff,  and 
hence  judgment  should  follow  thereon  in  his  favor. 

The  judgment  is  reversed  and  the  trial  court  instructed 
to  enter  judgment  in  favor  of  plaintiff  for  $320.25,  together 
with  interest  thereon  from  June  17,  1917. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.   No.   2755.    Second   Appellate   Distriet,   Division   One. — ^January 

30,  1920.] 

MICHIE  GROCERY  COMPANY  (a  Corporation),  Appel- 
lant, V.  ALBERT  G.  MARTIN  et  al..  Respondents. 

[1]    OO&PO&ATIONS — ^EXACUTION    OF   CONTRACT    BY    GENERAL    MANAGER — 

Absence  of  Seal — Presuhption  of  Authority. — In  an  action  by 
a  corporation  to  recover  for  the  breach  of  a  contract  executed 
by  its  general  manager,  without  seal  attached,  proof  that  the 
latter  had  been  in  plaintiff's  employ  for  nine  years,  that  at  the 
time  of  the  ezecntion  of  the  contract  in  question  he  was  such 
general  manager,  in  which  capacity,  and  for  and  on  behalf  of 
plaintiff  and  as  its  act,  he  signed  the  same,  and  that  in  the  per- 
formance of  his  duties  he  had,  prior  to  the  execution  of  suc> 
contract,  signed  all  contracts  for  plaintiff  in  the  conduct  of  its 
business,  was  sufficient  as  a  prima  facie  showing  to  entitle  the 
contract  to  be  admitted  in  evidence  as  the  contract  of  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Wm.  D.  Dehy,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leonard  B.  Slosson  and  George  E.  Farrand  for  Appellant. 

Ben  F.  Gray  for  Respondents. 

SHAW,  J. — In  this  action  recovery  of  damages  is  sought 
for  defendants'  alleged  breach  of  a  written  contract  to  sell 
and  deliver  to  plaintiff  five  hundred  bags  of  beans. 

Judgment  went  for  defendants,  from  which  plaintiff  ap- 
peals, claiming  the  court  erred  in  sustaining  defendants' 
objection  to  the  reception  of  the  contract  offered  in  evidence, 
upon  the  ground  that,  while  signed  by  defendant  as  seller, 
it  was  not  shown  to  have  been  executed  by  the  plaintiff  as 
buyer. 

1.  Authority  of  officer  to  represent  corporation  as  inferred  from 
manner  in  which  he  has  been  permitted  to  act,  note,  Ann.  Cas.  1913D, 
646. 
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were  united,  and,  further,  were  not  separately  stated,  the 
complaint  was  subject  to  attack  by  demurrer  under  the 
provisions  of  section  430  of  the  Code  of  Civil  Procedure. 
No  such  attack,  however,  was  made,  and  in  the  absence 
thereof  the  objection  upon  such  ground,  as  provided  by  sec- 
tion 434  of  the  Code  of  Civil  Procedure,  must  be  deemed 
waived;  and  hence  the  case  proceeded  to  trial  upon  all  the 
issues  joined  by  the  complaint  and  answer. 

[2]  Conversion  implies  a  tortious  act  on  the  part  of  the 
defendant.  It  must  be  made  to  appear  that  he  has  by  some 
act  wrongfully  assumed  title  in  himself  or  dominion  over 
the  property  inconsistent  with  plaintiff's  right  thereto. 
(Steele  v.  Marsicwno,  102  CaL  666,  [36  Pac.  920] ;  Daggett 
V.  Gray,  110  Cal.  169,  [42  Pac.  568].)  Proof  of  the  mere 
demand  and  refusal  to  deliver  the  property  in  itself  is  in- 
sufiScient  to  constitute  conversion,  for  the  reason  that  such 
refusal  may  be  due  to  loss  or  destruction  of  the  property  by 
reason  of  which  defendant  is  unable  to  deliver  it  (Hawkifisi 
V.  Hoffman,  6  Hill  (N.  Y.),  586,  [41  Am.  Dec.  767]; 
HUl  V.  Belasco,  17  111.  App.  194) ;  and  the  fact  of  the  loss 
of  the  articles,  as  found  by  the  court,  is  no  doubt  the  ground 
upon  which  it  held  there  was  no  conversion.  [3]  Never- 
theless, other  facts  were  alleged  in  the  complaint  and  found 
to  be  true,  which,  conceding  there  was  no  conversion,  are 
sufficient  to  entitle  plaintiff  to  judgment  for  the  breach  of 
defendant's  contract  in  failing,  on  demand  therefor,  to  re- 
deliver the  goods  entrusted  to  its  care.  The  allegations  of 
the  complaint,  to  which  no  demurrer  was  interposed,  were 
such  as  to  present  two  theories,  upon  either  of  which  re- 
covery might  be  had,  and  while  the  findings  as  to  one  are 
adverse,  they  are  as  to  the  other  in  favor  of  plaintiff,  and 
hence  judgment  should  follow  thereon  in  his  favor. 

The  judgment  is  reversed  and  the  trial  court  instructed 
to  enter  judgment  in  favor  of  plaintiff  for  $320.25,  together 
with  interest  thereon  from  June  17,  1917. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.   No.   2755.    Seeond   Appellate   Distriet,   Division   One. — January 

30,  1920.] 

MICHIE  GROCERY  COMPANY  (a  Corporation),  Appel- 
lant, V.  ALBERT  G.  MARTIN  et  al.,  Respondents. 

[1]  Oo&PO&ATiONS — ^EziGxrriON  OF  Contract  by  General  Manager — 
Absence  or  Seal — Presukption  or  Authority. — In  an  action  hj 
a  corporation  to  recover  for  the  breach  of  a  contract  executed 
by  its  general  manager,  without  seal  attached,  proof  that  the 
latter  had  been  in  plaintiff's  employ  for  nine  years,  that  at  the 
time  of  the  execution  of  the  contract  in  question  he  was  such 
general  manager,  in  which  capacity,  and  for  and  on  behalf  of 
plaintiff  and  as  its  act,  he  signed  the  same,  and  that  in  the  per- 
formance of  his  duties  he  had,  prior  to  the  execution  of  suc> 
contract,  signed  all  contracts  for  plaintiff  in  the  conduct  of  its 
business,  was  sufficient  as  a  prima  facte  showing  to  entitle  the 
contract  to  be  admitted  in  evidence  as  the  contract  of  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Wm.  D.  Dehy,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leonard  B.  Slosson  and  George  E.  Farrand  for  Appellant. 

Ben  F.  Gray  for  Respondents. 

SHAW,  J. — ^In  this  action  recovery  of  damages  is  sought 
for  defendants'  alleged  breach  of  a  written  contract  to  sell 
and  deliver  to  plaintiff  five  hundred  bags  of  beans. 

Judgment  went  for  defendants,  from  which  plaintiff  ap- 
peals, claiming  the  court  erred  in  sustaining  defendants' 
objection  to  the  reception  of  the  contract  offered  in  evidence, 
upon  the  ground  that,  while  signed  by  defendant  as  seller, 
it  was  not  shown  to  have  been  executed  by  the  plaintiff  as 
buyer. 

1.  Authority  of  officer  to  represent  corporation  as  inferred  from 
manner  in  which  he  has  been  permitted  to  act,  note,  Ann.  Cas.  1913D, 
646. 
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[1]  The  contract,  without  seal  attached,  was  signed  as 
follows: 

**  Buyer  Michie  Grocy.  Co. 

P." 

In  connection  therewith,  T.  B.  Powers,  in  substance,  testi- 
fied that  he  had  been  in  plaintiff's  employ  for  nine  years; 
that  on  May  22,  1916,  at  the  time  of  the  execution  of  the 
contract  in  question,  he  was  general  manager  of  plaintiff 
corporation,  in  which  capacity,  and  for  and  on  behalf  of 
plaintiff  and  as  its  act,  he  signed  the  same,  and  that  in  the 
performance  of  his  duties  he  had,  prior  to  the  execution  of 
this  contract,  signed  ali  contracts  for  plaintiff  in  the  con- 
duct of  its  business,  which  was  that  of  wholesale  grocer. 
In  our  opinion,  this  evidence  was  sufScient  as  a  prima  facie 
showing  to  entitle  the  contract  to  be  admitted  in  evidence. 
The  contention  of  respondents  is  that,  in  the  absence  of  a 
resolution  adopted  by  the  board  of  directors  authorizing 
Powers  to  execute  the  contract,  his  act  could  not  be  deemed 
that  of  the  corporation,  in  support  of  which  they  cite  au- 
thorities to  the  effect  that  the  president  of  a  corporation 
merely  by  virtue  of  his  position  has  no  power  to  bind  the 
company  by  a  contract.  Conceding  this,  it  is  nevertheless 
true  that  where  the  general  manager  of  a  corporation,  for 
and  on  its  behalf,  in  its  name  and  in  the  usual  course  of 
business  conducted  by  it,  executes  a  contract,  his  authority 
so  to  do,  in  the  absence  of  any  showing  to  the  contrary, 
will  be  presumed.  Powers'  admitted  relation  to  the  cor- 
poration and  the  fact  that  in  conducting  the  business  he  had 
theretofore  acted  for  the  company  in  executing  all  con- 
tracts to  which  it  was  a  party,  warrants  the  inference  that 
his  act  was  in  accordance  with  rules  adopted  by  the  board 
of  directors  for  guidance  in  the  transaction  of  its  corporate 
affairs.  {Bank  of  Middlebury  v.  Rutland  R.  R.  Co.,  30  Vt. 
159;  Crowley  v.  Oenesee  Min.  Co.,  55  Cal.  273;  Hofffnan  y. 
Guy  M.  Rush  Co.,  27  Cal.  App.  167,  [149  Pac.  177].) 

If  the  position  of  the  parties  were  reversed  and  the  com- 
pany attempt  to  repudiate  the  contract  upon  the  ground 
that  its  execution  was  not  authorized,  it  should  not  be  heard 
upon  the  showing  here  made. 

Our  view  as  to  the  ruling  of  the  court  in  excluding  the 
contract  from  evidence  renders  it  unnecessary  to  discuss 
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the  sufiSciency  of  the  evidence  to  support  the  findings  of  the 
court  as  to  damages  and  defendants'  right  to  an  abatement 
of  the  action  under  section  410  of  the  Civil  Code. 
The  judgment  is  reversed* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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80,  1920.] 

EDWIN  A.   FRAZBE,  Appellant,  v.  FOX  FILM  COR- 
PORATION   (a  Corporation),  Respondent. 

[1]  EviDENoi — ^FiNDmos  Based  on  OoNiuonNa  Evidence— Appeal. — 
In  an  action  to  recover  for  personal  services,  where  the  evidence 
is  conflicting  as  to  whether  the  plaintiff  was  employed  by  the 
defendant  corporation  or  by  another  company  having  a  similar 
name  and  the  trial  court  finds  that  plaintiff  was  not  employed  by 
defendant  corporation,  such  finding  is  conclusive  and  binding 
on  the  appellate  court. 

[2]    Id. — ^DOOUMBNTABT    EVIDENGB    OF    AOENOT — ^REMOTENESS    fN    TiME. 

In  such  action,  documentary  evidence  offered  for  the  purpose  of 
proving  that  the  person  who  employed  plaintiff  was  the  repre- 
sentative of  the  defendant  corporation  is  properly  excluded  where 
the  employment  of  plaintiff  was  alleged  to  have  taken  place  almost 
a  year  prior  to  the  dates  of  such  documents. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Dana  R.  Weller,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Emmet  H.  Wilson  for  Appellants 

Alfred  Wright  and  Alexander  MacDonald  for  Respond- 
ent 

SHAW,  J. — ^In  this  action  plaintiff  sought  to  recover 
eight  hundred  dollars,  alleged  to  be  due  him  as  the  balance 
of  salary  upon  a  contract  made  with  defendant  whereby  he 
was  employed  by  the  latter  as  a  director  of  the  prodiu'tion 
of  motion  pictures  for  a  compensation  of  two  hundred  doi- 
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lars  per  week  and  a  royalty  on  all  pictures  so  prodnced. 
Judgment  went  for  def endant,  from  which  plaintiff  appeals. 

[1]  By  answer  defendant  denied  the  alleged  maldng  of 
the  contract,  or  that  it  ever  at  any  time  employed  plaintiff 
in  any  capacity  or  agreed  to  pay  him  any  compensation  for 
services  rendered  to  it,  or  that  it  agreed  to  pay  plaintiff  a 
royalty  on  the  pictures  produced  under  his  direction,  and 
further  denied  that  plaintiff,  as  alleged,  worked  for  it  from 
July  17,  1916,  to  January  14,  1917,  or  worked  for  it  at  all ; 
in  accordance  with  all  of  which  denials  the  court  found  in 
favor  of  defendant. 

Plaintiff's  first  contention  is  that  the  findings  are  with- 
out sufficient  support.  It  appears  from  plaintiff's  testimony 
that  about  July  16,  1916,  in  the  city  of  Los  Angeles,  he 
was  by  oral  agreement  employed  by  A.  Carlos,  acting  for 
and  on  behalf  of  defendant,  at  a  salary  of  two  hundred 
dollars  per  week,  in  addition  to  which  he  was  to  receive 
a  royalty  of  two  hundred  dollars  upon  the  first  picture  pro- 
duced and  three  hundred  dollars  on  each  picture  thereafter 
produced;  that  he  produced  four  pictures  upon  which  no 
royalty  was  paid ;  that  his  employm^it  continued  from  July 
17,  1916,  to  January  14,  1917,  during  which  time,  except 
for  the  last  four  weeks,  he  had  received  from  defendant  his 
salary  of  two  hundred  dollars  per  week,  but  was  paid  noth- 
ing on  account  of  the  royalty.  As  against  this  evidence,  it 
appears  from  the  testimony  of  William  Fox,  president  of 
defendant  corporation,  that  prior  to  May,  1916,  Mr.  Carlos 
was  general  representative  of  the  company  in  its  sales  de- 
partment, which  position  he  resigned  on  said  date  and  came 
from  New  York  city  to  Los  Angeles,  where  he  entered  the 
employ  of  another  corporation,  known  as  the  William  Fox 
Vaudeville  Company,  as  general  manager  of  its  studios  in 
Los  Angeles,  and  from  the  time  of  his  resignation  occupied 
no  position  whatever  with  defendant,  had  no  authority  to 
act  for  it,  and  performed  no  duties  in  connection  therewith. 
A.  Carlos  testified  that,  while  he  employed  plaintiff  at  a 
salary  of  two  hundred  dollars  per  week,  his  act  in  so  doing 
was  for  and  on  behalf  of,  and  as  the  manager  of,  the  William 
Fox  Vaudeville  Company,  for  which  plaintiff  performed 
services  as  director  of  moving  pictures,  but  that  he  never 
at  any  time  agreed  to  pay  him  any  royalty  on  pictures  so 
produced  as  director.     In  addition  to  this  testimony  it  also 
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appears  that  plaintiff,  upon  the  payment  of  his  salary, 
signed  pay-roll  vouchers  whereby  he  acknowledged  the 
weekly  receipt  of  two  hundred  dollars  from  the  William 
Fox  Vaudeville  Company,  thus  recognizing  it  as  his  em- 
ployer. Upon  this  conflicting  evidence  so  presented  it  was 
the  sole  province  of  the  trial  court  to  determine  the  ques- 
tions in  issue;  and  having  done  so,  its  findings  thereon 
must  be  deemed  conclusive  and  binding  upon  this  court. 
This  rule,  which  needs  no  citation  of  authorities,  applies 
with  equal  force  to  conflicting  testimony  between  the  wit- 
nesses for  defendant  as  it  does  to  like  conflicts  between  wit- 
nesses of  the  respective  parties.  Hence,  conceding  the 
testimony  of  Carlos  to  be  inconsistent  with  that  of  Fox, 
both  of  whom  were  witnesses  for  defendant,  the  question 
as  to  which  one  of  them  was  entitled  to  credence  in  the 
statements  made  was  for  the  determination  of  the  trial 
court. 

[2]  Another  alleged  error  is  predicated  upon  the  rulings 
of  the  court  in  rejecting  certain  documentary  evidence 
offered  by  plaintiff  for  the  purpose  of  showing  that  Carlos, 
with  whom  he  made  the  contract,  was  the  representative  of 
and  acting  for  defendant.  One  of  these  documents  consisted 
of  an  application  made  March  17,  1917,  by  Mrs.  O'Connor 
to  the  Industrial  Accident  Commission  for  an  award  of  com- 
pensation for  injuries  alleged  to  have  been  sustained  by  her 
as  an  employee  of  defendant  on  September  26,  1916.  The 
answer  thereto  was  signed,  '*Fox  Film  Corporation,  By 
A.  Carlos,  Its  General  Representative."  Another  document 
was  the  verification  of  an  answer  filed  in  the  superior  court 
of  Los  Angeles  County  on  August  1,  1917,  in  the  case  of 
Standing  against  the  defendant,  which  likewise  was  made 
by  A.  Carlos  as  the  general  representative  of  defendant. 
The  third  document  was  an  affidavit  made  by  him  on  March 
10,  1917,  for  the  removal  of  an  action  pending  in  the  su- 
perior court  to  the  federal  court,  and  wherein  he  stated  that 
he  was  the  general  representative  of  defendant.  The  court 
sustained  objections  to  the  introduction  in  evidence  of  all 
these  documents.  At  most,  the  proffered  evidence  was  a 
mere  repetition  of  the  testimony  given  by  Carlos,  and  hence 
not  admissible  for  the  purpose  of  impeachment.  Appellant, 
however,  insists  that  the  documents  were  admissible  as  sub- 
stantive evidence  showing  admissions  against  interest  and 


6G4  Goodman  v.  Williamson.         [45  Cal.  App. 

tending  to  contradict  the  witness  Fox.  The  contract  under 
which  plaintiff  was  employed  was  made  on  or  about  July  17, 
1916,  and  the  question  presented  for  solution  was  whether 
Carlos  at  such  time  had  power  to  act  for  defendant,  rather 
than  as  to  his  authority  to  act  on  the  dates  of  March  10th, 
March  17th,  and  August  1st,  in  the  year  1917,  when  he 
represented  himself  as  the  general  representative  of  defend- 
ant. It  might  readily  be  conceded  that  on  these  dates  he  was 
the  general  representative  of  defendant,  but  such  fact  would 
not  justify  the  inference  that  he  held  such  position  nearly 
a  year  before  such  dates;  and  hence  the  documents  could 
not  be  deemed  evidence  tending  to  contradict  the  statements 
of  Fox,  as  president  of  the  corporation,  that  Carlos  was 
not  connected  therewith  and  had  no  power  to  act  therefor 
at  the  time  of  plaintiff's  alleged  employment  by  defendant 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cly.   No.   2769.    -Seeond   Appellate  Distriet,   Diviirfoii   One. — January 

80,  1920.] 

L.  GOODMAN,  Respondent,  v.  A.  WILLIAMSON,  Appd- 

lant. 

[1]  Payment— DiSHONOBBD  Chsck— Bight  to  Bbcovib  Dxbt. — In  the 
absence  of  express  agreement  so  to  do,  pajrment  of  a  debt,  whether 
pre-existing  or  contemporaneous,  by  check  which  is  dishonored  will 
not  discharge  the  debt,  and,  although  a  receipt  Is  given,  the 
creditor  may  sue  to  recover  the  debt. 

[2]   SalbS — ^ACCEPTANCX    07    CHXOK    IN    PAYMENT — ^BXTUSAL    Of    PAY- 

ment  by  Other  Than  Bank  on  Which  Drawn — Unwarranted 
Bepudiation  or  Ck)NTaAOT. — ^Where  a  check  given  as  part  payment 
of  the  purchase  price  of  certain  hogs  is  accepted  for  the  pur- 
pose given  without  objection  by  the  vendor,  and  the  maker  thereof 
has  sufficient  funds  to  his  credit  in  the  bank  on  which  it  is  drawn 
to  pay  the  same,  the  fact  that  a  bank  other  than  the  one  on  which 
it  is  drawn  refuses  to  cash  it  will  not  warrant  the  vendor  in  re- 
pudiating the  contract  of  sale  and  refusing  to  deliver  the  hogs. 

1.    Payment  by  commercial  paper,  note,  35  L.  S.  A.   (N.  8.)    1. 
Wlien  acceptance  of  check  constitutes  payment,  note,  69  Am.  8ti 
Bep.  346. 


Jan.  1920.]  Goodman  v.  Williamson.  665 


APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kem   County.    J.   W.   Mahon,   Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Emmons  for  Appellant. 

E.  A.  Klein  for  Respondent. 

SHAW,  J.— On  the  fourteenth  day  of  December,  1917, 
defendant,  in  Eern  County,  sold  for  delivery  to  plaintiff 
on  or  about  December  17th,  eighty-eight  head  of  hogs  of  an 
average  weight  of  210  pounds,  for  the  price  of  thirteen 
and  one-half  cents  per  pound,  on  account  of  the  purchase 
of  which  and  as  part  payment  thereon  plaintiff  at  the  time 
paid  to  defendant  by  check  on  the  American  Savings  Bank 
at  Los  Angeles  the  sum  of  one  thousand  dollars,  which  de- 
fendant without  objection  accepted  for  the  purpose  given. 
At  all  times  plaintiff  had  sufficient  funds  to  his  credit  in  the 
bank  on  which  the  check  was  drawn  to  pay  the  same. 
Defendant,  however,  without  presenting  or  causing  it  to  be 
presented  for  payment  to  the  American  Savings  Bank, 
where  concededly  it  would  have  been  honored,  presented  it 
to  a  bank  at  Bakersfield,  and  upon  its  refusal  to  pay  the 
money  thereon  he  repudiated  the  contract  of  sale  and  re- 
fused to  deliver  the  hogs  in  accordance  with  his  agreement. 
Thereupon  plaintiff  brought  this  action  for  breach  of  the 
contract,  in  which  the  court  found  that  defendant  made  the 
contract  of  sale  upon  which  plaintiff  had  paid  him  on  ac- 
count of  the  purchase  price  the  sum  of  one  thousand  dollars, 
which  check,  without  collection,  defendant  retained  until 
lost  or  destroyed;  that  plaintiff  was  ready,  able,  and  willing 
to  fulfill  his  part  of  the  contract,  but  that  defendant  re- 
fused to  perform  the  same  on  his  part,  as  a  result  of  which 
plaintiff  was  damaged  in  the  sum  of  $440,  for  which  judg- 
ment was  entered  against  defendant  and  from  which  he 
appeals. 

The  evidence  tended  to  show  that  the  total  weight  of  the 
hogs  was  18,480  pounds,  the  value  of  which  was  sixteen 
cents  per  pound,  and  hence  the  damage  as  found  by  the 
court,  under  section  3308  of  the  Civil  Code,  was  two  and 
one-half  cents  per  pound,   from   which  it  is  apparent   tlie 
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court  did  not  err  in  its  finding  as  to  the  amount  of  damage 
sustained  by  plaintiff  on  account  of  defendant's  breach  of 
the  contract 

Appellant's  chief  contention  is  that  the  check  was  taken 
merely  for  collection  and,  therefore,  could  not  be  deemed 
payment,  and  notwithstanding  the  fact  that  it  was  con- 
cededly  good  and  would  have  been  paid  upon  presentation 
to  the  bank  upon  which  it  was  drawn,  he  insists  that  when 
the  First  National  Bank  of  Bakersfield  refused  to  give  him 
the  cash  thereon  he  was  entitled  to  repudiate  the  contract. 
[1]  It  is  quite  true,  as  claimed  by  appellant,  that  in  the 
absence  of  express  agreement  so  to  do,  payment  of  a  debt, 
whether  pro-existing  or  contemporaneous,  by  check  which  is 
dishonored  will  not  discharge  the  debt,  and  that,  although  a 
receipt  is  given,  the  creditor  may  sue  to  recover  the  debt; 
but  such  facts  do  not  exist  in  the  instant  case.  On  the  con- 
trary, the  check  was  not  dishonored;  it  was  concededly  good 
and,  as  appears  from  the  evidence,  would  have  been  paid 
upon  presentation  to  the  bank  upon  which  it  was  drawn. 
[2]  Counsel  for  appellant  cites  no  authorities  or  principle 
of  law,  and  we  know  of  none,  supporting  his  assertion  that 
the  mere  fact  that  a  bank  other  than  the  one  upon  which 
the  check  was  drawn  refused  to  cash  it  warranted  defend- 
ant in  repudiating  the  contract  and  refusing  to  comply 
with  its  terms.  Defendant  having  accepted  the  check  with- 
out objection,  plaintiff  was  entitled  to  rely  upon  the  fact 
that  he  would  in  the  usual  course  of  business  present  the 
same  for  payment,  upon  which,  under  the  circumstances 
shown  and  unless  dishonored,  his  obligation  upon  the  con- 
tract was  precisely  the  same  as  though  he  had  received  the 
thousand  dollars  in  cash.  No  ground  exists  for  the  claim 
that  the  check  was  received  by  defendant  as  an  agency  for 
its  collection. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


Jan.  1920.]         Sierra*  Paper  Co.  i;.  Mesmer.  667 


[Gly.   No.   2708.    Second    Appellate   Distrieti   Diyision    One. — January 

30,  1920.] 

SIEEKA  PAPER  COMPANY  (a  Corporation),  Respondent, 
V.   JOSEPH  MESMER,   Appellant. 

[1]  Sales — Pueohasb  or  Goods  Through  Agent— Liabilitt — Evi- 
DENGS — ^Findings. — In  an  action  to  recover  the  yalne  of  goods  al- 
leged  to  have  been  sold  and  delivered  to  the  defendant  at  hia 
instance  and  request,  evidence  that  they  were  bought  through  a 
third  party  who  testified  to  facts  showing  that  in  making  the  pur- 
chase he  was  acting  for  and  as  the  agent  of  defendant,  who  an- 
thorized  and  instructed  him  to  purchase  the  goods  and  have  the 
same  charged  to  defendant,  if  accepted  by  the  court,  is  sufficient 
to  establish  the  fact  alleged. 

[2]  Agency — ^Psoor  or — Declabations  or  Agent. — ^While  the  mere 
declarations  of  an  agent  are  not  admissible  to  prove  his  agency, 
nevertheless,  where  the  question  of  one's  agency  is  involved,  the 
testimony  of  the  agent,  sworn  as  a  witness  in  the  case,  is  com- 
petent to  establish  the  fact  in  issue,  together  with  its  extent  and 
nature. 

[3]  Contracts — Right  or  Thibo  Pabtt  Benetited  to  Sue. — Where 
one  person  for  a  valuable  consideration  engages  with  another 
to  do  some  act  for  the  benefit  of  a  third,  the  latter,  who  would 
enjoy  the  benefit  of  the  act,  may  maintain  an  action  for  the 
breach  of  such  engagement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Dana  R.  Weller,  Judge.    Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court 

Stanley  Visel  for  Appellant 

Hooker  &  Austin  for  Respondent 

SHAW,  J. — ^Defendant  appeals  from  a  judgment  rendered 
in  favor  of  plaintiff. 

The  complaint  contains  two  counts.  [1]  In  the  first,  it 
is  alleged  that  plaintiff,  at  the  special  instance  and  request 
of  defendant,  sold  and  delivered  to  him  goods  and  merchan- 
dise  of  the  value  of  $111.08,  which  allegation  the  court 

2.    PVoof  of  agency  by  evidence  of  similar  acts  by  aUeged  agent, 
note,  17  L.  B.  A.   (N.  8.)   219. 
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found  true.  The  finding  is  attacked  for  want  of  sufficient 
support  in  the  evidence.  It  appears  that  the  goods  were 
bought  through  one  Bowman,  who  testified  to  facts  show- 
ing that  in  making  the  purchase  he  was  acting  for  and  as 
the  agent  of  defendant,  who  authorized  and  instructed  him 
to  purchase  the  goods  and  have  the  same  charged  to  de- 
fendant, which  he  accordingly  did.  Conceding  that  Mes- 
mer contradicted  the  witness,  it  was  the  province  of  the 
trial  court  to  determine  the  confiicting  evidence,  and  since 
it  accepted  Bowman's  statement  as  true,  it  was  sufficient  to 
establish  the  fact  so  found  by  the  court.  [2]  While  the 
mere  declarations  of  an  agent  are  not  admissible  to  prove 
his  agency,  nevertheless,  where  the  question  of  one's  agency 
is  involved,  the  testimony  of  the  agent,  sworn  as  a  witness 
in  the  case,  is  competent  to  establish  the  fact  in  issue,  to- 
gether with  its  extent  and  nature.  {East  v.  Miller  &  Lux, 
159  Cal.  723,  [115  Pac.  932] ;  Ford  v.  Lou  Eum  Shu,  26 
Cal.  App.  203,  [146  Pac.  199].) 

In  the  second  count  it  is  alleged  that  plaintiff  sold  and 
delivered  to  Bowman  certain  goods  and  merchandise  for 
which  he  agreed  to  pay  the  sum  of  $237.19;  that  thereafter, 
for  a  consideration  beneficial  to  defendant,  he  promised  and 
agreed  to  pay  the  said  obligation  of  Bowman  to  plaintiff, 
which  allegations  the  court  found  to  be  true.  This  finding 
is  based  upon  evidence  tending  to  show  the  existence  of 
business  transactions  between  Bowman  and  Mesmer,  whereby 
the  latter  became  indebted  to  Bowman;  that  thereupon  a 
settlement  was  had  wherein  Mesmer  agreed  to  pay  certain 
debts  of  Bowman,  among  which  was  that  due  plaintiff.  A 
copy  of  the  agreement,  which  he  testified  Mesmer  signed, 
was  attached  to  the  deposition  of  Bowman,  and  Mesmer  on 
cross-examination  admitted  that  he  might  have  signed  it, 
and  also  testified  that,  in  order  to  sever  his  business  rela- 
tions with  Bowman,  he  agreed  to  pay  this  bill  of  $237.19, 
together  with  other  indebtedness  of  Bowman's,  all  of  which 
other  bills  he  paid.  This,  we  think,  brings  the  case  within 
the  rule  declared  in  section  1559  of  the  Civil  Code,  that, 
**A  contract,  made  expressly  for  the  benefit  of  a  third  per- 
son, may  be  enforced  by  him  at  any  time  before  the  parties 
thereto  rescind  it."  [3]  It  is  a  ''principle  of  law  long 
recognized  and  clearly  established,  that  where  one  person 
for  a  valuable  consideration   engages  with  another  to   do 
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some  act  for  the  benefit  of  a  third,  the  latter,  who  would 
enjoy  the  benefit  of  the  act,  may  maintain  an  action  for  the 
breach  of  such  engagement."  (Washer  v.  Indepe^ident  etc. 
Co.,  142  Cal.  708,  [76  Pac.  657].)  That,  for  a  valuable 
consideration,  a  contract  was  made  for  the  benefit  of  plain- 
tiff IS  admitted  by  Mesmer,  and  there  is  no  evidence  tending 
in  the  slightest  degree  to  show  a  rescission  of  the  agreement. 
It  was  a  new  and  original  promise,  based  upon  suflBcient 
consideration,  for  the  benefit  of  plaintiff,  and  hence  not  an 
agreement  within  subdivision  1  of  section  2794  of  the  Civil 
Code  to  answer  for  the  debt  or  default  of  another. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.   No.    3145.    Second    AppeUate   District,   Diyiflion   One. — January 

30,  1920.] 

F.  T.  HARRIS,  Respondent,  v.  CENTRAL  UNION  HIGH 
SCHOOL  DISTRICT  (a  Public  Corporation),  Appel- 
lant. 

[1]  Contracts — Acciftanox  or  Plans  and  Spxgifications — FAHiURi 
TO  Pbocxed  With  Gonstbugtion  —  Liability  fob  Architect's 
Compensation  Pbomised — Evidence— Findings. — In  this  action  to 
recover  the  compensation  the  board  of  trustees  of  the  defendant 
high  school  district  stated  in  their  published  notice  they  would  pay 
to  the  architect  whose  plans  and  specifications  in  detail  for  a 
proposed  addition  and  extension  to  the  high  school  of  the  district 
were  adopted,  the  evidence  was  sufficient  to  support  the  finding 
of  the  trial  court  that  on  a  given  date,  the  said  board  of  trustees, 
after  duly  considering  all  of  the  plans  and  specifications  submitted 
under  said  notice,  by  resolution  and  order  spread  upon  the  minutes 
of  the  said  board,  adopted  the  plans  and  specifications  submitted 
by  plaintiff,  subject  to  a  condition  subsequent,  to  wit,  that  the 
plaintiff  should  modify  and  change  the  plans  to  the  satisfaction 
of  the  board;  and  said  board,  having  thereafter  failed  and  re- 
fused to  proceed  further  with  the  construction  of  said  building, 
and  not  having  requested  plaintiff  to  make  any  modifications  or 
changes  in  said  plans  and  specifications,  but  having  failed  and  re- 
fused to  pay  plaintiff  the  agreed  compensation,  the  latter,  having 
stood  ready  to  comply  with  all  the  conditions  of  his  contract, 
became  entitled  to  the  compensation  agreed  to  be  paid« 


670      Harris  v.  Central  Union  H.  S.  Dist.     [45  Cal.  A  pp. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    W.  A.  Sloane,  Judge.    AflBrmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  R.  Simon  for  Appellant. 

Conkling  &  Brown  for  Respondent. 

CONREY,  P.  J.— On  or  about  the  twelfth  day  of  Febru- 
ary, 1915,  the  board  of  trustees  of  the  defendant  published  a 
notice  to  architects,  calling  for  plans  and  specifications  in 
detail  for  a  proposed  addition  and  extension  to  the  high 
school  building  of  the  district.  It  was  stated  in  the  notice 
that  ''the  said  trustees  will  award  to  the  architect  whose 
plans  and  specifications  in  detail  are  adopted"  a  specified 
premium  and  compensation.  At  a  meeting  of  the  board 
held  on  the  fourteenth  day  of  March,  1915,  the  board,  having 
considered  several  plans  and  specifications  submitted  under 
said  notice,  including  those  of  the  plaintiff,  took  action 
which  was  shown  by  the  minutes  of  the  meeting  that  it  was 
**  Moved  by  Hamilton,  seconded  by  Clark,  that  the  plans  and 
specifications  of  F.  T.  Harris  be  accepted.  Motion  carried." 
At  a  meeting  of  the  board  held  on  the  sixteenth  day  of 
April,  1915,  said  minute  entry  was  read  and,  on  direction 
of  the  members  of  the  board,  but  without  formal  motion 
and  order  of  the  board,  the  secretary  amended  the  minute 
entry  by  inserting  after  the  word  ''accepted,"  the  words 
"when  modified  and  changed  to  the  satisfaction  of  the 
board."  After  the  amendment  had  been  interlined  by  the 
secretary,  a  motion  was  made  and  carried  "that  the  board 
rescind  the  action  of  March  14,  1915,  with  reference  to 
accepting  the  plans  and  specifications  of  architects." 

[1]  Upon  the  issue  as  to  whether  or  not  the  plans  and  speci- 
fications were  accepted  as  alleged  in  the  complaint,  the  court 
found:  "That  on  the  fifteenth  day  of  March,  1915,  the 
said  board  of  trustees  of  the  defendant,  after  duly  consid- 
ering all  of  the  plans  and  specifications  submitted  under 
the  said  notice  by  resolution  and  order  spread  upon  the 
minutes  of  said  board,  adopted  the  said  plans  and  specifi- 
cations as  submitted  by  plaintifT,  subject  to  a  condition  subse- 
quent, to  wit:  that  the  plaintiff  should  modify  and  change 
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the  plans  and  specifications  to  the  satisfaction  of  the  board/' 
etc.  The  court  further  found  that  after  so  receiving  and 
accepting  the  plans  and  specifications  so  prepared  and  sub- 
mitted by  plaintiff,  the  board  of  trustees,  without  requesting 
the  plaintiff  to  make  any  modifications  or  changes  in  said 
plans  and  specifications,  and  without  notifying  the  plain- 
tiff what,  if  any,  modifications  or  changes  in  said  plans  and 
specifications  were  desired  by  the  board,  and  without  afford- 
ing the  plaintiff  an  opportunity  to  make  any  desired  modifi- 
cations or  changes  in  said  plans  and  specifications,  failed  and 
refused  to  proceed  further  with  the  construction  of  said  build- 
ing and  repudiated  and  by  order  entered  on  their  minutes 
on  or  about  the  first  day  of  April,  1915,  attempted  to  rescind 
and  vacate  their  former  action  as  to  said  plans  and  speci- 
fications so  prepared  by  plaintiff,  and  have  ever  since  re- 
fused, and  do  now  refuse,  to  pay  plaintiff  the  sum  agreed 
to  be  paid  for  said  plans  and  specifications  or  any  sum 
or  sums  whatever,  etc.,  by  reason  whereof  plaintiff  suffered 
damages  in  a  stated  sum  for  which  judgment  was  awarded. 
Appellant  contends  that  said  findings  are  not  sustained 
by  the  evidence  in  this,  that  there  was  no  absolute  acceptance 
of  plaintiff's  offer  with  a  condition  subsequent,  but  that 
there  was  only  a  conditional  acceptance  and  that  therefore 
no  contract  resulted  and  would  not  result  until  there  had 
been  a  compliance  with  the  conditions  of  the  acceptance  by 
the  plaintiff  in  making  modifications  and  changes  in  his 
plans  and  specifications  which  would  meet  the  approval  of 
the  board.  By  the  use  of  the  phrase,  '^  subject  to  a  condi- 
tion subsequent,"  as  we  interpret  the  finding,  the  court 
decided  that  the  board  did  in  fact  accept  the  "plans  and 
specifications  in  detail,"  as  presented  by  plaintiff,  but  with 
the  condition  or  understanding  that  such  modifications 
therein  as  should  be  directed  by  the  board  would  be  made 
by  the  plaintiff.  Upon  this  finding,  if  sustained  by  the  evi- 
dence, it  must  be  held  that  the  contract  was  complete;  and 
since  the  board  did  not  thereafter  indicate  its  desire  to  have 
any  modification  or  change  made  in  the  plans  or  specifica- 
tions and  the  plaintiff  did  not  fail  to  comply  with  any 
such  indicated  desire  or  instructions,  and  since  it  was  shown 
that  the  plaintiff  filed  the  necessary  bond  and  stood  ready 
to  comply  with  all  the  conditions  of  his  contract,  he  became 
entitled  to  the  compensation  agreed  to  be  paid. 
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We  think  that  the  evidence  is  sufiScient  to  support  the 
finding.  The  secretary  of  the  board,  who  also  was  a  mem- 
ber thereof,  testified  that  the  minutes  as  originally  made 
by  him  correctly  stated  the  motion  as  he  remembered  it 
to  have  been  made;  that  he  had  taken  notes  during  the 
meeting  and  wrote  up  the  minutes  according  to  those  notes. 
Mr.  Hamilton,  the  member  of  the  board  who  made  the 
motion,  testified  as  follows:  "Q.  Do  you  remember  what 
the  language  of  your  motion  wast  A.  As  well  as  I  re- 
member, I  moved  to  accept  his  plans  and  specifications. 
Q.  And  this  matter  of  his  making  changes,  as  desired,  was 
purely  a  matter  of  discussion!  A.  Yes,  sir.  ...  Q.  Didn't 
you  understand  from  Mr.  Harris  beforehand  that  that  was 
satisfactory  to  himt  A.  I  supposed  it  would  be.  We  ad- 
vertised and  I  think  there  were  five  plans  and  specifica- 
tions submitted  to  the  board  and  in  all  of  our  discussion 
that  none  of  the  plans  would  go  without  changing.  We 
would  not  want  to  advertise  for  bids  and  let  a  contractor 
put  up  a  building  without  some  changes."  The  testimony 
seems  to  show  clearly  that,  as  stated  by  Mr.  Hamilton  in 
his  testimony,  '4t  was  the  intention  of  the  motion,  we  would 
accept  his  plans,  but  there  would  have  to  be  some  alterations 
made";  and  this  is  the  effect  of  the  court's  finding. 
Substantially  the  plaintiff's  plans  and  specifications  were 
accepted,  but  the  acceptance  was  subject  to  the  right  of  the 
board  to  have  modifications  and  changes  made  therein.  This 
was  in  fact  in  accordance  with  a  custom  based  on  common 
experience.  The  plaintiff  testified  that  at  the  time  he  pre- 
sented his  bond  to  the  board  he  stated  to  them,  in  response 
to  a  question,  that  it  was  possible  to  make  changes  and 
that  ''it  was  always  customary  with  the  architect  where  his 
plans  were  adopted,  any  changes  they  wanted  to  incorporate, 
they  could."  W.  P.  Apple,  another  of  the  trustees,  testified 
that  when  he  voted  on  the  motion  with  reference  to  the 
Harris  plans  he  understood  that  he  was  voting  for  the  ab- 
solute acceptance  of  those  plans,  ''but  the  board  would 
call  for  certain  little  changes  in  the  plans."  We  do  not 
doubt  that  the  board  of  trustees  of  a  school  district,  having 
authority  to  contract  for  the  construction  of  a  school  build- 
ing, may,  in  making  its  contract  with  the  architect  or  with 
the  contractor,  reserve  the  right  to  make  alterations  during 
the  progress  of  the  work,  so  long  as  the  general  plan  of 


Jan.  1920.]     Ebaltt  &  Rebuilding  Co.  v.  Rba.  673 

the  building  is  not  changed.     That  appears  to  be  the  kind 
of  reservation  intended  in  the  present  case,  and  this  was  not 
inconsistent   with   a  complete   acceptance  of  the  proposed 
plans  and  specifications. 
The  judgment  is  affirmed. 

ShaWy  J.f  and  James,  J.,  concurred. 


[Ciy.    No.    8231.    First    Appellate    Distriet,    Diyisioii    One. — January 

80,  1920.] 

REALTY  AND  REBXnLDING  COMPANY  (a  Corpora^ 
tion),  Plaintiff  and  Respondent,  v.  L.  A.  RE  A  et  al., 
Defendants  and  Respondents;  EUQENE  J.  SULLI- 
VAN,  Defendant  and  Appellant. 

[1]  Landlobi)  and  Tsnant — ^BiOHT  or  Elxctiom  to  Take  Extinsion 
or  Lease  —  Assignment  or  Lease — Liabiutt  or  Lessees  fob 
Bent  Dubino  Additional  Tebm. — ^Where  a  lease  of  a  building 
for  a  term  of  years  provides  that  the  lessees  by  giving  notice  at 
least  thirty  days  before  the  expiration  of  the  term  "might  elect" 
te  take  an  extension  of  the  lease  for  farther  specified  period  at  a 
stated  rental,  the  giving  of  such  notice  has  the  effect  of  extending 
the  original  lease  for  the  additional  term,  and  the  fact  that  prior 
to  the  expiration  of  the  original  term  the  lessees  have  assigned 
their  interest  in  the  lease  will  not  relieve  them  from  liability  for 
rent  for  the  extended  term,  in  the  absence  of  a  novation  between 
their  assignee  and  the  lessor, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco.  F.  J.  Murasky,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  E.  Shaw  and  J.  Early  Craig  for  Defendant  and  Ap- 
pellant. 

Charles  S.  Wheeler,  John  P.  Bowie,  Nathan  Moran  and 
A.  A.  Heer  for  Plaintiflf  and  Respondent. 

1.  Liability  for  rent  as  affected  by  assignment  or  sublease  by 
tenant,  note,  Ann.  Cas.  1916E,  788,  832.  837,  842,  844. 

46  Oal.  App.-— 48 
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John  D.  Rutledge,  A.  B.  Shaw,  Bert  Schlesinger  and 
Jacob  Meyer  for  Defendants  and  Respondents. 

RICHARDS,  J. — This  is  an  appeal  by  the  defendant 
Eugene  J.  Sullivan  from  that  portion  of  the  judgment  in 
this  action  which  runs  in  favor  of  the  plaintiff  and  against 
said  defendant  and  by  which  the  plaintiff  is  awarded  the 
sum  of  $11,215.81.  The  action  was  instituted  by  the  plain- 
tiff as  the  transferee  from  one  Rudolph  Spreckels  of  a 
lease  of  certain  premises  on  Fillmore  Street,  in  the  city  of 
San  Francisco,  to  the  defendants  herein,  L.  A.  Rea,  E.  Kehr- 
lein,  and  Eugene  J.  Sullivan,  and  by  them  assigned  to  the 
defendant  Fillmore  Arcade  Company,  a  corporation.  Cer- 
tain stockholders  of  said  corporation  are  also  made  parties 
defendant. 

The  complaint  is  in  two  counts — one  to  recover  rent  over- 
due and  unpaid  under  the  terms  of  said  lease  and  of  a  later 
extension  thereof;  the  other  to  recover  damages  in  a  large 
sum  for  an  alleged  breach  of  certain  covenants  in  said  lease 
relating  to  the  duty  of  the  lessees  and  their  assigns  to  keep 
the  buildings  upon  the  premises  in  repair. 

Upon  the  trial  of  the  cause  the  court  made  its  findings 
and  rendered  its  judgment  in  favor  of  the  plaintiff  and 
against  the  defendants,  said  Rea,  Kehrlein,  Sullivan,  and 
Fillmore  Arcade  Company,  upon  the  first  count  in  said  com- 
plaint, but  as  to  those  defendants  who  were  alleged  and 
shown  to  be  stockholders  in  the  Fillmore  Arcade  Company 
the  court  gave  its  judgment  in  their  favor  upon  their  plea 
of  the  statute  of  limitations,  and  also  gave  its  judgment  in 
favor  of  all  of  the  defendants  upon  the  cause  of  action  em- 
braced in  the  second  count  of  the  complaint.  Two  appeals 
were  taken  from  this  judgment,  this  one  by  the  defendant 
Eugene  J.  Sullivan  from  that  portion  of  the  judgment 
running  against  him  as  one  of  the  original  lessees  for  un- 
paid rent;  the  other  by  the  plaintiff  from  that  portion  of 
the  judgment  denying  it  relief  against  the  stockholders  of 
the  Fillmore  Arcade  Company  upon  the  first  count,  and 
against  all  of  the  defendants  upon  the  second  count  of  its 
complaint.  This  appeal  is  upon  the  judgment-roll  alone, 
the  only  question  presented  being  as  to  whether  the  findings 
support  that  portion  of  the  judgment  appealed  from  herein. 
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The  facts  out  of  which  the  case  arose  are  briefly  these: 
On  June  1,  1906,  Rudolph  Spreckels  entered  into  a  written 
lease  with  the  said  defendants  Rea,  Kehrlein,  and  Sullivan, 
by  which  he  leased  and  demised  to  them  certain  property 
on  Fillmore  Street,  of  which  he  was  then  the  owner,  for 
the  term  of  three  years  from  said  date  and  for  the  entire 
sum  of  one  hundred  and  twenty-six  thousand  dollars  for 
said  term,  payable  in  monthly  installments  of  three  thou- 
sand five  hundred  dollars  per  month,  monthly  in  advance. 
According  to  one  of  the  provisions  of  said  lease  the  said 
lessees  agreed  that  within  six  months  from  and  after  July 
1,  1906,  they  would  erect  upon  the  demised  premises  a 
frame  building  or  buildings  at  a  cost  of  about  one  hundred 
and  fifty  thousand  dollars ;  by  another  provision  in  said  lease 
it  was  agreed  by  the  lessor  that  at  the  end  of  the  said  term 
of  three  years  he  would  purchase  the  said  buildings  so  to  be 
erected  by  the  lessees  at  one-half  of  their  then  to  be  ap- 
praised value,  in  which  event  the  term  of  the  lease  should 
cease;  provided,  however,  that  the  said  lessees  by  giving 
notice  at  least  thirty  days  before  the  expiration  of  said 
three-year  term  might  elect  to  take  a  three-year  extension 
of  the  lease  at  a  monthly  rental  of  two  thousand  five  hun- 
dred dollars,  in  which  event  the  buildings  erected  upon  the 
premises  by  the  lessees  should  thereupon  become  and  be 
the  property  of  the  lessor.  The  lease  also  contained  clauses 
respecting  the  duty  of  the  lessees  to  keep  the  buildings  and 
structures  upon  the  demised  premises  in  good  order  and  re- 
pair. 

After  the  making  of  said  lease,  and  on  December  14,  1906, 
the  lessees  named  therein  assigned  and  transferred  all  of 
their  right,  title,  and  interest  in  said  lease  to  the  defend- 
ant herein,  Fillmore  Arcade  Company,  which  immediately 
thereupon  went  into  possession  of  said  premises  and  con- 
tinued exclusively  therein  thereafter  as  the  tenant  thereof. 
Thereafter  and  on  April  28,  1908,  the  said  lessor,  Rudolph 
Spreckels,  conveyed  the  said  premises  to  Realty  &  Rebuild- 
ing Company,  the  plaintiff  herein.  On  May  28,  1909,  the 
said  Fillmore  Arcade  Company,  by  written  notice  to  the 
Realty  &  Rebuilding  Company,  elected  to  take  the  three-year 
extension  of  said  lease  as  provided  therein  and  upon  the  terms 
and  conditions  therein  stated,  and  thereupon  continued  to 
occupy  the  premises  in  question  until  some  time  in  Septem- 
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bcr,  1911.  On  the  twenty-ninth  day  of  May,  1911,  the 
buildings  upon  the  premises  which  had  been  erected  by  the 
Fillmore  Arcade  Company  under  the  terms  of  said  lease 
and  which  had  replaced  the  buildings  originally  thereon, 
were,  according  to  the  averments  of  the  plaintiff's  complaint 
herein  ** destroyed  by  fire."  For  the  next  two  or  three 
months  thereafter  the  Fillmore  Arcade  Company  remained 
in  possession  of  the  premises  but  failed  to  pay  the  stipulated 
rental  thereof  falling  due  during  said  period,  and  further 
failed  to  take  any  steps  looking  to  the  repair  or  rebuild* 
ing  of  the  destroyed  structures,  whereupon  the  plaintiff, 
after  demanding  said  rent  from  the  Fillmore  Arcade  Com- 
pany and  also  from  the  original  lessees  of  the  property,  and 
after  demanding  of  each  of  these  that  the  destroyed  struc- 
ture be  rebuilt,  and  after  noncompliance  with  both  of  these 
demands,  commenced  this  action. 

In  respect  to  one  of  the  stockholders  of  the  Fillmore 
Arcade  Company,  Abraham  Ruef,  who  was  also  made  a 
defendant  in  said  action,  the  following  additional  facts  ap- 
pear: That  said  Ruef  was  a  stockholder  in  said  Fillmore 
Arcade  Company  on  the  fourteenth  day  of  December,  1906, 
the  date  when  said  corporation  took  the  assignment  of  the 
lease  in  question  from  the  original  lessees,  and  he  re- 
mained such  stockholder  until  December,  1908,  when  he 
assigned  and  transferred  all  of  his  said  stock  in  said  corpora- 
tion to  other  persons,  delivering  to  them  his  only  indorsed 
certificate  therefor  and  demanding  of  the  secretary  of  the 
corporation  that  the  said  shares  of  stock  so  assigned  by  said 
Ruef  be  transferred  to  the  name  of  his  assignee  upon  the 
books  of  the  corporation.  Said  transfer  upon  the  books 
of  the  corporation  was  not,  however,  made,  for  the  rea- 
son apparently  that  the  certificate  of  said  shares  of  stock 
was  not  presented  for  surrender,  and  hence  the  name 
of  said  Ruef  appeared  upon  the  books  of  said  corporation 
as  the  owner  and  holder  of  said  stock  down  to  the  time  of 
the  institution  of  this  action. 

Upon  the  foregoing  state  of  facts  the  contention  of  the 
appellant  herein  is  this,  that  as  one  of  the  original  lessees 
of  said  property  going  out  of  possession  thereof  on  Decem- 
ber 14,  1906,  the  date  of  the  asvjirnraent  of  said  lease  to  the 
Fillmore  Arcade  Company,  and  having  had  nothing  to  do 
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thereafter  with  the  posseBsion  of  said  property  or  with  the 
giving  of  any  notice  extending  the  term  of  said  leaso,  his 
only  obligation  was  to  pay  the  rent  for  the  original  three- 
year  term  either  as  one  of  the  original  lessees  or  as  a 
surety  of  the  assignee  of  such  lessees,  and  that  his  obliga- 
tion in  either  capacity  ended  with  said  three-year  term; 
that  the  privity  of  contract  as  well  as  privity  of  estate  of 
said  original  lessees  terminated  with  the  exercise  of  their 
assignee's  election  to  extend  the  term  of  the  lease,  and  hence 
that  the  appellant  cannot  be  held  liable  for  any  rent  accru- 
ing and  unpaid  after  the  original  but  during  the  extended 
term. 

[1]  We  are  unable  to  agree  with  this  contention.  When 
the  original  lessees  obtained  the  lease  in  question  they  se- 
cured by  its  express  terms  the  right  to  the  possession  and 
control  of  the  property  covered  by  it  for  the  express 
term  of  three  years  and  for  the  additional  term  of  three 
years  more  at  their  election.  Had  they  themselves  exercised 
said  right  of  election  it  would  seem  to  be  clearly  established 
by  the  current  of  authority  both  of  the  courts  and  text- 
writers  that  their  holding  under  the  extended  term  would 
be  by  virtue  of  the  original  demise  and  not  by  virtue  of 
the  notice  of  extension.  The  fact  that  the  lessees  had 
assigned  their  rights  under  said  lease  to  another,  who  might 
exercise  the  right  of  extension  of  its  original  term,  thus 
becomes  immaterial  in  the  absence  of  a  novation  between 
their  assignee  and  the  original  lessor,  since  the  lease  was  for 
the  full  term  including  the  extension,  and  the  original 
lessees  were  liable  thereunder  as  principals  while  they  held 
the  lease,  and  as  sureties  for  their  assignee  thereafter  and 
during  such  full  term  for  which  they  had  secured  the 
right  to  have  and  enjoy  said  premises  under  said  lease.  This 
principle  was  laid  down  in  the  case  of  Werner  v.  Oraff  & 
Co,,  7  CaL  App.  530,  [95  Pac.  167],  the  court  in  dealing 
with  a  lease  similar  in  terms,  holding  ''that  upon  compliance 
with  the  condition  as  to  giving  notice  the  lessees  would  then 
be  entitled  to  hold  for  the  additional  term  under  the  orig- 
inal lease  and  not  under  the  notice — ^the  lease  would  then 
become  a  lease  for  both  the  original  and  extended  terms." 
It  will  be  noticed  by  reference  to  the  terms  of  the  lease 
in  question  here  that  the  right  of  election  granted  to  the 
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found  true.  The  finding  is  attacked  for  want  of  sufficient 
support  in  the  evidence.  It  appears  that  the  goods  were 
bought  through  one  Bowman,  who  testified  to  facts  show- 
ing that  in  making  the  purchase  he  was  acting  for  and  as 
the  agent  of  defendant,  who  authorized  and  instructed  him 
to  purchase  the  goods  and  have  the  same  charged  to  de- 
fendant, which  he  accordingly  did.  Conceding  that  Mes- 
mer contradicted  the  witness,  it  was  the  province  of  the 
trial  court  to  determine  the  conflicting  evidence,  and  since 
it  accepted  Bowman's  statement  as  true,  it  was  sufficient  to 
establii^  the  fact  so  found  by  the  court.  [2]  While  the 
mere  declarations  of  an  agent  are  not  admissible  to  prove 
his  agency,  nevertheless,  where  the  question  of  one's  agency 
is  involved,  the  testimony  of  the  agent,  sworn  as  a  witness 
in  the  case,  is  competent  to  establish  the  fact  in  issue,  to- 
gether with  its  extent  and  nature.  {East  v.  MiUer  &  Lux, 
159  Cal.  723,  [115  Pac.  932] ;  Ford  v.  Lou  Eum  Shu,  26 
Cal.  App.  203,  [146  Pac.  199].) 

In  the  second  count  it  is  alleged  that  plaintiff  sold  and 
delivered  to  Bowman  certain  goods  and  merchandise  for 
which  he  agreed  to  pay  the  sum  of  $237.19 ;  that  thereafter, 
for  a  consideration  beneficial  to  defendant,  he  promised  and 
agreed  to  pay  the  said  obligation  of  Bowman  to  plaintiff, 
which  allegations  the  court  found  to  be  true.  This  finding 
is  based  upon  evidence  tending  to  show  the  existence  of 
business  transactions  between  Bowman  and  Mesmer,  whereby 
the  latter  became  indebted  to  Bowman;  that  thereupon  a 
settlement  was  had  wherein  Mesmer  agreed  to  pay  certain 
debts  of  Bowman,  among  which  was  that  due  plaintiff.  A 
copy  of  the  agreement,  which  he  testified  Mesmer  signed, 
was  attached  to  the  deposition  of  Bowman,  and  Mesmer  on 
cross-examination  admitted  that  he  might  have  signed  it, 
and  also  testified  that,  in  order  to  sever  his  business  rela- 
tions with  Bowman,  he  agreed  to  pay  this  bill  of  $237.19, 
together  with  other  indebtedness  of  Bowman's,  all  of  which 
other  bills  he  paid.  This,  we  think,  brings  the  case  within 
the  rule  declared  in  section  1559  of  the  Civil  Code,  that, 
**A  contract,  made  expressly  for  the  benefit  of  a  third  per- 
son, may  be  enforced  by  him  at  any  time  before  the  parties 
thereto  rescind  it."  [3]  It  is  a  ** principle  of  law  long 
recognized  and  clearly  established,  that  where  one  person 
for  a  valuable  consideration   engages  with   another  to  do 
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some  act  for  the  benefit  of  a  third,  the  latter,  who  would 
enjoy  the  benefit  of  the  act,  may  maintain  an  action  for  the 
breach  of  such  engagement.**  {Washer  v.  Independent  etc. 
Co,,  142  Cal.  708,  [76  Pac.  657].)  That,  for  a  valuable 
consideration,  a  contract  was  made  for  the  benefit  of  plain- 
tiflf  is  admitted  by  Mesmer,  and  there  is  no  evidence  tending 
in  the  slightest  degree  to  show  a  rescission  of  the  agreement. 
It  was  a  new  and  original  promise,  based  upon  suflBcient 
consideration,  for  the  benefit  of  plaintiff,  and  hence  not  an 
agreement  within  subdivision  1  of  section  2794  of  the  Civil 
Code  to  answer  for  the  debt  or  default  of  another. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GiT.   No.    3145.    Second   Appellate   District,   Diyision   One. — January 

80,  1920.] 

F.  T.  HARRIS,  Respondent,  v.  CENTRAL  UNION  HIGH 
SCHOOL  DISTRICT  (a  Public  Corporation),  Appel- 
lant 

[1]  Contracts — Acciftanci  of  Plans  and  Specifications — Failuri 
TO  Pbocked  With  Gonstructign  —  Liability  for  Architect's 
Compensation  Peoicised — Evidence — Findings. — In  this  action  to 
recover  the  compenaation  the  board  of  tmetees  of  the  defendant 
high  school  district  stated  in  their  published  notice  they  would  pay 
to  the  architect  whose  plans  and  specifications  in  detail  for  a 
proposed  addition  and  extension  to  the  high  school  of  the  district 
were  adopted,  the  evidence  was  sufficient  to  support  the  finding 
of  the  trial  court  that  on  a  given  date,  the  said  board  of  trustees, 
after  duly  considering  all  of  the  plans  and  specifications  submitted 
under  said  notice,  by  resolution  and  order  spread  upon  the  minutes 
of  the  said  board,  adopted  the  plans  and  specifications  submitted 
by  plaintiff,  subject  to  a  condition  subsequent,  to  wit,  that  the 
plaintiff  should  modify  and  change  the  plans  to  the  satisfaction 
of  the  board;  and  said  board,  having  thereafter  failed  and  re- 
fused to  proceed  further  with  the  construction  of  said  building, 
and  not  having  requested  plaintiff  to  make  any  modifications  or 
changes  in  said  plans  and  specifications,  but  having  failed  and  re- 
fused to  pay  plaintiff  the  agreed  compensatioD,  the  latter,  having 
stood  ready  to  comply  with  all  the  conditions  of  his  contract, 
became  entitled  to  the  compensation  agreed  to  be  paid. 
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[4]  Id.  —  Action  to  Enfobci  Btatutoby  Liability  or  Dquectobs  — 
Pabtdeb — ^Bights  of  Dibbgtobs  Against  Stookhoiokbs  Iicmatx- 
BiAL. — ^In  an  action  hj  the  corporation  against  the  diiectors  to 
enforce  the  liability  of  the  latter  for  making  dividends  out  of 
other  than  surplus  profits,  neither  the  corporation  nor  the  court  is 
concerned  with  the  question  of  anj  subsequent  rights  of  the  direc- 
tors to  pursue  the  stockholders  to  whom  such  dividends  were  paid, 
they  being  neither  necessary  nor  proper  parties  to  the  litigation. 

[6]  Id.  —  Acceptancs  of  Unlawful  Dividends  —  Batification  — 
KsTOPPEL. — The  mere  acceptance  by  the  stockholders  of  the  dividends 
declared  out  of  other  than  surplus  profits,  unaccompanied  by  any 
other  fact  which  might  present  equitable  considerations,  will  neither 
operate  as  a  ratification  of  the  wrongful  act  nor  as  an  estoppel 
against  the  right  of  the  corporation  to  enforce  the  statutory  lia- 
bility defined  by  section  309  of  the  Civil  Code. 

[6]  Id. — Good  Faith  of  Dibectobs — When  a  Defense. — In  an  action 
by  the  corporation  to  recover  upon  the  statutory  liability  of  the 
directors  for  having  made  dividends  out  of  other  than  surplus 
profits,  good  faith  on  the  part  of  the  directors  in  believing  that 
there  were  surplus  profits  out  of  which  such  dividends  could  be 
paid  does  not  constitute  a  defense.  If  that  defense  could  ever  be 
considered,  it  would  only  be  where  the  pleadings  clearly  and  in 
detail  show  the  facts  of  fraud  and  dishonesty  practiced  upon  the 
directors,  and  further  show  facts  from  which  the  conclusion 
would  follow  irresistibly  that  the  directors  could  not  have 
guarded  against  such  fraud. 

[7]  Id. — SuBPLUS  PBoriTS  Dbpinbd. — The  term  "surplus  profits"  is 
the  equivalent  of  net  receipts,  that  is,  the  receipts  of  a  business 
after  deducting  current  expenses.  Neither  money  earned  as  in- 
terest, however  well  secured,  or  certain  to  be  eventually  paid,  nor 
mere  advance  in  value  of  property  prior  to  its  sale,  not  estimated 
profits  on  partially  executed  contracts,  constitute  profits  within 
the  meaning  of  the  statute  so  as  to  entitle  the  directors  of  a  cor- 
poration to  make  dividends  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Prank  G.  Finlayson,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  K.  Norton,  Wilbur  Bassett  and  Roy  V.  Rhodes  for 
Appellants. 

Hickcox  &  Crenshaw   for  Respondent. 

BRITTAIN,  J.— Five  former  directors  of  the  plaintiff,  a 
going  corporation,  appeal  from  a  judgment  for  somethiiijr 
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over  thirty  thousand  dollars,  the  aggregate  of  three  divi- 
dends paid  during  their  administration,  the  trial  court  hav- 
ing found  that  none  of  the  dividends  was  paid  from  sur- 
plus profits. 

Under  two  broad  contentions,  that  section  309  of  the 
Civil  Code  does  not  permit  the  maintenance  of  such  an 
action  as  this  by  a  corporation  except  for  the  benefit  of 
creditors,  and  that  good  faith  on  the  part  of  the  directors 
is  a  complete  defense  to  such  an  action,  numerous  questions 
are  presented.  Except  in  one  particular,  to  which  further 
reference  is  made,  counsel  for  respondent  assumes,  and, 
after  serious  consideration,  the  court  is  of  the  opinion,  the 
questions  are  properly  before  it  upon  a  sufficient  record. 

The  facts  necessary  to  be  considered  are  undisputed,  and, 
without  following  the  details  of  the  trial  procedure,  may  be 
summarized  as  follows:  On  the  demand  of  the  defendants 
a  jury  was  called  to  establish  the  value  of  the  corpora- 
tion's realty  at  the  dates  of  the  respective  dividends.  By 
stipulation  these  figures  were  modified,  and,  as  so  changed, 
were  adopted  by  the  court  as  a  part  of  its  findings.  The 
court  also  found  that  at  the  date  of  each  dividend  the  lia- 
bilities of  the  corporation  exceeded  its  assets.  For  the  sake 
of  brevity  the  figures  are  tabulated,  each  dividend  having 
been  for  two  and  one-half  per  cent  of  the  par  value  of 
outstanding  stock,  declared  and  paid  respectively  at  the 
dates  indicated,  as  follows: 

Apr.  15, 1913.  Oet.  15, 1913.  Jan.  15, 1914. 

Bealty  value   $311,091.00  $334,394.00  $327,222.00 

Deficit   50,099.19  117,534.35  142,312.40 

Dividend   8,958.99  9,635.14  11,492.61 

The  court  further  found  that  the  defendants,  at  the  date 
when  each  dividend  was  declared,  had  before  them  as  direc- 
tors a  statement,  inventory,  and  balance  sheet,  furnished 
by  the  employees  of  the  corporation  in  charge  of  its  books 
in  the  ordinary  course  of  its  business,  purporting  to  show 
undistributed  in  the  treasury  and  accumulated  between  the 
dates  of  the  organization  of  the  corporation  and  the  par- 
ticular dividend,  surplus  profits  sufficient  to  pay  the  divi- 
dend, but  that  the  statement,  balance  sheet,  and  inventory 
were  not  true,  full,  or  correct  statements  of  the  financial 
condition  of  the  corporation,  for  the  reason  that  the  prop- 
erty was  shown  at  a  fictitious  value  largely  in  excess  of  its 
actual  value,  and  also  because  many  items  carried  as  assets 
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should  have  been  carried  as  losses,  and  many  carried  as 
profits  should  have  been  carried  as  liabilities,  and  that  if 
the  statement,  balance  sheet,  and  inventory  had  been  true 
and  correct,  they  would  have  shown  the  corporation  had  not 
made  surplus  profits,  but  that  there  was  a  deficit.  These 
findings  were  based  on  evidence  taken  during  fifty-eight 
days  of  trial,  ten  of  which  were  devoted  to  the  determination 
of  the  value  of  the  real  property.  The  evidence  introduced 
is  not  before  the  court,  it  being  recited  in  the  bill  of  ex- 
ceptions that  sufficient  evidence  was  introduced  to  support 
the  findings,  except  those  not  heretofore  mentioned,  that 
the  corporation  was  damaged  to  the  amount  of  the  respec- 
tive dividends,  upon  which  no  evidence  was  introduced 
other  than  the  fact  of  their  payment 

Eliminating  those  clauses  not  involved  in  this  appeal, 
section  309  of  the  Civil  Code  is  as  follows:  **The  directors 
of  corporations  must  not  make  dividends  except  from  sur- 
plus profits  arising  from  the  business  thereof,  .  .  .  nor  must 
they  divide,  withdraw  or  pay  to  the  stockholders  or  any 
of  them,  any  part  of  the  capital  stock.  .  .  .  For  a  violation 
of  this  section,  the  directors  under  whose  administration 
the  same  may  have  happened  .  .  .  are,  in  their  individual 
or  private  capacity,  jointly  and  severally  liable  to  the 
corporation,  and  to  the  creditors  thereof,  to  the  full  amount 
of  the  capital  stock  so  divided,  withdrawn,  paid  out  or 
reduced  ..." 

[1]  The  appellants  contend  that  an  action  cannot  be 
maintained  by  the  corporation  to  recover  upon  the  liability 
defined  in  the  section  except  on  behalf  of  creditors.  The  lan- 
guage of  the  statute  at  first  glance  would  appear  to  be 
too  clear  to  permit  an  interpretation  limiting  the  right  of 
the  corporation  to  recover  property  taken  from  it.  A 
forceful  argument  is  presented  to  show  that  such  a  first 
impression  cannot  be  supported  upon  sound  reason. 

A  similar  statute  was  adopted  in  New  York  in  1825,  in 
New  Jersey  in  1846,  and  in  this  state  in  1850.  It  is  un- 
necessary to  consider  the  changes  in  these  statutes  by  amend- 
ments affecting  either  their  language  or  punctuation.  It 
is  contended  they  are  but  codifications  of  a  common-law 
rule  that  the  capital  of  a  corporation  is  a  trust  fund,  first 
for  the  creditors  and  then  for  the  stockholders,  for  the 
misapplication  of  which  the  directors  were  liable  as  trustees. 
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This  view  seems  to  have  been  held,  in  1902,  by  Mr.  Jus- 
tice Pitney,  now  of  the  supreme  court  of  the  United 
States,  then  the  vice-chancellor  of  the  court  of  chancery 
of  New  Jersey.  In  a  very  learned  and  illuminating  opinion 
he  reviewed  a  great  number  of  English  and  American  cases, 
and  reached  a  conclusion  upon  which  he  sustained  a  de- 
murrer to  bills  in  consolidated  suits  by  certain  stock- 
holders against  directors  of  two  corporations,  saying,  among 
other  things:  "It  would  be  unjust  and  inequitable  for  the 
stockholders  directly  or  indirectly  to  recover  from  the  direc- 
tors the  very  moneys  which  they  have  already  received." 
{Siegman  v.  Moloney,  63  N.  J.  Eq.  422,  [51  Atl.  1003].) 
An  appeal  having  been  taken  under  another  name  from  the 
order  made  on  demurrer,  the  court  of  errors  and  appeals 
reversed  the  ruling.  In  the  course  of  the  opinion,  written 
by  Mr.  Chief  Justice  Gunmere,  he  said:  *'The  apparent 
object  of  the  provision  is  to  afford  protection  equally  to  the 
corporation  and  to  its  creditors  against  loss  by  reason  of  the 
illegal  act.  But  the  creditors  can  suffer  no  injury  from  it 
unless  the  capital  is  so  impaired  as  to  render  the  company 
insolvent.  Not  so  with  the  corporation.  Any  impairment 
of  its  capital  is  harmful  to  it  in  some  degree;  the  serious- 
ness of  the  injury  depending  upon  the  extent  of  the  im- 
pairment. For  the  full  protection  of  the  company  the 
liability  of  the  company  must  be  absolute.  ...  In  our  judg- 
ment, the  legislature  intended  by  this  provision  to  afford  the 
full  measure  of  protection  which  the  words  provide."  Con- 
cerning the  statement  that  it  would  be  inequitable  to  permit 
stockholders  to  recover  from  directors  money  they  had 
themselves  received  as  dividends,  it  was  said:  "The  argu- 
ment assumes  there  will  be  no  transfer  of  the  stock  of  the 
company  during  the  period  of  the  liability  of  the  directors. 
The  assumption  is  unwarranted.  The  very  declaration  of 
the  dividend,  evidencing,  as  it  does,  the  apparent  prosperity 
of  the  company,  creates  a  desire  on  the  part  of  outsiders 
to  become  holders  of  the  stock.  It  at  the  same  time  de- 
creases the  actual,  while  increasing  the  apparent,  value  of 
the  stock.  The  result  is  to  afford  unscrupulous  directors, 
and  stockholders  who  are  cognizant  of  the  illegal  action  of 
the  board,  an  opportunity  to  unload  their  holdin^zs  upon 
innocent  purchasers  at  fraudulently  inflated  prices.  .  .  . 
Nor  is  it  inequitable  that  stockholders  who  have  innocently 
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participated  in  the  distribution  of  the  illegal  dividends 
should  have  their  stock  restored  to  its  normal  value  by  con- 
tribution from  the  directors  who  have  impaired  the  capital 
without  being  first  required  to  pay  back  the  dividend  so 
paid  to  them.  The  ordinary  purchaser  of  corporate  stock 
holds  it  as  an  investment.  He  rightly  considers  and  treats 
the  dividends  paid  upon  it  as  income.  In  many  instances 
the  income  is  required  to  meet  the  expenses  of  living  and 
is  entirely  expended  for  that  purpose.  To  say  that  a  person 
who  has  been  unwittingly  induced  to  exhaust  his  principal 
by  the  mistaken  or  fraudulent  representation  of  those  to 
whom  he  has  entrusted  it,  that  what  has  been  paid  to  him  as 
income  suffers  no  injury,  is  absurd.  To  refuse  him  redress 
except  upon  the  condition  that  he  return  the  moneys  which 
he  has  expended  in  the  belief  that  his  capital  was  intact, 
notwithstanding  that  by  such  expenditure  he  is  rendered 
penniless,  is  to  put  a  premium  on  fraud  in  corporate  man- 
agement." {Appleion  v.  American  Maliing  Co.,  65  N.  J. 
Eq.  375,  [54  Atl.  454].)  The  same  question  coming  before 
the  court  after  Mr.  Justice  Pitney  became  a  member  of  it, 
he  wrote  the  opinion  expressly  adopting  the  reasoning  and 
conclusions  of  the  decision  in  Appleion  v.  American  Malting 
Co.  (Siegman  v.  Electric  Vehicle  Co.)y  72  N.  J.  Eq.  403, 
[65  Atl.  910].)  The  rule  has  been  adopted  by  the  United 
States  circuit  court  in  New  Jersey,  and  by  the  courts  of 
New  York.  {8iegm>an  v.  Electric  Vehicle  Co.,  140  Fed. 
117;  Hutchinson  v.  Stadler,  85  App.  Div.  424,  [83  N.  Y. 
Supp.  509] ;  Eutchimon  v.  Curtie,  45  Misc.  Rep.  484,  [92 
N.  Y.  Supp.  70] ;  De  Baismss  v.  United  Stages  Lithograph 
Co.,  161  App.  Div.  781,  [146  N.  Y.  Supp.  813].)  While, 
in  all  the  cases  cited  except  the  latest,  the  suit  was  brought 
by  the  stockholder  instead  of  the  corporation,  neither  the 
reason  nor  the  rule  is  different  when  the  suit  is  by  the  cor- 
poration. In  this  state,  at  least,  when  such  a  suit  is  brought 
by  the  stockholder  it  is  entertained  only  on  behalf  of  a 
corporation  the  officers  of  which  fail  or  refuse  to  act,  and 
then  the  corporation  must  be  made  a  party.  (Cogsioeli 
V.  Bull,  39  Cal.  320;  Wa^/mire  v.  San  Francisco  etc.  Co., 
112  Cal.  646,  [44  Pac.  1086];  Wickersham  v.  Crittenden, 
93  Cal.  17,  [28  Pac.  788].) 

Under  numerous  subheadings  it  is  argued,  in  effect,  either 
that  the  overruled  decision  first  written  by  Mr.  Justice  Pitney 
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was  correct  or  that  the  rule  finally  adopted  by  him  does  not 
apply  in  this  case.  These  contentions  do  not  appear  to  be  well 
founded.  They  have  received  careful  consideration,  but  do 
not  require  lengthy  comment  here.  Although  one  of  the  pur- 
poses of  the  statute  was  to  protect  creditors,  that  was  not  its 
sole  purpose.  There  is  nothing  in  People  v.  Savings  Union, 
72  Cal.  199,  [13  Pac.  498] ,  Moore  v.  Lent,  81  Cal.  502,  [22 
Pac.  875],  or  Baldmn  v.  MUler  &  Lux,  152  Cal.  454,  [92 
Pac.  1030],  which  in  the  least  degree  militates  against  the 
rule,  nor  are  the  cases  from  other  states,  cited  by  appellants 
upon  this  subject,  at  variance  with  the  rule.  The  statute 
affords  protection  in  proper  cases  to  the  corporation,  regard- 
less of  whether  or  not  there  are  creditors.  It  would  be 
nothing  short  of  absurd,  therefore,  to  hold  that  no  suit  could 
be  maintained  to  enforce  the  liability,  except  one  on  behalf 
of  stockholders.  (Kohl  v.  LilientJial,  81  Cal.  387,  [6 
L.  B.  A.  520,  20  Pac.  401,  22  Pac.  689].)  The  cases  of 
Winchester  v.  Mabury,  122  Cal.  522,  [55  Pac.  393],  and 
Moss  V.  Smith,  171  Cal.  777,  [155  Pac.  90],  when  read  in 
connection  with  the  facts  upon  which  they  were  based,  lend 
no  support  to  the  contentions  of  the  appellants. 

[2]  The  appellants  argue  that,  while  the  statute  is  highly 
penal  in  its  effect  upon  directors,  and  is,  therefore,  to  be 
strictly  construed,  its  purpose  is  not  punitive  but  remedial, 
and  that  in  such  cases  as  this  actual  damage  mubt  be  shown. 
For  the  present  purpose  both  of  these  propositions  may  be 
accepted,  but  unless  the  seemingly  unanswerable  logic  of 
Mr.  Chief  Justice  Qunmere  in  Appleton  v.  American  Malt- 
vng  Co.f  supra,  is  set  at  naught,  the  actual  damage  to  the 
corporation  is  the  amount  by  which  its  capital  is  depleted 
by  the  unlawful  dividends.  The  liability  to  the  corporation 
is  direct,  not  secondary  only  because  of  its  inability  to 
pay  creditors.  The  decision  of  Winchester  v.  Howard,  136 
Cal.  432,  [89  Am.  St.  Rep.  153,  64  Pac.  692,  69  Pac.  77], 
does  not  support  any  other  view  of  the  meaning  of  the 
unambiguous  language  of  the  statute. 

[3]  The  right  of  the  corporation  to  recover  from  those 
to  whom  corporate  assets  may  have  been  unlawfully  trans- 
ferred does  not  affect  the  statutory  liability  of  the  directors 
who  made  the  unlawful  distribution,  unless  the  corporation, 
in  the  exercise  of  the  first  right,  causes  the  replacement, 
in  whole  or  in  part,  of  what  was  taken  from  the  comoration. 
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In  that  event  the  liability  of  the  directors  would  be  di- 
minished proportionately  or  expunged,  since  the  corporation 
would  be  entitled  to  what  was  taken  and  no  more.  The 
same  reasoning  would  apply  to  recoupment  by  assessment 
upon  the  stock  while  it  remained  in  the  hands  of  those 
who  had  received  the  unlawful  distribution,  and  if  other 
e(|uities,  suggested  in  the  opinion  in  Appleton  v.  American 
Malting  Co.,  supra,  had  not  intervened,  if,  indeed,  an 
assessment  for  such  restoration  could  lawfully  be  levied. 
One  purpose  of  section  309  of  the  Civil  Code  was  to  assure 
existing  and  incoming  stockholders  of  the  corporation  that 
its  capital  should  not  be  wrongly  depleted.  If,  in  violation 
of  the  statute,  directors  should  make  a  dividend  from  capital 
instead  of  from  profits,  and,  before  suit,  should  themselves 
replace  an  equivalent  sum  in  the  treasury,  or  should,  by 
an  appeal  to  those  who  had  received  the  money,  cause  them 
to  replace  it,  the  corporation,  of  course,  could  not,  by  such 
a  suit  as  this,  exact  double  payment.  If  the  stockholders 
or  some  of  them  resisted  such  an  appeal,  and  an  assessment, 
assuming  such  an  assessment  to  be  otherwise  legally  unob- 
jectionable, were  levied  and  paid,  the  result  would  be  the 
same  as  if  the  same  stockholders  voluntarily  had  returned 
the  money  they  had  received. 

It  is  stipulated  in  the  present  case  that  after  the  divi- 
dends in  question  were  paid,  the  corporation  received  from 
its  stockholders  in  payment  of  assessments  levied  by  its 
board  of  directors  a  sum  of  money  greater  than  the  aggre- 
gate of  the  dividends.  To  say  the  least,  it  is  extremely 
doubtful  whether  an  assessment  levied  for  the  purpo5?e  of 
replacing  assets  wrongfully  diverted  could  be  upheld  under 
the  provisions  of  the  code  prescribing  that  assessments  may 
be  levied  for  the  purposes  of  paying  expenses,  conducting 
business  or  paying  debts.  (Civ.  Code,  sec.  331.)  If  it  were 
levied  in  terms  for  any  other  purpose  than  recoupment,  it 
would  be  evasive  and  fraudulent,  if  that  were  its  real 
purpose.  In  this  case  the  stipulation  furnishes  no  aid  to 
the  appellants.  It  does  not  show  when  nor  for  what  pur- 
poses the  assessments  were  levied.  The  trial  occupied 
fifty-eight  days,  all  but  ten  of  which  were  devoted  to  the 
examination  of  the  financial  affairs  of  the  corporation.  The 
evidence  adduced  is  not  before  the  court.  Under  the  rule 
that  every  reasonable  inference  must  be  drawn  in  support 
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of  the  action  of  the  trial  court,  it  may  be  assumed  that  the 
evidence  showed  the  assessments  were  levied,  not  for  the 
purpose  of  recoupment,  but  for  other  specific  purposes  to 
which  the  money,  when  paid,  was  properly  applied. 

Argument  upon  the  proposition  that  such  a  suit  cannot  be 
maintained  on  behalf  of  the  stockholders  is  answered  by 
the  fact  that  this  suit  was  brought  by  the  corporation 
on  its  own  behalf  to  recover  for  injury  sustained  by  it. 
[4]  Equally  immaterial  is  the  argument  concerning  the 
right  of  the  directors  to  pursue  stockholders  to  whom  pay- 
ments were  made  in  the  event  of  a  final  judgment  in  this 
suit  against  the  directors.  If  the  corporation  is  entitled  to 
a  judgment  in  this  statutory  suit,  neither  the  corporation 
nor  the  court  is  concerned  with  the  question  of  any  subse- 
quent rights  which  the  defendants  may  assert  against  per- 
sons who  are  neither  necessary  nor  proper  parties  to  the 
present  litigation. 

[6]  In  their  fourth  special  defense  the  defendants  at- 
tempted to  plead  an  estoppel  against  both  the  corporation 
and  the  stockholders  who  participated  in  the  dividends  in 
question.  No  special  facts  were  alleged  except  that  the 
stockholders  had  accepted  dividends  and  had  not  com- 
plained. Mere  consent  or  silence  on  the  part  of  stock- 
holders, unaccompanied  by  any  other  fact  which  might 
present  equitable  considerations,  will  neither  operate  as 
a  ratification  nor  as  an  estoppel.  {Kohl  v.  LUienihal,  81 
Cal.  385,  [6  L.  R.  A.  520,  22  Pac.  689] ;  K reamer  v.  Earl, 
91  Cal.  112,  [27  Pac.  735];  Tapscoit  v.  Mexico  Colorado 
etc.  Co.,  153  Cal.  667,  [96  Pac.  271];  Burne  v.  Lee,  156 
Cal.  228,  [104  Pac.  438] ;  Hedges  v.  Frink,  174  Cal.  553, 
[163  Pac.  884].)  The  general  demurrer  was  properly  sus- 
tained to  the  special  defense  as  pleaded,  and  the  record  does 
not  show  that  the  appellants  sought  to  amend,  either  when 
the  ruling  was  made  or  after  the  evidence  was  before  the 
court.  In  the  absence  of  the  evidence  which  was  introduced, 
this  court  cannot  assume  that  it  supported  the  appellants' 
claims  of  estoppel.  Neither  in  the  present  state  of  the 
pleadings  would  any  part  of  the  excluded  evidence  have 
been  admissible  upon  an  issue  of  estoppel  not  before  the 
court. 

That  there  is  nothing  luhermtly  inequitable  in  such  a 
suit  appears  both  from  the  sound  reasoning  apon  which  the 
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decision  in  Appleton  v.  Americ(m  Malting  Co.,  supra,  is 
based,  and  from  the  express  provisions  of  section  309  of  the 
Civil  Code,  establishing  the  directors'  liability.  If  the 
facts  of  the  particular  case  showed  it  would  be  inequitable 
to  enforce  the  liability,  those  facts  should  have  been  pre- 
sented in  the  record  filed  in  this  court.  As  a  matter  of  law, 
upon  the  appellants'  first  broad  contention,  it  is  concluded 
that  the  liability  of  directors  for  the  amount  of  unlawful 
dividends  distributed  by  them  is  a  direct  one  to  the  cor- 
poration and  not  dependent  upon  the  existence  of  corpora- 
tion creditors. 

[6]  The  appellants'  other  main  contention  is  that:  ''No 
recovery  can  be  had  against  directors  who  after  due  care 
and  investigation,  and  in  the  bona  fide  belief  that  the  cor- 
poration had  sufficient  surplus  for  the  purpose,  paid  divi- 
dends ratably  among  the  stockholders." 

In  their  second  separate  defense  the  appellants  alleged 
that  at  the  time  of  declaring  each  dividend  as  directors 
they  had  before  them  a  statement,  inventory,  and  balance 
sheet,  furnished  them  by  employees  of  the  corporation  in 
charge  of  its  books  and  accounts  in  the  ordinary  course 
of  business,  showing  that  between  the  date  of  the  organi- 
zation of  the  corporation  and  the  date  of  the  dividend  there 
had  been  accumulated  and  undistributed  in  the  treasury 
sufficient  surplus  profits  out  of  which  to  pay  the  dividends, 
respectively,  and  that  the  defendants  relied  upon  the  entries 
appearing  in  the  statement,  inventory,  and  balance  sheet 
and  believed  the  same  to  be  true,  and,  upon  information  and 
belief,  they  alleged  that  the  same  were  true  and  accurate 
statements  of  the  financial  condition  of  the  corporation. 
General  demurrer  to  this  defense  was  overruled,  but  a  simi- 
lar demurrer  to  the  third  separate  defense  was  sustained, 
in  which  defense  it  was  alleged  the  appellants,  in  good 
faith  and  in  honest  belief  that  the  corporation  had  surplus 
profits  arising  from  its  business  from  which  the  dividends 
respectively  could  properly  and  lawfully  be  made,  voted 
therefor;  that  each  dividend  was  paid  without  intent  to 
delay,  hinder,  or  defraud  any  creditor;  that  the  defendants 
exercised  due  diligence  to  ascertain  the  financial  situation 
of  the  corporation  and  to  determine  whether  there  were 
Rufficient  surplus  profits  arising  from  the  business  from 
which  to  pay  the  dividend,  and  each  dividend  was  paid  in 
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the  honest  belief  that  the  financial  situation  of  the  corpora- 
tion was  such  that  the  amount  of  surplus  profits  arising 
from  the  business  then  belonging  to  the  corporation  was 
greater  than  the  amount  of  the  dividend.  While  no  direct 
attack  is  made  by  the  appellants  upon  the  demurrer  rul- 
ing, there  appears  in  the  respondent's  brief  a  statement 
made  by  the  trial  judge  in  sustaining  the  demurrer  to  this 
defense,  in  which,  after  stating  the  reasons  for  the  conclu- 
sion, the  trial  judge  said:  ''All  the  foregoing  considerations 
lead  me  to  the  conclusion  that  the  defense  of  good  faith, 
attempted  to  be  alleged  in  the  third  separate  defense,  is 
not  a  defense,  for  these  reasons  the  demurrer  thereto  will 
be  sustained."  While  neither  the  second  nor  the  third 
defense  was  pleaded  with  the  particularity  of  statement 
which  might  have  been  required  by  special  demurrer,  it  ap- 
pears from  what  has  been  said  that  the  question  of  good 
faith  was  presented  by  the  second  defense,  although  not  so 
strongly  as  by  the  third  defense.  In  relation  to  the  second 
defense  the  court  found  that  the  directors  had  before  them 
the  statement,  inventory,  and  balance  sheet,  as  alleged  in 
the  second  defense,  further  finding  that  the  same  were 
false,  and  that  the  assets  were  shown  therein  to  be  of  a  value 
very  largely  in  excess  of  their  actual  value,  with  items 
carried  as  assets  which  should  have  been  carried  as  losses, 
and  items  carried  as  profits  which  should  have  been  carried 
as  liabilities.  There  was  no  direct  finding  on  the  question 
of  good  faith,  no  doubt  because  of  the  demurrer  ruling. 

In  support  of  the  issue  of  good  faith  each  of  the  defend- 
ants offered  to  testify  that  as  directors  they  had  relied 
upon  the  entries  appearing  on  the  statements,  inventories, 
and  balance  sheets,  and  believed  them  to  be  true,  accurate, 
and  correct  statements  of  the  financial  condition  of  the 
corporation,  and  that  when  declaring  the  dividends  they 
acted  in  good  faith  and  in  the  honest  belief  that  the 
corporation  had  sufiScient  surplus  profits  to  pay  the  divi- 
dends; that  they  had  exercised  reasonable  care  and  dili- 
gence to  ascertain  the  financial  condition  of  the  corporation. 
They  further  offered  to  prove  that  they  had  caused  the 
books  of  the  corporation  to  be  audited  by  a  certified  pub- 
lic accountant,  that  said  audit  showed  a  net  undivided  sur- 
plus sufficient  to  pay  at  least  one  of  the  dividends,  and  the 
report  of  the  audit  was  offered.     They   further  offered  to 
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prove  by  an  attorney  that  they  had  consulted  him  in  regard 
to  the  payment  of  the  dividends  and  had  been  advised  by 
him  that  they  were  lawful  and  proper.  They  offered  to 
prove  that  they  had  caused  the  real  property  to  be  ap- 
praised by  certain  bank  officials,  bank  appraisers,  railroad 
land  agents,  and  residents  in  the  neighborhood  of  the  prop- 
erties; that  the  defendants  believed  that  the  persons 
named  as  appraisers  were  the  best  qualified  persons  then 
available  for  the  purpose  of  making  appraisement,  and  that 
in  good  faith  they  had  believed  in  and  relied  upon  the  rec- 
titude of  the  appraisements,  which  were  also  offered  in 
evidence.  All  this  evidence  was  rejected  upon  the  general 
objection  that  it  was  immaterial,  as,  indeed,  it  was  if  the 
ruling  of  the  trial  judge  that  good  faith  is  not  a  defense  to 
such  an  action  was  correct.  The  question  presented  in  the 
first  instance,  therefore,  is  one  of  law  as  to  whether  or  not 
under  the  circumstances  the  defense  of  good  faith  may  be 
interposed  to  defeat  the  liability  declared  by  the  statute, 
although  that  question  is  brought  here  upon  the  rulings 
of  the  court  in  refusing  to  admit  the  proffered  evidence. 

It  is  apparent  this  is  not  a  case  within  the  purview  of 
section  41^  of  article  VI  of  the  constitution.  That  section 
was  adopted  to  prevent  reversal  of  just  judgments  for  tech- 
nical errors  of  procedure.  {People  v.  O'Bryan,  165  Cal. 
64,  [130  Pac.  1042].)  It  did  not  modify  or  lessen  the  sub- 
stantial guaranties  of  life,  liberty,  or  property,  without  which 
any  government  must  be  despotic.  Those  guaranties  depend 
on  what  has  been  said  to  be  the  right  controlling  all  rights 
—the  right  of  every  person  to  be  heard  in  ordinary 
forms  of  law  in  his  own  defense.  The  appellants  contend 
that  by  the  action  of  the  trial  court  they  were  deprived  of 
their  right  to  present  evidence  which,  if  true,  would  have 
exonerated  them.  If  the  defense  was  permissible  in  the 
particular  case,  the  refusal  to  receive  evidence  in  its  sup- 
port constituted  a  miscarriage  of  justice  of  such  a  character 
as  to  be  outside  of  the  operation  of  the  constitutional  provi- 
sion. 

Although  the  provisions  embodied  in  section  309  of  t'le 
Civil  Code  have  been  in  force  in  this  state  since  1850, 
it  is  remarkable  that  this  exact  question  does  not  appear 
to  have  been  judicially  determined  by  the  supreme  court. 
It  has  always  been  presumed  that  directors  have  knowledge 
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of  the  business  of  corporations  it  is  their  duty  to  manage 
and  control.  Before  the  adoption  of  any  of  the  statutes  in 
terms  making  directors  liable,  among  other  things,  for  de- 
claring dividends  out  of  capital,  it  was  recognized  both 
in  the  courts  of  common  law  and  in  the  courts  of  equity 
that  directors  as  trustees  were  liable  for  acts  of  malfeasance 
or  misfeasance  by  which  the  capital  of  the  corporation  might 
be  improperly  depleted.  Directors  may  still  be  liable  under 
the  old  rules  in  cases  other  than  those  provided  for  in  sec- 
tion 309  of  the  Civil  Code,  if  they  have  been  grossly  negli- 
gent in  the  employment  of  the  corporation  servants,  or 
in  their  oversight  of  them  in  the  management  of  the  cor- 
porate business.  In  such  cases  the  questions  of  good  faith, 
care,  and  diligence  are  the  essential  ones  to  be  determined. 

The  appellants  argue  that  section  309  of  the  Civil  Code 
is  only  a  codification  of  the  old  rules.  The  court  has  been 
unable  to  accept  this  view.  The  adoption  of  the  statute 
was  not  intended  as  an  idle  act.  It  does  not  appear  rea- 
sonable to  suppose  that  if  the  legislature  merely  intended  to 
codify  the  pre-existing  common  law,  it  would  have  passed 
the  statute  apparently  limiting  the  liability  of  the  directors 
to  three  particular  acts  for  which  they  might  be  held 
liable  as  trustees.  In  the  growth  of  corporate  intervention 
in  ordinary  business  affairs,  it  is  inconceivable  that  by  the 
adoption  of  these  statutes  the  legislatures  of  a  number  of 
states  intended  to  lessen  the  responsibility  of  directors  by 
declaring  them  liable  for  specific  breaches  of  trust,  which 
by  their  mention  in  the  statute  might  have  the  effect  of 
relieving  the  directors  from  civil  liability  for  other  breaches 
not  mentioned.  In  discussing  the  first  general  contention 
of  the  appellants,  decisions  of  the  supreme  court  of  this 
state  have  been  cited,  from  which,  generally  speaking,  it 
appears  that  the  prohibition  of  section  309  of  the  Civil  Code 
against  withdrawing  capital  or  declaring  dividends  from 
capital  has  been  denounced  as  contrary  to  the  policy  of  the 
law,  and  ultra  vires. 

The  appellants  rely  strongly  upon  a  decision  in  a  case 
arising  under  a  similar  statute  of  Illinois.  The  opinion  was 
written  by  Judge  Grosscup  of  the  United  States  circuit 
court  of  appeals.  The  opinion  shows  that  in  the  particular 
case  the  corporation  was  under  the  control  of  a  group  of 
men  who  perpetrated  upon  it,  its  directors,  stockholders,  and 
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creditors,  a  series  of  grossly  fraudulent  and  actively  dis- 
honest practices.  In  the  course  of  the  opinion  Judge  Gross- 
cup  said:  ''The  whole  question  of  liability  in  these  respects 
seems  to  center  around  the  inquiry,  Should  the  appellees, 
in  the  exercise  of  the  diligence  required  of  them  by  law, 
have  known,  at  the  time  of  the  transactions,  the  true 
state  of  the  company's  affairs t"  In  that  case  he  applied 
the  reasoning  and  the  rules  of  the  common  law  to  the  stat- 
ute. (Chick  V.  Fuller,  114  Fed.  22,  28,  [51  C.  C.  A.  6481.) 
This  case  stands  practically  alone,  and  the  significant  fea- 
ture of  it  is  the  showing  of  direct  fraud  practiced  not  by, 
but  on,  the  directors. 

Under  the  first  contention  of  the  appellants  they  relied 
upon  the  reasoning  of  Mr.  Justice  Pitney  in  a  case  in  which 
his  decision  was  reversed  by  the  court  of  errors  and  appeals 
of  New  Jersey.  It  has  been  stated  that  when  Mr.  Justice 
Pitney  became  a  member  of  that  court  in  a  subsequent  case 
he  adopted  the  reasoning  of  the  overruling  opinion.  Upon 
the  present  contention  probably  no  stronger  statement  can 
be  found  than  that  of  Mr.  Justice  Pitney  in  the  later  case. 
He  said:  ''Under  the  statutory  scheme  it  is  manifest  that 
while  it  is  a  function  of  the  directors  of  a  corporation  to 
determine  whether  net  earnings  or  surplus  exist  applicable 
to  the  payment  of  dividends,  they  cannot,  by  an  erroneous 
determination  of  this  i>oint,  confer  either  upon  themselves  or 
upon  the  corporation  powers  that  by  the  corporation  act  are 
withheld,  nor  make  lawful  that  which  the  act  has  prohibited. 
If  this  were  permissible,  then  by  the  same  logic  a  court 
that  is  called  upon  to  pass  on  the  question  of  its  juris- 
diction over  a  given  subject  matter  might,  by  an  erroneous 
determination,  enlarge  its  jurisdiction.  Some  matters  that 
are  ultra  vires  the  directors  may  be  infra  vires  the  cor- 
poration; some  matters  that  are  vlira  vires  the  corpora- 
tion may  be  so  simply  because  they  are  unauthorized;  other 
matters  may  be  ultra  vires  the  corporation  because  prohibited 
by  law.  The  matter  we  are  dealing  with  comes  within  the 
latter  category.  Not  only  is  it  not  within  the  express  or 
implied  powers  of  a  corporation  to  distribute  its  capital 
among  the  stockholders  in  the  guise  of  dividends  as  from 
profits,  but  the  doing  of  this  is  expressly  and  with  emphasis 
prohibited.  In  Appleton  v.  American  Malting  Co,^  65  N.  J. 
Eq.  375,  [54  AtL  454],  this  court  pointcJ  out  that  the  im- 
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pairment  of  capital  resulting  from  unlawful  payment  of 
dividends  not  only  renders  the  corporation  less  able  to  con- 
duct its  business  and  to  meet  its  obligations,  but  tends 
to  the  injury  of  innocent  investors  by  decreasing  the  actual 
while  increasing  the  apparent  value  of  the  stock,  and  like- 
wise to  the  injury  of  the  very  stockholders  who  innocently 
participate  in  the  distribution,  because  they  are  led  to 
treat  dividends  as  income  and  expend  them  as  such,  while 
in  truth  they  are  unwittingly  exhausting  their  principal." 
(Siegman  v.  Electric  Vehicle  Co.,  72  N.  J.  Eq.  408,  [65  Atl. 
912].)  The  question  of  the  same  dividends  came  before 
the  United  States  circuit  court.  In  the  course  of  the  opinion 
it  was  said:  ''A  board  of  directors  have  no  legal  power 
to  declare  dividends  and  direct  their  payment  when  they 
know,  or  ought  to  know,  that  the  payment  will  result  in 
impairing  the  capital  fund  of  their  corporation."  {Sieg- 
man V.  Electric  Vehicle  Co.,  140  Fed.  117,  119.) 

Under  a  similar  statute  considered  by  the  appellate 
division  of  the  New  York  supreme  court  it  said:  ** Whether 
the  director  knows  the  exact  condition  of  the  corporation 
is  unimportant.  It  is  his  duty  to  ascertain  whether  the 
earnings  authorize  the  withdrawal  of  the  corporate  assets 
to  pay  a  dividend.  If  he  can  be  excused  because  he  did 
not  know  the  condition  of  the  corporation,  the  effect  of  the 
statute  would  be  nullified.  .  .  .  Whenever  a  dividend  was 
declared  the  secretary  gave  to  each  director  a  statement  pur- 
porting to  be  taken  from  the  books  of  the  company  and 
showing  the  financial  standing.  .  .  .  They  had  abundant  op- 
portunity to  examine  the  statement  each  time  and  ascertain 
whether  a  dividend  was  proper.  The  estimation  of  values 
they  assented  to  or  did  not  investigate.  They  may  have 
relied  upon  the  secretary,  but  it  was  their  aflarmative  duty 
to  know  whether  a  dividend  was  justified  before  authoriz- 
ing its  payment."  {Wesp  v.  Muckle,  136  App.  Div.  241, 
[120  N.  Y.  Supp.  976,  979,  980];  affirmed  in  Wesp  v. 
Straaenhurg,  201  N.  Y.  527,  [94  N.  B.  1100].) 

[7]  ''Surplus  profits"  has  been  defined  as  **the  excess 
of  receipts  over  expenditures;  that  is,  net  earnings"  (Con- 
nolly  V.  Davidson,  15  Minn.  519,  [2  AnL  Rep.  154]) ;  "the 
receipts  of  a  business,  deducting  current  expenses;  it  is 
equivalent  to  net  receipts."  (Eyster  v.  Centennial  Board 
of  Finance,  94  U.  S.  500,  [24  L.  Ed.  188,  see,  also.  Rose's 
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U.  S.  Notes].)  **Net  earnings  are  properly  the  gross  re- 
ceipts, less  the  expense  of  operating  the  road  or  other  busi- 
ness of  the  corporation.  •  .  .  When  all  liabilities  are  paid 
either  out  of  the  gross  receipts  or  net  earnings,  the  re- 
mainder is  the  profit  of  the  shareholders.*'  {St.  John  v. 
Erie  B.  B.  Co,,  10  Blatchf.  270,  [Fed.  Caa.  No.  12,226].) 
''Under  these  definitions  it  is  not  easy  to  comprehend  how 
profits  or  surplus  profits  can  consist  of  earnings  never  yet 
received.  The  term  imports  an  excess  of  receipts  over 
expenditures,  and  without  receipts  there  cannot  properly  be 
said  to  be  profits.  Money  earned  as  interest,  however  well 
secured,  or  certain  to  be  eventually  paid,  cannot  in  fact 
be  distributed  as  dividends  to  stockholders,  and  does  not 
constitute  surplus  profits  within  the  meaning  of  the  statute. 
To  hold  the  contrary  would,  we  think,  tend  to  open  the 
door  to  a  practice  under  which  the  assets  of  corporations 
would  be  liable  to  distribution  as  dividends,  upon  no  surer 
basis  than  the  judgment  of  their  debtors  as  to  the  value  of 
their  bills  receivable.  Such  is  not,  and  should  not  be,  the 
policy  of  the  law."  (People  v.  Savings  Union,  72  Cal.  203, 
[13  Pac.  498].)  Mere  advance  in  value  of  property  prioi 
to  its  sale,  or  estimated  profits  on  partially  executed  con- 
tracts do  not  constitute  profits,  because  the  fluctuations  ot 
the  market  and  the  uncertainty  of  the  completion  of  such 
contracts  may  bring  about  a  condition  such  as  was  found 
to  exist  in  the  present  case,  where  the  estimated  profits  woro 
in  fact  liabilities  or  direct  losses.  {Gray  v.  Darlington.  IT) 
Wall.  63-65,  [21  L.  Ed.  45,  see,  also,  Rose's  U.  S.  Notes] ; 
Jennery  v.  Olmstead,  36  Hun,  536-538.) 

The  admitted  facts  shown  by  the  record  now  before  the 
court  that  the  deficit  between  the  liabilities  and  the  assets  of 
the  corporation  grew  from  fifty  thousand  dollars  at  the  time 
of  the  first  dividend  to  one  hundred  and  seventeen  thousand 
dollars  at  the  time  of  the  second  dividend  and  to  over 
one  hundred  and  forty-two  thousand  dollars  at  the  time  of  the 
third  dividend,  and  that  at  the  time  of  the  third  dividend 
the  corporation  had  realty  known  to  have  been  of  the  value 
of  three  hundred  and  twenty-seven  thousand  dollars,  or,  in 
other  words,  that  at  the  time  of  the  third  dividend  there 
must  have  been  liabilities  of  about  four  hundred  and 
seventy  thousand  dollars  at  least,  render  it  almost  incon- 
ceivable that  the  directors  of  the  corporation  could  have 
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been  deceived  by  a  mere  statement  and  balance  sheet.  It 
is  equally  inconceivable  that  they  could  have  relied  upon 
any  mere  appraisement  that  the  realty  of  the  corporation 
wai>  worth  practically  half  a  million  dollars  over  its  real 
value.  It  will  be  noted  that  there  was  no  oflPer  to  show 
there  had  been  any  sales  of  property  at  values  largely  in 
excess  of  the  cost  of  the  property  to  the  corporation;  there 
was  no  offer  to  show  that  the  corporation  had  received  from 
actual  business  carried  on  excessively  large  sums  of  money 
from  many  transactions,  the  nature  of  which  the  directors 
could  not  in  the  exercise  of  ordinary  care  have  known  all 
about.  Mere  estimates  of  increased  value  of  property 
known  do  not  constitute  profits.  Upon  the  record  pre- 
sented to  this  court  none  of  the  exceptional  circumstances 
shown  in  Chdck  v.  Fviler,  supra,  appear. 

To  hold  that  in  every  suit  to  recover  the  statutory  lia- 
bility, directors  may  be  exonerated  by  merely  testifying 
they  were  mistaken  and  they  believed  that  there  were  sur- 
plus profits,  because  they  had  accepted  the  figures  of  a  bal- 
ance sheet  prepared  by  the  corporate  employees,  would 
open  the  door  to  the  grossest  frauds  in  corporate  manage- 
ment. This  court  can  reach  no  conclusion  other  than  that 
reached  by  the  highest  courts  of  New  York  and  New  Jersey. 
As  a  general  rule,  good  faith  on  the  part  of  the  directors 
in  declaring  dividends  from  capital  instead  of  from  surplus 
profits  is  not  a  defense  in  a  suit  to  recover  the  statutory  lia- 
bility. If  that  defense  could  ever  be  considered,  it  would  only 
be  where  the  pleadings  clearly  and  in  detail  show  the  facts 
of  fraud  and  dishonesty  practiced  upon  the  directors,  and 
further  show  facts  from  which  the  conclusion  would  fol- 
low irresistibly  that  the  directors  could  not  have  guarded 
against  such  fraud.  No  such  exceptional  circumstances 
appear  in  the  present  case.  The  conceded  facts  found  from 
the  evidence  taken  during  fifty-eight  trial  days  are  of 
such  a  character  that  in  the  absence  of  the  evidence  from 
the  record,  and  on  the  meager  pleadings  and  offers  of  evi- 
dence, this  court  is  of  the  opinion  that  the  rejection  of  the 
evidence  relied  on  by  the  appellants  was  not  erroneous. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 
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[CW.   No.    2100.    Third    Appellate   District.— Janaarj    30,    1920.] 

JOHN  J.  FAY,  Respondent,  v.  W.  W.  COX,  Appellant. 

[1]  NzQUoiNOB — Action  roa  Damages — Proximate  Cause  or  Loss 
— Pleading. — In  an  action  for  damages  the  mere  allegation  of 
negligence  on  the  part  of  defendant  and  the  loss  of  property  by 
plaintiff  would  not  charge  the  former  with  responsibility  for  the 
damage,  unless  it  appear  expressly  or  by  fair  intendment  that  said 
negligence  caused  or  contributed  to  said  loss. 

[2]  Id.  —  Negligent  Constbuction  and  Opfration  or  Engine  —  De- 

8TBU0TI0N    OF    GRAIN  —  PlEADIXG — ANTICIPATION    OF    DEFENSE. — 

Where  it  does  appear  from  the  complaint  in  an  action  for  damages 
for  the  destruction  by  fire  of  a  ripened  crop  of  barley  that  the 
fire  was  the  result  of  the  negligent  construction  and  operation  of 
defendant's  engine  and  that  the  fire  destroyed  plaintiff's  grain,  the 
causal  connection  between  the  negligence  and  the  loss  is  expressly, 
though  concisely,  shown.  The  plaintiff  is  not  required  to  antici- 
pate or  negative  any  defense  that  might  be  urged  as  to  an  in- 
tervening agency. 

[8]  Id. — Issue  Tendered  bt  Answer — Trial  on  Merits — Absence  of 
Prejudice — Defect  of  Pleading  Immaterial. — Where  a  com- 
plaint is  defective  in  that  it  does  not  expressly  allege  that  the 
negligence  of  defendant  was  the  proximate  cause  of  the  injury 
complained  of,  but  such  issue  is  raised  by  the  answer  of  the  defend- 
ant, and  the  case  is  fairly  tried  upon  the  merits  and  under 
circumstances  which  indicate  that  nothing  in  the  pleadings  misled 
defendant  to  his  injury,  the  matter  of  pleading  becomes  unim- 
portant. 

[4]  Id. — Origin  of  Fire — ^Probable  Absence  of  Liabujtt — ^Bevsbsal 
on  Appeal. — To  warrant  the  reversal  on  appeal  of  the  judgment 
in  favor  of  the  plaintiff  in  an  action  for  damages  for  the  destruc- 
tion by  fire  of  a  ripened  crop  of  barley,  it  is  not  sufficient  that 
the  appellate  court  find  that  the  origin  of  the  fire  could  be  rea- 
sonably attributed  to  a  condition  for  which  no  liability  on  the 
part  of  the  defendant  attaches,  but  before  it  is  authorised  to  in- 
terfere it  must  be  satisfied  that  it  is  entii*ely  unreasonable  to 
attribute  it  to  a  condition  imposing  such  liability. 

[6]  Id. — Destruction  of  Crop — Measure  of  Damages — ^Erroneous 
BuLiNo    AND    Instruction — Absence    of    Prejudice. — In    such 

2.    Proximate  cause  and  intervening  condition,  note,  1  Ann.  Gas.  230. 

5.  Damages  recoverable  for  loss  or  injury  to  growing  crops,  notes, 
6  Ann.  Gas.  949;  12  Ann.  Gas.  782;  12  L.  &.  A.  (N.  8.)  2(37;  23 
L.  a.  A.  (N.  8.)  310;  27  L.  B.  A.  (N.  8.)  168;  37  L.  B.  A.  (N.  8.) 
(\76i  49  L.  B.  A.  (N.  8.)  415. 
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action,  the  error  of  the  trial  eourt  in  permitting  the  plaintiff  to 
introduce  evidence  of  the  value  of  the  grain  at  dates  other  than 
the  date  of  its  destruction,  which  was  higher  then  than  at  the 
latter  date,  and  in  instructing  the  jury  that  in  arriring  at  the 
market  value  of  the  grain  they  "have  the  right  to  determine  what 
grain  of  the  same  kind  and  similar  quality  was  selling  for  in  the 
market  in  the  vicinity  where  said  crop  was  grown  at  the  time 
of  its  destruction  or  within  a  reasonable  time  thereafter*'  was  with- 
out prejudice  where  the  verdict  of  the  jury  was  for  an  amount 
not  only  less  than  the  value  of  the  grain  based  on  the  lower 
rate  but  also  less  than  the  value  thereof  as  admitted  in  the  answer^ 
after  subtracting  the  cost  of  harvesting  and  marketing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    W.   H.  Langdon,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  J.  Maddux,  G.  A.  Ditz  and  Goldman  &  Altman  for 
Appellant 

Ostrander,  Clark  &  Carey  for  Respondent 

BURNETT,  J.— Plaintiff  and  defendant  owned  and  oc- 
cupied adjoining  tracts  of  land  in  Stanislaus  County.  On 
the  morning  of  June  7,  1916,  a  fire  started  on  the  ranch  of 
defendant,  subsequently  spreading  to  that  of  plaintiff 
on  the  south,  and  destroyed  about  150  acres  of  standing 
ripened  barley,  which  plaintiff  alleged  was  of  the  value 
of  $4,464.  Plaintiff  claimed  that  defendant,  by  reason  of 
his  negligence,  was  responsible  for  this  destruction  of  the 
grain.  The  theory  of  the  contention  is  found  in  the  fol- 
lowing allegation  of  the  complaint:  ''That  on  the  seventh 
day  of  June,  1916,  the  defendant  above  named  was  the 
owner  of  a  certain  steam  traction  engine,  which  he  was  at 
said  time  operating  by  and  through  his  agents  and  em- 
ployees, acting  in  the  course  of  their  employment,  in  the 
harvesting  of  a  certain  crop  of  ripened  grain,  belonging  to 
defendant,  situated  upon  section  19  of  said  township  and 
range,  and  adjacent  to  the  said  unharvested  crop  of  barley 
belonging  to  plaintiff.  That  on  said  date  by  reason  of  the 
negligent  and  careless  operation  of  said  traction  engine 
by  the  said  agents  and  employocs  of  said  defendant  and 
by  reason  of  its  defective  condition,  and  defendant's  failure 
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to  keep  it  in  proper  repair  and  to  equip  it  with  adequate 
devices  to  prevent  the  escape  of  fire  or  sparks  from  the 
smokestack,  ash-pan,  fire-hox  and  other  parts  of  said  engine, 
and  the  use  by  defendant  of  defective  and  improper  ap- 
pliances and  material  in  and  upon  said  traction  engine, 
the  stubble  and  dried  grass  and  other  inflammable  matter 
in  which  said  engine  was  then  being  operated  was  set  on  fire 
by  burning  material  which  escaped  from  said  traction  engine 
by  reason  of  the  said  negligence  of  defendant  and  his  said 
agents  and  employees.  That  said  fire  then  and  there  spread 
to  the  plaintiff's  said  crop  of  unharvested  barley  and  en- 
tirely destroyed  it." 

The  jury  found  a  verdict  for  plaintiff  in  the  sum  of 
$2,066,  and  the  appeal  is  from  the  judgment  rendered 
upon  said  verdict  in  favor  of  said  plaintiff  for  that  sum. 

The  points  urged  for  reversal  by  appellant  are:  *'(1) 
That  the  complaint  fails  to  state  a  cause  of  action;  (2) 
that  the  evidence  is  insufficient  to  support  the  verdict: 
(3)  that  the  court  erred  with  reference  to  the  admission  of 
testimony  and  in  instructing  the  jury  upon  the  measure  of 
damages.'' 

[1]  The  attack  upon  the  complaint  is  directed  to  the  as- 
serted failure  **to  allege  either  directly  or  inferentially  that 
the  destruction  of  plaintiff's  grain  proximately  resulted  from 
the  negligence  of  defendant  as  herein  alleged."  Manifestly, 
the  mere  allegation  of  negligence  on  the  part  of  defendant 
and  the  loss  of  property  by  plaintiff  would  not  charge  the 
former  with  responsibility  for  the  damage.  It  must  appear 
expressly  or  by  fair  intendment  that  said  negligence  caused 
or  contributed  to  said  loss.  This,  of  course,  is  funda- 
mental and  the  principle  is  stated  in  Smith  v.  Buttner,  90 
Cal.  95,  [27  Pac.  29],  as  follows:  ''It  is  well  settled  that  neg- 
ligence may  be  charged  in  general  terms;  that  is,  what  was 
done,  being  stated,  it  is  sufficient  to  say  it  was  negligently 
done,  without  stating  the  particular  omission  which  rendered 
the  act  negligent.  But  it  must  appear  from  the  facts 
averred  that  the  negligence  caused  or  contributed  to  the 
injury."  In  his  closing  brief,  appellant  disclaims  any  con- 
tention **that  plaintiff  was  required  to  use  the  words  that 
the  injury  complained  of  was  the  proximate  result  of  the 
negligence  alleged,"  but  he  insists  that  any  possible  inter- 
vening agency,  which  would  excuse  the  original  act  of  neg- 
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ligence,  should  have  been  eliminated.    He  does  not  suggest' 
the  phraseology  by  which  this  might  be  made  to  appear,  but 
declares  that  ''the  complaint  should  have  in  some  manner 
alleged  that  the  negligence  of  defendant  was  the  proximate 
cause  of  the  injury  complained  of." 

[2]  It  may  be  that  in  this  respect  the  complaint  could 
have  been  improved,  but  we  think  the  criticism  of  appellant 
is  somewhat  hypercritical  It  certainly  does  appear  that 
the  fire  was  the  result  of  the  negligent  construction  and 
operation  of  defendant's  engine,  and  that  this  fire  destroyed 
plaintiff's  grain.  The  causal  connection  between  the  negli- 
gence and  the  loss  seems  thus  to  be  expressly  though  con- 
cisely shown.  Plaintiff  was  not  required  to  anticipate  or 
negative  any  defense  that  might  be  urged  as  to  an  inter- 
vening agency. 

[3]  Moreover,  any  such  defect,  if  existing,  was  rendered 
entirely  harmless  by  reason  of  the  allegations  of  the  an- 
swer tendering  such  issue  and  the  fact  that  the  issue  was 
fully  tried. 

In  said  answer  it  was  denied  ''that  on  said  date,  or  any 
other  time,  by  reason  of  the  negligent  or  careless,  or  any 
operation  of  said  traction  or  any  engine,  by  the  said  or 
any  agents  or  agent,  or  employees  or  employee,  of  said 
defendant,  or  at  all,  the  grain  or  any  part  thereof,  of  the 
plaintiff  was  destroyed  by  fire";  or  "that  by  reason  of  de- 
fendant's failure  to  keep  the  engine  in  proper  repair,  or  at 
all,  or  its  defective  or  any  condition,  or  to  equip  it  with 
adequate  or  any  devices,  or  to  prevent  the  escape  of  fire 
or  sparks  from  the  smoke-stacks,  ash-pan  or  fire-box,  or  other 
or  any  parts  or  part  of  said  engine,  any  grain  of  the  plain- 
tiff was  destroyed." 

The  point  ia  covered  by  the  decisions  of  the  supreme  court 
in  Sampson  v.  Hughes,  147  Cal.  62,  [81  Pac.  292] ;  Santa 
Rosa  Bank  v.  Paxion,  149  Cal.  195,  [86  Pac.  193] ;  Orossetti 
V.  Sweasey,  176  Cal.  793,   [169  Pac.  687]. 

We  quote  from  the  last  of  these  as  follows:  "And  the 
matter  of  pleading  becomes  unimportant  when  a  case  is 
fairly  tried,  as  this  one  apparently  was,  upon  the  merits  and 
under  circumstances  which  indicate  that  nothing  in  the 
pleadings  misled  appellant  to  its  injury." 

As  to  the  second  point,  it  is  not  disputed  that  the  fire 
started  on  defendant's  preniii>i's  and  spread  rapidly  to  the 
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barley  field  of  plaintiff  pnd  soon  destroyed  his  grain, 
there  being  a  strong  north  wind  at  the  time.  Farthermore, 
it  is  a  fair  inference  that  this  fire  was  caused  by  sparks 
from  defendant's  engine,  and  that  it  was  traceable  to  his 
negligence  as  alleged  in  the  complaint.  The  fire  originated 
in  a  pile  of  straw,  a  short  distance  from  the  uncut  grain, 
and  was  discovered  a  few  moments  after  the  engine  had 
passed  the  point.  The  situation  was  such  that  any  other 
reasonable  inference  could  hardly  be  drawn  than  that  the 
fire  came  from  the  engine.  This  was  the  only  apparent 
cause  and,  it  may  be  added,  that  no  effort  was  made  to  show 
that  it  might  have  originated  from  any  other  source.  It 
is  true  that  there  is  a  conflict  of  evidence  as  to  the  distance 
of  said  pile  of  straw  from  the  course  of  the  engine,  but, 
manifestly,  we  must  accept  that  which  harmonizes  with  the 
verdict,  and,  so  regarding  the  case,  it  seems  quite  rational 
to  conclude  that  the  fire  came  from  the  engine. 

As  to  the  element  of  negligence,  it  appears  that  there 
was  no  spark-arrester  on  the  engine  and  from  certain  testi- 
mony, which  we  cannot  say  is  inherently  improbable,  the 
jury  was  justified  in  concluding  that,  if  said  engine  had 
been  so  equipped,  the  fire  would  not  have  occurred,  and 
that  the  exercise  of  ordinary  care  required  the  use  of  said 
arrester  on  the  part  of  appellant.  Here  again  the  evidence 
is  strikingly  conflicting,  the  defendant  having  made  an  im- 
pressive showing,  but  we  must  follow  the  evidence  for  re- 
spondent. In  this  connection  we  may  remark  that  imme- 
diately after  the  fire  the  defendant  secured  an  arrester  for 
his  engine — a  circumstance  of  no  inconsiderable  significance. 

Again,  when  Mr.  Fay  arrived  on  the  scene,  the  engine 
was  standing  still  and  whistling  for  the  water-wagon,  but 
it  soon  started  to  meet  the  latter  and  *Mt  strung  a  string 
of  fire  all  the  way  until  he  met  Mr.  Cox  with  the  water- 
wagon.**  It  is  a  fair  inference  that  this  fire  in  the  stubble 
extending  for  several  hundred  feet  caused  or  at  least  con- 
tributed to  the  destruction  of  plaintiff's  grain.  It  was  for 
the  jury  to  say,  also,  that  it  was  an  act  of  negligence  for 
the  defendant's  employees  in  this  manner  to  drive  across  the 
field  with  the  fire  thus  dropping  from  the  engine.  It  may 
be  added  that  there  was  evidence  that  the  fire-box  was  de- 
fective. In  fact,  plaintiff  testified  that  defendant  admitted 
much  and   thus   accounted  for  the   fire.    But   whether 
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this  was  true  or  whether  the  wheels  picked  up  burning 
straw  and  thereby  scattered  the  fire  as  claimed  by  appel- 
lant, we  cannot  hold  the  inference  to  be  unfair  that  such 
conduct  constituted  negligence. 

Both  these  theories  were  set  forth  in  the  complaint;  they 
find  support  in  the  evidence  and  singly  or  together  they 
warrant  the  finding  in  favor  of  plaintiff.  (Sampson  v« 
Hughes,  supra.) 

[4]  Appellant  apparently  conceives  it  to  be  the  duty 
of  this  court  to  reverse  the  judgment  if  ''the  origin  of  the 
fire  could  be  reasonably  attributed  to  a  condition  for  which 
no  liability  attaches'';  but  the  truth  is  that  before  we  are 
authorized  to  interfere  we  must  be  satisfied  that  it  is  entirely 
unreasonable  to  attribute  it  to  a  condition  imposing  lia- 
bility. It  is  not  sufficient  if  a  finding  in  favor  of  appellant 
would  be  rational,  but  we  must  be  satisfied  that  the  oppo- 
site finding  is  irrational  We  cannot  say  that  such  is  the 
case. 

[5]  The  third  point  grows  out  of  the  fact  that  the  court 
permitted  respondent,  over  the  objection  of  the  appellant, 
to  prove  the  highest  market  value  of  barley  during  the 
month  of  June,  1916,  and  that  the  court  instructed  the 
jury  as  follows:  ''In  measuring  the  damage,  you  will  deter- 
mine from  the  evidence  the  proper  yield  and  market  value 
of  the  crop  and  deduct  therefrom  the  cost  of  harvesting 
and  marketing  the  same,  and  in  arriving  at  the  market 
value,  you  have  the  right  to  determine  what  grain  of  the 
same  kind  and  similar  quality  was  selling  for  in  the  mar- 
ket in  the  vicinity  where  said  crop  was  grown  at  the  time 
of  its  destruction  or  within  a  reasonable  time  thereafter." 
In  this  connection  the  claim  of  appellant  is  that  the  dam- 
age to  the  innocent  party  is  measured  by  the  actual  loss 
sustained  by  him  at  the  time  of  the  destruction  of  his  crop, 
and  that  the  jury  had  no  right  to  speculate  as  to  any  pos- 
sible increased  value  that  might  have  accrued  to  plaintiff 
had  he  held  his  grain  throughout  the  month  of  June. 
Appellant  claims  that  the  rule  is,  as  stated  in  Teller  v. 
Bay  &  River  Dredging  Co.,  151  Cal.  209,  [12  Ann.  Cas. 
779,  12  L.  R.  A.  (N.  S.)  267,  90  Pac.  942] :  "The  true 
measure  of  damage  for  the  total  destrnction  of  a  growing 
or  standing  crop  is  the  value  of  the  crop  in  the  condition  it 
was  at  the  time  and  place  of  destruction.  **    As  to  the  values. 
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the  evidence  shows  that  on  June  7  barley  was  worth  $1.20  a 
bushel,  whereas,  the  highest  price  in  June  was  $1.31^,4. 
It  is  the  claim  of  appellant,  therefore,  that  the  jury  mny 
have  adopted  the  latter  figure,  to  the  prejudice  of  appel- 
lant. The  trial  court  probably  misapplied  the  language  of 
the  supreme  court  in  the  Teller  case,  supra^  wherein  it 
said:  **The  true  rule  in  arriving  at  the  value  at  the  Ume 
of  destruction  is  that  laid  down  by  the  trial  court  and 
abundantly  supported  by  authority.  The  supreme  court  of 
Utah  well  states  the  proposition  (Lester  v.  Highland  Boy 
Gold  Min.  Co.,  27  Utah,  470,  [101  Am.  St.  Rep.  988,  1 
Ann.  Cas.  761,  76  Pac.  341]}:  'In  cases  of  destruction 
of  growing  crops  it  is  proper  and  important  to  introduce 
and  admit  evidence  showing  the  kind  of  crops  the  land 
is  capable  of  producing,  the  kind  of  crops  destroyed,  the 
average  yield  per  acre  of  each  kind  on  the  land  not  de- 
stroyed and  on  other  similar  lands  in  the  immediate  neigh- 
borhood, cultivated  in  like  manner,  the  stage  of  growth  of 
the  crops,  at  the  time  of  injury  or  destruction,  the  ex- 
pense of  cultivating,  harvesting,  and  marketing  the  crops, 
and  the  market  value  at  the  time  of  maturity,  or  within  a 
reasonable  time  after  the  injury  or  destruction  of  the 
crops.  And,'  proceeds  the  court,  'while  all  such  evidence 
may  be  considered  by  the  jury  in  determining  the  amount 
of  damages,  if  any,  still  the  true  measure  of  compensation 
is  the  value  of  the  crops  in  the  conditioQ  they  were  in  at 
the  time  of  their  injury  or  destruction.'  "  In  other  words, 
it  is  proper  to  consider  the  market  value  at  the  time  or  about 
'iie  time,  but  this  is  for  the  purpose  of  determining  the  value 
't  the  time  of  the  destruction. 

But  it  is  perfectly  apparent  that  this  error  was  without 
prejudice,  for  the  reason  that  all  the  evidence  shows  that 
at  the  lower  rate  the  damage  was  in  excess  of  the  amount 
awarded  by  the  jury.  The  total  yield  from  the  155  acres 
at  twenty  sacks  per  acre  would  be  3,100  sacks,  weighing 
108  pounds  a  sack  and  at  $1.20  per  ewt.,  the  value  would 
be  $4,017.60.  The  entire  cost  of  harvesting  and  marketing, 
according  to  the  evidence,  would  be  $942.40  and  the  net 
value  would  be  $3,075.20.  Or  if  we  take  the  lowest  esti- 
mate of  the  yield,  eighteen  sacks  to  the  acre,  the  net  value 
would  be  $2,674.44.  Moreover,  it  was  admitted  by  the  an- 
swer that  the  value  of  the  grain  was  three  thousand  dol- 
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lars,  the  language  being:  ''Denies  that  said  crop  of  barley 
was  at  the  time  of  its  destruction  as  set  out  in  the  complaint 
or  otherwise,  of  the  reasonable  value  of  $4,464  or  any  other 
amount  over  and  above  the  sum  of  three  thousand  dollars.'* 
Even  if  we  subtract  from  this  sum  the  cost  of  harvesting 
and  marketing  the  balance  would  be  in  excess  of  the  jury's 
award. 

We  think  that  under  well-established  principles  we  are  not 
authorized  to  disturb  the  judgment  and  it  is,  therefore, 
affirmed. 

Hart^  J.,  and  EUisor   J.,  pro  tern.,  concurred. 


[Civ.   No.   32S4.    First   Appellate   District,   Diyision   Two.— February 

2,  1920.] 

W.  J.  SOMERS  COMPANY  (a  Corporation),  Respondent, 
V.  J.  L.  SMITH,  as  Trustee,  etc.,  Appellant 

[1]  Appeal — ^Befusal  to  Settle  Begobd— Denial  of  Motion  to  Set 
Asms  Pbevious  Obdee — Motion  to  Dismiss  Appeal — Merits  not 
Beviewablb. — On  a  motion  to  dismiss  an  appeal  from  an  order 
denying  the  appellant's  motion  for  an  order  to  set  aside  a  prior 
order  by  which  settlement  of  the  appellant's  proposed  transcript 
of  the  record  on  appeal  from  the  judgment  was  denied,  the  ap- 
pellate court  will  not  consider  the  merits  of  the  appesi. 

[2]  Id. — ^Befusal  to  Settle  Pbopeb  Becobd — Mandamus. — If  the  con- 
dition of  the  record  sought  to  be  made  up  under  the  alternative 
method  is  such  that  it  should  be  certified  bj  the  trial  judge  and 
the  trial  court  refuses  to  settle  and  approve  the  same,  the  appel- 
lant's only  remedy  is  by  mandamus  to  compel  the  settlement. 
The  statute  gives  him  no  right  of  appeal  from  the  order  refus- 
ing to  approve  such  record. 

[3]  Id. — Befusal  to  Settle  Inoompletb  Begobd — ^Discbetion  of 
Tbial  Coubt — How  Beviewabi^ — If  the  record  sought  to  be  made 
up  under  the  alternative  method  is  incomplete  and  the  appellant 
has  not  strictly  and  fully  complied  with  the  requirements  of  the 
statute  in  preparing  and  presenting  the  same,  mandamus   would 


2.  Private  person's  right  to  mandamus  to  enforce  performance  of 
duty  by  court  or  magistrate,  notes,  9  Ann.  Oas.  1074;  Ann.  Cas. 
1912A,  1118. 
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not  be  an  adequate  remedj  to  compel  its  Bettlement  and  approval, 
because  the  discretion  of  the  trial  eourt  maj  not  be  coerced. 
If  the  trial  court  errs  in  the  exercise  of  its  diseretion  on  the 
application  for  settlement,  its  order  denying  settlement  maj  be  re- 
viewed on  appeal 

[4]  Id.— Denial  or  Beliif  TJnbxb  Section  478,  Codb  of  Civil  Pbo- 
OBDUBE — Obdxb  Reyiswablx  bt  Appbal. — An  order  denying  a 
motion  made  under  section  473  of  the  Code  of  Civil  Procedure  to 
secure  relief  from  an  order  refusing  to  settle  and  approve  the 
record  on  appeal  sought  to  be  made  up  under  the  aJtemative 
method  is  a  special  order  made  after  judgment  and  from  which 
an  appeal  may  be  prosecuted. 

[6]  Id. — Pbndenot  of  Pboobedinos  to  Establish  Bboobd— Denial 
of  Motion  to  Dismiss  Appbal. — A  motion  to  dismiss  an  appeal 
from  a  judgment  on  the  ground  that  the  transcript  was  not  filed 
in  time  must  be  denied  when  proceedings  to  establish  the  record 
on  appeal  are  still  pending. 

MOTIONS  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco. 
E.  P.  Mogan,  Judge,  and  an  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  an  order  refusing  to  settle  the 
record  on  appeal.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  L.  Smith  for  Appellant 

McNair  &  Stoker  for  Respondent 

THE  COURT.— The  respondent  moved  to  dismiss  tho 
appeal  from  a  judgment  entered  against  the  appellant  and 
also  to  dismiss  a  second  appeal  from  an  order  denying  the 
appellant's  motion  for  an  order  to  set  aside  a  prior  order 
by  which  settlement  of  the  appellant's  proposed  transcript 
of  the  record  on  the  appeal  from  the  judgment  was  denied. 

[1]  Logically  the  second  motion  should  be  first  deter- 
mined. Voluminous  afSdavits  have  been  filed  in  con- 
nection with  the  motion  to  dismiss  the  second  appeal,  upon 
which  the  respondent,  in  effect,  seeks  to  have  determined 
on  this  motion  the  merits  of  the  appeal  from  the  order 
rather  than  the  right  of  the  appellant  to  prosecute  the 
appeal.  On  such  a  motion  the  court  will  not  consider  the 
controverted   questions   of  fact.     {Harper  v.   HUdreth,  99 
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Cal.  265,  [33  Pac.  1103];  Woodbury  v.  Nevada  etc.  Ry. 
Co,,  120  Cal.  367,  [52  Pac.  650] ;  Coonan  v.  Loewenthal, 
122  Cal.  72,  [54  Pac.  388].) 

[2]  The  appellant  sought  to  have  the  record  on  appeal 
made  up  under  the  alternative  method,  and  there  was  de- 
lay on  the  part  of  the  court  reporter  in  the  preparation  of 
the  record.  The  record  was  finally  presented  to  the  court 
for  settlement,  which  was  resisted  by  the  respondent,  and 
the  trial  court  refused  to  settle  and  approve  the  record. 
The  appellant  contended  that  he  had  done  everything  re- 
quired of  him  under  the  statute  and  the  rules  of  court,  and 
that  the  delay  in  filing  the  record  was  the  fault  of  the 
official  reporter.  If  the  condition  of  the  record  was  such 
that  it  should  have  been  certified  by  the  trial  judge,  the 
statute  gave  the  appellant  no  right  of  appeal  from  the 
order  refusing  to  approve  the  record.  The  appellant's 
only  remedy  in  that  event  would  have  been  by  mandamus 
to  compel  the  settlement.  (Erode  v.  Ooslin,  158  Cal.  699, 
[112  Pac.  280] ;  Murph/y  v.  SteUing,  138  Cal.  641,  [72  Pac. 
176].) 

[3]  It  appears  from  the  respondent's  showing  on  the 
motion  that  when  the  record  was  presented  for  settlement, 
the  respondent  contended  that  the  record  was  not  com- 
plete anJ  that  the  appellant  himself  had  not  strictly  and  fully 
coniplied  with  the  requirements  of  the  statute  in  preparing 
and  presenting  the  record.  In  such  a  case  mandamus  would 
have  been  a  wholly  inadequate  remedy,  because  the  discre- 
tion of  the  court  may  not  be  coerced.  (Stonesifer  v.  Arm- 
strong, 86  CaL  594,  [25  Pac.  50].)  If  the  court  erred  in 
the  exercise  of  its  discretion  on  the  application  for  settle- 
ment, its  order  denying  settlement  might  have  been  re- 
viewed on  appeal.  (Stonesifer  v.  Kilburn,  94  Cal.  33,  [29 
Pac.  332] ;  Banta  v.  SUler,  121  Cal.  414,  [53  Pac.  935].) 

[4]  After  the  refusal  of  the  trial  court  to  approve  the 
record,  the  appellant  moved  for  relief  from  that  order  un- 
der section  473  of  the  Code  of  Civil  Procedure  upon  affi- 
davits setting  forth  facts  which,  if  uncontroverted,  would 
have,  or  at  least  might  have,  supported  an  order  setting 
aside  the  order  refusing  to  certify  the  record.  The  re- 
spondent made  a  counter-showing,  and  the  trial  judge, 
upon  controverted  facts,  made  the  order  refusing  to  set 
aside  the  former  order.    Section  473  of  the  Code  of  Civil 
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Procedure  in  terms  provides  for  the  relief  sought  by  the 
appellant.  While  it  is  true  the  matter  was  presented  t^  the 
discretion  of  the  trial  judge,  and  if  the  court  were  dealing 
with  the  merits  of  the  appeal,  every  presumption  would  be 
in  favor  of  the  action  of  the  trial  judge,  that  presumption 
has  no  bearing  on  the  motion  to  dismiss  an  appeal  which 
has  for  its  purpose  the  review  of  the  propriety  of  the 
exercise  of  discretion  by  the  trial  judge.  On  the  motion 
to  settle  the  record  the  appellant  claimed  he  was  not 
negligent,  and  there  was  no  order  then  in  existence  from 
which  he  could  be  relieved  under  section  473  of  the  Code 
of  CivU  Procedure.  (Banta  v.  Siller,  121  Cal.  414,  [53  Pac 
935].)  Under  the  circumstances  the  order  refusing  relief 
was  a  special  order  made  after  judgment  from  which  an  ap- 
peal may  be  prosecuted.  (Code  Civ.  Proc,  sec.  963,  subd.  2; 
Mitchell  V.  Calif arnia  etc.  S.  8.  Co,,  156  Cal.  576,  [105 
Pac.  590].)  The  motion  to  dismiss  the  appeal  from  the 
order  refusing  to  vacate  the  former  order  is  denied. 

[6]  The  motion  to  dismiss  the  appeal  from  the  judgment 
rests  solely  an  the  ground  that  the  transcript  was  not  filed 
in  time.  In  support  of  the  motion  it  is  urged  that  the 
order  refusing  to  settle  the  record  has  made  it  impossible 
to  file  the  transcript.  The  denial  of  the  motion  to  dismiss 
the  second  appeal  leaves  the  appeal  from  the  judgment 
with  proceedings  to  establish  the  record  pending.  Under 
these  circumstances  the  motion  to  dismiss  the  appeal  from 
the  judgment  must  be  denied. 


[Grim.   No.   869.    First   Appellate   District,   Diyision   Two.— Febmazy 

2,  1920.] 

THE  PEOPLE,  Respondent,  v.  EPHRAIM  NORTHCOTT, 

Appellant. 

[1]  Criminal  Law — ^Pbosegution  fob  Mubdeb — Sutfioixnct  or  Im- 
STBUCTiON. — In  a  prosecution  for  the  crime  of  murder  in  tlie 
second  degree,  the  death  having  resulted  from  the  performance 
of  an  unlawful  abortion,  if  there  is  no  evidence  of  a  lesser  offense, 
an  instruction  with  reference  to  the  crime  of  murder  in  the 
•Bd  degree  is  aU  that  is  necessary. 
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[2]  Id.  —  Commission  of  Abobtion  —  Lawfulness  op  Operation  — 
Photograph  op  PLAcas  Where  Body  Found  Admissible. — ^In  such 
prosecution,  a  photograph  showing  the  place  where  the  body  was 
found,  with  the  surrounding  brush  and  trees,  was  relevant  to  show 
that  the  body  had  been  placed  in  a  secluded  spot,  where  it  was 
unlikely  that  it  would  be  found,  thus  indicating  that  a  crime  had 
been  committed  and  that  the  woman  had  not  died  as  the  result  of 
a  lawful  operation. 

[3]  Id. — ^Handling  op  Body  After  Death — ^Admissibiltty  of  Photo- 
graph.— In  such  prosecution,  a  photograph  of  the  body  taken 
shortly  after  it  was  found  showing  bruises  on  the  head  and  face 
was  relevant  to  indicate  that  the  nature  of  the  bruises  was  not 
such  as  to  have  contributed  to  the  death  and  as  indicating  that 
the  body  had  not  been  carefully  handled  and  that,  therefore,  it 
was  unlikely  that  it  could  have  been  brought  for  any  considerable 
distance  before  having  been  deposited  where  it  was  found. 

[4]  Id. — Physical  Condition  of  Deceased  Prior  to  Death — Desire 
FOR  Relief — Testimony  of  Other  Doctor  Admissible. — In  such 
prosecution,  testimony  of  a  doctor  that  the  deceased  had  visited 
his  office,  told  him  of  her  condition  of  pregnancy  of  four  or  five 
months'  duration  and  asked  him  to  perform  an  abortion  upon  her, 
that  he  refused  and  gave  her  the  name  and  address  of  the  defend- 
ant, which  she  wrote  in  his  presence  upon  a  card,  was  admissible, 
not  for  the  purpose  of  proving  the  abortion,  but  for  the  purpose 
of  showing  her  physical  condition  shortly  before  her  death  and  her 
desire  to  be  relieved  thereof. 

[6]  Id. — Preparation  of  Place  for  Handling  Abortion  Cases- 
Statements  OF  Dependant  to  Other  Doctor  Admissible. — In 
such  prosecution,  testimony  of  a  doctor  to  the  effect  that  defend- 
ant had  discussed  with  him  the  preparation  of  a  place  "down 
the  peninsula"  for  the  handling  of  "long  time  [abortion]  eases" 
was  admissible,  if  the  securing  of  such  place  entered  into  the 
particular  offense  for  which  defendant  was  being  prosecuted,  not- 
withstanding such  evidence  tended  to  prove  that  defendant  was 
preparing  to  commit  abortions  generally. 

[6]  Id. — Efforts  of  Accomplice  to  Avoid  Detection — Admission  of 
Statements  not  Prejudicial  Error. — ^In  such  prosecution,  the 
admission  of  testimony  of  police  officers  as  to  the  actions  of  an 

2.  Proof  of  corpus  delicti  in  prosecution  for  abortion,  note,  68 
L.  &.  A.  42,  49,  70. 

4.  Pregnancy  as  element  of  crime  of  abortion,  note,  21  Ann.  Caa. 
522. 

Admissibility  in  evidence  of  woman's  statements  made  before  or  after 
operation,  notes^  11  Ann.  Otm.  217;  Ann.  Oas.  1913A,  531. 
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ajeeomplice  of  defendant  on  the  night  the  latter  was  arrested 
and  of  the  etatements  she  made  in  her  efforts  to  avoid  detection 
did  not  constitute  error  prejudicial  to  defendant  where  such  ac- 
complice did  not  say  anything  which  had  any  relation  to  the  de- 
fendant or  that  could  have  prejudiced  him  in  any  way. 

[7]    Id. — PXBFOBMANCE  OP   OTHER   ABORTION   OPERATIONS — ^EVIDENCB   OV 

Admissible  to  Show  Intent. — In  such  a  prosecution,  evidence 
of  the  performance  of  other  abortion  operations  by  the  defendant 
is  admissible  to  show  the  intent  with  which  the  operation  for  the 
performance  of  which  the  defendant  is  being  prosecuted  waa 
performed  in  order  to  negative  the  possibility  that  it  was  a  legal 
operation  necessitated  by  reason  of  the  health  of  the  woman. 
[8]  Id. — Error  in  Name  op  Deceased — ^Waiybb  or  Variance. — On  an 
appeal  from  the  judgment  of  conviction  in  such  prosecution  error 
may  not  be  predicated  upon  the  fact  that  by  inadvertence  the 
given  and  middle  names  of  the  deceased  were  reversed  in  the 
information  whore  a  sister  of  the  deceased  connected  the  two  names 
in  her  testimony  and,  further,  the  defendant  did  not  make  any 
motion  in  the  trial  court  based  upon  tiie  alleged  variance,  when  it 
might  have  been  readily  explained  and  corrected. 

[9]  Id. — FAn.uRB  to  Give  Instruction  not  Bequssted—Absencc  of 
Reversible  Error. — Failure  of  the  trial  court  to  give  a  particular 
instruction  is  not  ground  for  reversal  where  sueh  an  instruction 
is  not  asked. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of 
San  Mateo  County.    George  H.  Buck,  Judge*    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hall  C.  Boss,  Boss  &  Boss,  Harry  L  Stafford  and  Franefs 
J.  Mannix  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Franklin  Swart  and  John 
H.  Biordan,  Deputy  Attomey-Generali  for  Bespondent. 

LANGDON,  P.  J. — This  is  an  appeal  by  the  defendant 
from  a  conviction  of  murder  in  the  second  degree.  A  great 
number  of  alleged  errors  are  urged  by  the  attorneys  for  the 
appellant  upon  a  record  which  leaves  no  doubt  of  the  guilt 
of  the  defendant.  [1]  The  first  contention  is  that  the 
jury  was  not  instructed  as  to  what  constitutes  the  crime  of 
murder.  The  court  instructed  the  jury  with  reference  to 
the  crime  of  murder  in  the  second  degree,  and  that  was  all 
that  was  necessary  under  the   facts  of  this  case*    In  the 
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case  of  Pc(?p««  v.  WrigJii,  167  Cal.  5,  [138  Pac.  351] ,  our 
supreme  court  has  said:  ** Under  our  law,  where  death  re- 
sults from  the  performance  of  an  unlawful  abortion,  the 
crime  is  murder  in  the  second  degree  (Pen.  Code,  sec. 
189),  so  if  the  defendant  thus  charged  rests  simply  upon  a 
denial  of  the  offense  and  no  evidence  of  a  lesser  offense 
is  before  the  court  and  jury,  the  instructions  should  go 
simply  to  murder  in  the  second  degree,  and  the  verdict 
should  be  either  guilty  as  charged  or  not  guilty."  Instruc- 
tions are  to  be  given  with  reference  to  the  facts  of  the  case 
proved.     {People  v.  Byrnes,  30  Cal.  206,  207.) 

[2]  The  next  objections  are  to  the  introduction  of  cer- 
tain photographs  in  evidence.  One  of  the  photographs  was 
identified  as  showing  the  place  where  the  body  was  found, 
with  the  surrounding  brush  and  trees.  Appellant  objects 
that  evidence  of  the  place  where  the  body  was  found  had  no 
relevancy.  There  was  testimony  from  the  physician  who 
examined  the  body  after  it  had  been  found  that  death 
had  been  caused  by  reason  of  the  unsuccessful  perform- 
ance of  an  abortion  operation.  It  wm  the  theory  of  the 
respondent  that  it  became  necessary  for  the  state  to  prove 
that  the  operation  was  unlawful;  that  is,  that  it  was  not  a 
necessary  operation  to  preserve  the  life  of  the  patient. 
Upon  this  theory,  as  indirect  evidence  of  this  fact,  it  was 
relevant  to  show  that  the  body  had  been  placed  in  a  secluded 
spot,  where  it  was  unlikely  that  it  would  be  found.  The 
circumstances  surrounding  the  finding  of  the  body  all  indi- 
cated that  a  crime  had  been  committed  and  that  the  woman 
had  not  died  as  the  result  of  a  lawful  operation.  For  it 
is  reasonable  to  suppose  that  if  the  operation  had  been  law- 
ful and  proper,  the  body  of  the  woman  would  not  have  been 
found  in  a  secluded  canyon  or  ravine.  The  photographs 
were,  therefore,  relevant  to  explain  the  conditions  under 
which  the  body  was  found.  The  particular  objection  of  the 
defendant  is  that  one  of  the  pictures  shows  a  small  lizard 
upon  one  of  the  rocks.  We  see  nothing  prejudicial  to  the 
defendant  in  this.  The  picture  of  the  scene  was  taken  after 
the  body  had  been  removed.  We  have  examined  it  with 
some  care  to  find  the  lizard  complained  of,  and  by  no  stretch 
of  the  imagination  does  it  conjure  up  any  of  the  horrors 
which  the  attorney  for  the  appellant  fears  may  have 
resulted  in  the  minds  of  the  jurors.     Fui'thermore,   when 
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objection  was  made  to  this  picture,  the  district  attorney 
stated:  "Just  a  minute.  There  was  an  objection  raised  and 
I  want  to  say  that  there  was  an  objection  raised  or  made 
because  of  something  crawling  on  this  picture  and  I  don't 
care  about  that.  I  didn't  know  it  was  there  and  it  may  be 
stricken  off.  I  am  willing  to  have  the  clerk  mark  it  off  or 
have  her  paste  something  over  it." 

This  objection,  as  well  as  several  others  urged  by  the  ap- 
pellant, involves  the  question  of  whether  the  state  had  the 
burden  of  establishing  in  the  first  instance  that  the  opera- 
tion was  unnecessary  for  the  purpose  of  preserving  the 
life  of  the  mother,  or  whether  the  burden  of  proving  the 
affirmative  of  that  proposition  rested  upon  the  defendant 
as  an  affirmative  defense.  It  is,  therefore,  necessary  for  us 
to  discuss  that  question  here.  In  the  case  of  People  v. 
Balkwell,  143  Cal.  260,  [76  Pac.  1017],  the  only  case  we 
have  been  able  to  find  in  this  state  upon  this  subject,  the 
court  says  that  there  is  a  wide  divergence  of  authority  upon 
the  question  as  to  whether  under  a  statute  such  as  ours 
the  burden  of  establishing  that  the  abortion  was  actually 
necessary  is  an  affirmative  defense,  or  whether  the  proposi- 
tion is  to  be  negatived  in  the  first  instance  by  the  prosecu- 
tion. That  case  then  proceeds  upon  the  assumption  that 
it  was  necessary  for  the  prosecution  to  establish  the  fact 
that  the  operation  was  not  necessary  to  preserve  the  life  of 
the  woman,  and  decides  that  even  though  that  be  true,  yet 
in  the  case  under  consideration  ''the  irresistible  inference 
from  the  testimony  is  that  it  was  not  necessary  to  destroy 
the  child  to  preserve  the  life  of  the  mother."  It  appears, 
therefore,  that  this  precise  question  has  never  been  definitely 
decided  in  this  state.  We  deem  it  unnecessary  to  decide  the 
question  here,  for,  assuming  that  the  burden  was  upon  the 
state  in  the  first  instance,  the  pictures  introduced  showing 
the  conditions  under  which  the  body  was  found  were  rele- 
vant, as  circumstantial  evidence ;  and  if  this  burden  was  not 
upon  the  state,  we  merely  meet  the  proposition  that  the  state 
has  done  more  than  was  required  of  it  in  its  proof.  This 
in  itself  cannot  be  a  ground  of  reversal,  and  we  find  noth- 
ing  in  the  pictures  themselves  which  could  have  been  preju- 
dicial to  the  defendant. 

[3]  The  other  photograph  objected  to  is  that  of  the 
body   taken  shortly  after  it  was   found.    As  pointed   out 
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by  the  district  attorney,  this  photograph  was  introduced 
only  after  the  defendant  had  raised  a  question  about  the 
manner  in  which  the  body  had  been  handled,  as  having  some 
bearing  upon  the  distance  the  body  had  been  carried  before 
being  thrown  down  the  embankment.  It  was  necessary  for 
the  prosecution  to  show  that  the  crime  had  been  committed 
in  the  county  in  which  the  body  was  found  and  where  the 
trial  was  had.  The  only  apparent  purpose  of  the  line 
of  questions  pursued  by  the  defendant  upon  this  subject 
was  to  establish  that  it  was  possible  for  the  body  to  have 
been  brought  a  long  distance  and  yet  be  in  the  condition 
as  testified  to  by  the  physician,  provided  it  had  been  care- 
fully handled  and  properly  bandaged.  The  photograph 
was  then  introduced  by  the  state  showing  bruises  on  the 
head  and  face  as  indicating  that  the  body  had  not  been  care- 
fully handled,  and  that  it  was,  therefore,  unlikely  that  it 
could  have  been  brought  for  any  considerable  distance  with- 
out the  loss  of  much  of  the  blood  that  was  found  in  the 
abdomen  by  the  physician  who  examined  the  body. 

Furthermore,  when  the  question  of  the  manner  in  which 
this  woman  met  her  death  was  in  issue,  and  evidence  ap- 
peared that  certain  abrasions  were  found  upon  the  face  and 
head,  it  became  important  to  explain  whether  or  not  these 
abrasions  were  in  any  way  connected  with  the  cause  of  her 
death.  The  prosecution  introduced  testimony  of  the  physi- 
cian who  examined  the  body  to  the  effect  that  they  were 
inflicted  after  death — and  a  picture  taken  after  death,  show- 
ing the  face  and  trunk  of  the  body,  fully  clothed,  was  in- 
troduced. We  think  it  was  relevant,  to  indicate  that  the 
nature  of  these  bruises  and  injuries  was  not  such  as  to  have 
contributed  to  the  death  of  the  deceased. 

And  furthermore,  the  defendant  was  not  injured,  because 
the  picture  was  admissible  for  another  reason :  the  body  was 
fully  clothed  and  the  picture  clearly  shows  the  coat  and  hat 
which  were  identified  in  the  courtroom  by  a  sister  of  Miss 
Inez  Reed  as  having  been  the  garments  worn  by  her  sister 
when  she  was  last  seen  by  her.  The  picture  was  of  value 
in  connecting  the  body  found  in  the  ravine  with  the  cloth- 
ing identified  as  having  belonged  to  Miss  Reed.  The 
defendant  cannot  be  heard  to  complain  that  because  the  pho- 
tograph is  not  a  pleasant  one  to  look  upon,  he  was  preju- 
diced in  the  eyes  of  the  jury  because  of  the  revulsion  of 
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feeling  that  may  have  been  caused  by  this  picture.  The 
entire  record  is  a  succession  of  most  unpleasant  and  revolt- 
ing verbal  pictures,  and  whatsoever  is  ghastly  in  the  facts 
of  this  case  inheres  in  and  is  an  inseparable  part  of  such 
facts,   and  the  defendant  may  not  complain  thereof. 

[4]  The  next  objection  is  to  the  testimony  of  Dr.  Jor- 
dan that  Inez  Reed  had  visited  his  office  some  time  during 
the  week  ending  March  1st,  and  at  that  time  she  had  told 
him  she  was  in  a  condition  of  pregnancy  of  four  or  five 
months'  duration  and  she  had  asked  him  to  perform  an 
abortion  upon  her;  that  he  had  refused  and  had  given 
her  the  name  and  address  of  the  defendant,  which  she  had 
written  in  his  presence  upon  a  card.  This  testimony  was 
not  admitted  for  the  purpose  of  proving  the  abortion,  and 
it  is  conceded  that  it  is  not  relevant  for  such  purpose. 
The  district  attorney  stated  that  the  purpose  was  to  prove 
the  intention  of  Miss  Reed  when  she  left  Dr.  Jordan's 
office.  The  trial  judge  stated  in  his  charge  to  the  jury  that 
''the  declarations  as  to  where  the  deceased  was  going  prior 
to  the  act  charged  therein,  were  not  admitted  in  evidence 
as  proof  of  the  commission  of  the  crime  of  abortion,  but 
simply  as  to  the  condition  of  the  woman  and  the  purpose 
of  her  visit  if  she  made  one,  if  they  do  show  any  light 
thereon."  In  People  v.  Wright,  167  Cal.  1,  8,  [138  Pac. 
349],  the  court  says,  in  speaking  of  the  admission  of  similar 
evidence,  that  it  is  not  proper  as  direct  proof  of  the  com- 
mission of  the  abortion;  but  it  is  properly  admitted  as  evi- 
dence establishing  the  condition  of  the  woman  and  the 
avowed  purpose  of  her  visit  The  appellant  argues  that  the 
purpose  of  deceased's  visit  to  Dr.  Jordan's  office  does  not 
tend  to  prove  her  purpose  in  visiting  the  defendant,  if  she 
did  visit  him.  This  may  be  conceded,  but  the  testimony 
is  nevertheless  relevant  upon  the  important  question  of  her 
physical  condition  shortly  before  her  death  and  her  desire 
to  be  relieved  thereof.  For  such  purposes,  we  think  the 
testimony  complained  of  in  the  present  case  was  properly 
admitted. 

[5]  Defendant  next  objects  to  the  testimony  of  Dr. 
Jordan  to  the  effect  that  the  defendant  had  discussed  with 
him  the  preparation  of  a  place  "down  the  peninsula"  for 
the  handling  of  "long  time  [abortion]  cases."  As  the  ob- 
jection is  stated  in  the  appellant's  brief,  we  gather  that  it 
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is  made  upon  the  ground  that  such  a  project  ifl  larger  in  its 
scope  than  the  commission  of  the  one  abortion  operation 
under  examination  here,  and,  therefore,  it  should  not  be 
admitted  because  it  is  evidence  tending  to  prove  that  the 
defendant  was  preparing  to  commit  abortions  generally. 
If  the  securing  of  this  place  entered  into  this  particular 
crime,  evidence  in  regard  to  it  cannot  become  inadmissible 
by  reason  of  the  fact  that  it  might  have  been  used  by  the 
defendant  for  a  number  of  similar  operations  if  he  had  not 
been  detected  after  the  performance  of  the  first  one. 

[6]  It  is  contended  that  the  police  should  not  have  been 
permitted  to  testify  as  to  the  actions  of  Frances  Cronin  on 
the  night  of  the  arrest  of  the  defendant,  when  she  slipped 
up  the  elevator  to  the  fourth  floor  of  the  building  in  which 
defendant's  ofBce  was  located,  and  then  walked  down  to 
the  second  floor  and  entered  defendant's  office;  and  to  the 
statements  made  by  said  Frances  Cronin  when  questioned 
by  the  police  officers,  to  the  effect  that  she  had  never  been  to 
the  house  in  San  Mateo,  where  the  crime  was  supposed  to 
have  been  conmiitted,  and  as  to  her  conduct  and  appearance 
at  the  Hotel  Turpin  at  about  2  o'clock  in  the  morning  of 
March  9th.  The  same  objection  is  urged  against  the  testi- 
mony concerning  the  statement  of  Miss  Cronin  when  she 
was  shown  a  pair  of  her  shoes  which  she  had  left  at  the 
San  Mateo  house.  This  latter  testimony  was  that  Miss 
Cronin  denied  ever  having  been  to  the  house  in  San  Mateo 
and,  when  shown  her  shoes,  at  first  denied  that  they  were 
her  shoes — ^and  when  the  detective  suggested  that  she  try 
them  on — admitted  that  they  were  her  shoes  and  that  she 
had  been  to  that  house.  There  was  also  testimony  to  the 
effect  that  when  she  was  asked  about  what  she  had  been 
doing,  she  replied,  ''Oh,  the  only  thing  to  do  is  to  take  a 
dose  of  poison."  Appellant's  position  upon  this  question 
is  that  the  statements  of  a  co-conspirator  or  accomplice  after 
the  object  of  the  conspiracy  has  been  accomplished  are  in- 
admissible. The  correctness  of  this  general  statement  is, 
of  course,  undisputed.  While  the  language  of  our  own  su- 
preme court  in  the  case  of  People  v.  Bodley,  131  Cal. 
240,  [63  Pac.  351],  might  suggest  that  the  efforts  of  co- 
conspirators to  ''avoid  detection  and  keep  themselves  out 
of  the  state  prison"  were  a  part  of  their  conspiracy — 
we    think    the    situation    presented    in    the    present    case 
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does  not  bring  it  within  the  meaning  of  the  Rodley  case; 
but  even  conceding  appellant's  claim  that  this  was  error, 
nevertheless  it  appears  from  an  examination  of  all  the 
testimony  objected  to  upon  this  ground  that  Prances  Cronin 
did  not  say  anything  which  had  any  relation  to  the  defend- 
ant or  that  could  have  been  prejudicial  to  him.  The  ques- 
tions of  the  police  officers  were  directed  to  whether  or  not 
Frances  Cronin  had  been  to  a  certain  house  in  San  Mateo, 
and  her  answers  were  all  a  denial  of  this  until  she  was 
shown  a  pair  of  her  shoes  which  she  had  loft  at  this  house. 
In  the  case  of  People  v.  Winters,  125  Cal.  331,  [57  Pac. 
1069],  it  was  said  in  speaking  of  the  testimony  of  police 
officers  as  to  their  conversations  with  a  man  who  had  been 
a  co-conspirator  of  the  defendant  in  an  attempt  to  rob  a 
hotel:  ''Yet  upon  a  careful  examination  of  those  declara- 
tions we  find  nothing  therein  stated  which  in  any  way  was 
prejudicial  to  the  defendant.  His  name  was  not  mentioned. 
Nothing  whatever  was  said  to  Raymond  which  even  by  im- 
plication connected  him  with  the  crime.  .  .  .  Therefore  the 
admission  of  this  evidence  was  purely  abstract  and  fur- 
nished no  ground  for  a  new  trial."  We  have  carefully  read 
all  the  testimony  covered  by  these  assignments  of  error 
and  we  are  of  the  opinion  that  the  error  was  not  such  as  to 
call  for  a  reversal  of  the  case. 

[7]  Further  objection  is  made  to  the  testimony  of 
Catherine  Fisher  in  which  she  told  of  other  abortion  opera- 
tions performed  by  the  defendant  previous  to  this  case. 
While  it  is  true,  as  a  general  rule,  that  upon  a  trial  for  a 
particular  crime  evidence  which  tends  to  show  the  commis- 
sion of  another  and  distinct  offense  by  the  defendant  is  in- 
admissible— ^the  defendant  has  himself  recognized  and  stated 
the  exceptions  to  this  rule — one  of  which  applies  to  the 
present  case.  The  exceptions  are  where  it  becomes  neces- 
sary to  show  identity,  intent,  motive,  etc.  In  the  present 
case  this  evidence  was  introduced  to  show  the  intent  with 
which  the  operation  was  performed,  its  motive,  in  order 
to  negative  the  possibility  that  it  was  a  legal  operation 
necessitated  by  reason  of  the  health  of  the  woman.  Be- 
cause of  the  fact  that  the  defendant  denied  ever  having 
seen  the  woman — and  because  of  the  difficulties  surrounding 
the  proof  in  these  cases  generally — it  was  not  possible  to 
prove  that  this  was  a  criminal  operation  except  indirectly 
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and  by  circumstantial  evidence.  Evidence  was,  therefore, 
introduced  to  show  that  the  defendant  was  engaged  gener- 
ally in  this  business  and  that  he  had  previously  performed 
other  illegal  operations.  The  precise  point  was  discussed  in 
the  case  of  People  v.  Hagenow,  236  III  514,  [86  N.  E.  370]. 
The  court  there  said:  '*It  was,  therefore,  necessary  that  the 
proof  show  and  the  jury  find,  in  order  to  convict  the  plain- 
tiff in  error,  that  the  miscarriage  or  abortion  which  was 
caused  or  produced  upon  Annie  Horvatich  was  not  caused 
by  plaintiff  in  error  to  save  the  woman's  life,  and  while  the 
jury  would  have  been  justified  in  finding  from  the  condi- 
tion of  the  woman  when  she  went  to  the  plaintiff  in  error's 
place  and  the  testimony  of  the  physicians  who  made  the 
post-mortem  examination  that  no  cause  existed  for  the 
causing  of  a  miscarriage  or  the  producing  of  an  abortion 
on  Annie  Horvatich  to  save  her  life,  the  state  was  not  re- 
quired to  rely  upon  this  doss  of  testimony  alone,  but  had 
the  right  to  show,  if  it  could,  that  the  plaintiff  in  error 
was  not  carrying  on  a  hospital  in  a  legitimate  wa/y  for  tlie 
treatment  of  women  who  were  pregnant,  but  thai  she  was 
a  professional  abortionist,  for  the  purpose  of  rebutting  the 
presumption  that  she  in  good  faith  caused  the  miscarriage 
or  produced  the  abortion  upon  Annie  Horvatich  to  save  her 
life,  and  for  the  purpose  of  showing  that  she  must  have 
known  Annie  Horvatich  was  pregnant  and  that  she  operated 
upon  her  with  a  criminal  knowledge  and  intent  to  cause  her 
to  miscarry  or  to  abort  .  .  .  We  think  the  view  above 
expressed  is  fully  sustained  by  this  court  in  Scott  v.  People, 
141  111.  195,  [30  N,  E.  329]  ;  Hagenow  v.  People,  188  lU. 
545,  [59  N.  E.  242],  and  Clark  v.  People,  224  111.  554, 
[79  N.  E.  941],  and  by  numerous  text-writers  and  adjudi- 
cated cases,  1  Ency.  of  Bv.,  p.  54,  Underbill  on  Crira.  Bv., 
sec.  345;  Regina  v.  Dale,  16  Cox's  Crim.  L.  C.  703,  and 
other  cases  cited." 

In  the  case  of  People  v.  Seaman,  107  Mich.,  at  p.  357, 
[61  Am.  St.  Rep.  326,  65  N.  W,  203],  the  court  held  that 
evidence  similar  to  that  objected  to  in  this  case  was  admis- 
sible. To  the  same  effect  is  the  case  of  People  v.  Sessions, 
58  Mich.,  at  p.  601,  [26  N.  W.  291]. 

It  is  conceded  by  both  the  appellant  and  respondent  that 
this  evidence  is  admissible  in  this  class  of  cases  where  the 
burden  is  upon  the  state  to  negative  the  idea  that  the  opera- 


716  People  v.  Northcott.  [45  Cal.  A  pp. 

tion  may  have  been  necessary.  But  the  appellant  contends 
in  this  connection,  as  in  the  connection  hereinbefore  dis- 
cussed, that  the  burden  of  establishing  the  fact  that  the 
operation  was  a  necessary  one  to  preserve  the  life  of  the 
mother  was  upon  the  defendant,  and  that  as  he  did  not  put 
this  defense  in  issue,  and  denied  that  he  had  performed  any 
operation  upon  the  deceased,  or,  indeed,  that  he  had  ever 
seen  her,  the  state  was  not  obliged  to  go  into  the  question 
of  the  illegality  of  the  operation,  but  the  illegality  would 
be  presumed  upon  proof  of  the  operation.  But  since  the 
appellant  concedes  that  the  proof  is  proper  where  the  state 
is  called  upon  to  do  more  than  appellant  contends  it  ia 
called  upon  to  do  in  the  present  instance,  we  are  in  the 
position,  as  stated  before,  where  the  state  has  sustained  a 
greater  burden  than  required.  There  is  no  failure  of  proof, 
but  merely  an  excess  of  proof.  Assuming  that  the  proof 
was  sufBcient  to  connect  the  defendant  with  the  perform- 
ance of  the  operation  upon  deceased,  the  facts  in  evidence 
leave  no  doubt  that  there  was  no  legal  justification  for  the 
performance  of  the  operation.  They  raise  an  "irresistible 
inference,"  as  said  in  People  v.  Wright,  supra,  of  the 
criminal  character  of  the  operation.  And  surely  in  view 
of  the  constitutional  provision  against  setting  aside  judg- 
ments because  of  the  improper  admission  or  rejection  of  evi- 
dence unless  it  shall  appear  from  an  examination  of  the  en- 
tire record  that  there  has  been  a  miscarriage  of  justice,  we 
would  not  be  justified  in  setting  aside  a  verdict  of  the  jury 
because  the  district  attorney  has  proved  more  than  was 
necessary  in  order  to  make  out  his  case. 

A  number  of  errors  are  alleged  upon  the  admission  of 
evidence  which  was  of  minor  importance,  and  we  shall  not 
discuss  these  matters  in  detail.  It  is  sufficient  to  say  that 
we  consider  these  errors,  if  any,  to  be  without  prejudice  to 
the  defendant. 

[8]  Ajiother  assignment  of  error  is  predicated  upon  the 
fact  that  by  inadvertence  the  name  of  the  deceased  was 
given  as  "Elizabeth  Inez  Reed"  in  the  information,  while 
the  evidence  gave  the  name  as  "Inez  Elizabeth  Eeed." 
The  defendant  had  been  charged  before  a  committing  magis- 
trate with  the  crime  of  the  murder  of  "Inez  Elizabeth 
Reed"  in  San  Matoo  Connty  on  or  about  March  7,  1919. 
He   was  held   over,    and   later   the   information    was   filed 
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with  the  name  written  as  "Elizabeth  Inez  Reed"  instead  of 
**Inez  Elizabeth  Reed."  A  sister  of  the  deceased,  Mrs. 
Stevens,  connected  the  two  names  in  her  testimony.  She 
was  asked  if  she  knew  Elizabeth  Inez  Reed  in  her  lifetime, 
and  she  answered:  ''My  sister's  name  was  Inez  Elizabeth 
Reed."  There  is  no  reason  of  which  we  are  aware  why 
the  defendant  was  prejudiced  by  this  inadvertence,  or 
hindered  thereby  in  any  way  in  the  preparation  of  his  de- 
fense. In  the  case  of  People  v,  Lockwood,  6  CaL  205,  the 
court  said:  "The  only  argument  that  could  be  adduced  in 
favor  of  a  contrary  rule,  is  that  judgment  in  this  proceeding 
would  not  be  a  bar  to  a  future  prosecution  for  killing  J.  T. 
Beatty.  In  such  a  case  I  apprehend  it  would  be  competent  for 
the  accused  to  establish  by  evidence  aliunde  that  J.  F.  and 
J.  T.  Beatty  were  one  and  the  same  person.  ...  In  addition 
to  all  this  the  statute  requires  that  these  cases  should  be 
disposed  of  upon  appeal  without  regard  to  technicalities. 
Under  our  system  we  are  disposed  to  regard  the  error  as- 
signed as  more  nice  than  substantial."  (See,  also,  People 
V.  Pick,  89  CaL  149,  [26  Pac.  759] ;  People  v.  Ah  8un,  160 
Cal.  791,  [118  Pac.  240].)  Furthermore,  it  appears  that  the 
defendant  did  not  make  any  motion  in  the  trial  court  based 
upon  the  alleged  variance,  when  it  might  have  been  readily 
explained  and  corrected. 

[9]  The  further  contention  is  made  that  the  evidence 
shows  Dr.  Jordan  to  have  been  an  accomplice,  and  that  the 
jury  should  have  been  so  instructed.  The  record  does  not 
show  that  this  question  was  ever  raised  at  the  trial,  and  does 
not  show  that  any  request  for  such  an  instruction  was  made, 
and  it  would  appear  that  the  contention  that  the  testimony 
of  Dr.  Jordan  proves  him  an  accomplice  is  being  made  for 
the  first  time  upon  appeal.  While  we  are  of  the  opinion 
that  the  record  does  not  show  facts  suiBcient  to  make  Dr. 
Jordan  an  accomplice  under  the  language  of  People  v.  Balk- 
well,  supra,  yet  it  is  unnecessary  for  us  to  decide  this  point 
here  because  failure  of  the  court  to  give  an  instruction  where 
such  instruction  is  not  asked  is  not  ground  for  reversal. 
{People  V.  Ah  Wee,  48  Cal.  236,  239;  People  v.  Fice,  97 
Cal.  459,  460,  [32  Pac.  531] ;  People  v.  Haun,  44  Cal.  96, 
100.) 

Tender  the  entire  record  before  us  we  are  convinced 
th:it  there  has  been  no  miscarriage  of  justice,   and  that 
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none  of  the  alleged  errors  complained  of  warrant  a  reversal 
of  the  judgment. 
The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  28,  1920,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  April  1,  1920,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  first  appellate  district,  division  two,  we  withhold  any 
expression  of  opinion  as  to  the  admissibility  under  the  cir- 
cumstances of  this  case  of  the  testimony  of  the  witness 
Catherine  Fisher  concerning  other  abortion  operations  per- 
formed by  the  defendant  previous  to  the  alleged  abortion 
involved  in  this  case. 

In  view  of  the  fact  that  the  opinion  of  the  district  court 
of  appeal  states  that  the  "record  .  .  .  leaves  no  doubt  of 
the  guilt  of  the  defendant,"  and  in  view  of  section  4^^  of 
article  VI  of  the  constitution,  we  would  not  be  warranted  in 
ordering  a  hearing  in  this  court  after  decision  by  the  dis- 
trict court  of  appeal  affirming  the  judgment  of  the  lower 
court,  on  account  of  the  admission  of  such  evidence  if  the 
same  was  erroneously  admitted. 

The  application  for  a  hearing  in  this  court  is  denied. 

All  the  Justices  concurred. 
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[CW.   No.   2068.    Third   Appellate   District.— February    2,    1920.] 

T.  B.  FREDENDALL  et  aL,  PlaintiflPs,  v.  JOHN  SHRADEB 
et  al.,  Appellants;  S.  A.  BURRELL  et  al.,  Interveners 
and  Respondents. 

[1]  AccouKTiNG  —  Betsrence  —  IssTJBs  VOB  Befebbe.  —  The  "whole 
issue"  which  the  court  is  authorized,  hj  section  639  of  the  Code 
of  OiFll  Procedure,  to  direct  a  referee  to  hear  and  decide  when 
the  trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
account  on  either  side  refers  to  or  means  the  account,  and  does 
not  include  other  issues  in  the  ease  or  issues  haying  no  direct 
or  immediate  connection  with  the  account. 

[2]  Id. — Bight  to  Agcountino — ^Decbbb  DETEB2£iNiNa  not  Essential 
Pbebequisite  to  a  Befebence. — A  preliminary  order  or  decree 
adjudicating  that  one  of  the  parties  is  entitled  to  an  accounting 
is  not  an  essential  prerequisite  to  the  proper  exercise  of  the  jur- 
isdiction of  the  superior  court  to  order  a  reference  for  the  pur- 
pose of  examining  a  long  account  and  obtaining  a  report  of  the 
referee  thereon. 

[3]  Id. — Oil  Contract  Obtained  Thbouoh  Fbaud — Bight  to  Monet 
Judgment  fob  Difference  Between  Pbicb  Paid  and  Mabket 
Pbice. — ^In  an  action  by  the  stockholders  of  an  oil  corporation  for 
the  purpose,  among  other  things,  of  having  declared  null  and  void 
a  certain  contract  of  sale  of  oil  by  the  corporation  to  the  persona 
named  as  the  codefendants  of  the  corporation  and  for  an  ac- 
counting by  said  codefendants  of  the  money  received  by  them 
for  the  sale  of  oil,  the  court  having  found  that  the  contract 
whereby  the  corporation  sold  to  said  codefendants  all  the  oil 
produced  from  the  property  leased  by  said  corporation  at  a  given 
rate  per  barrel  was  fraudulently  obtained  by  said  codefendants 
and  with  the  purpose  and  intent  of  cheating  and  defrauding  the 
stockholders  of  the  corporation,  a  money  judgment  against  said 
codefendants  for  the  difference  between  the  amount  paid  by  them 
for  the  oil  and  the  market  value  of  the  oil  at  the  time  it  was 
received  by  them  is  authorised,  notwithstanding  it  is  not  found 
that  said  codefendants  received  in  money  the  market  price  of  said 
oiL 

[4]  Id. — Offsets — Burden  of  Proof. — If  said  codefendants  in  the 
action  to  set  aside  the  contract  for  the  purchase  of  oil  obtained  by 
them  through  fraud  and  for  an  accounting  as  to  the  oils  delivered 
to  and  received  by  them  thereunder  had  any  expenditures  or 
claims  which  they  could  have  legitimately  set  up  in  abatement 
of  the  amount  for  which  the  referee  found  they  sold  the  oil,  the 
burden  was  upon  them  to  prove  such  expenditures  or  credits. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis,  Eemp  &  Post  for  Appellants. 

George  L.  Greer,  Frank  F.  Oster  and  Alfred  H.  McAdoo 
for  Respondents. 

HART,  J. — ^Plaintiffs,  stockholders  in  the  defendant  cor- 
poration, El  Dora  Oil  Company,  brought  the  action  for  the 
purpose  of  having  canceled  certain  deeds  of  trust  and 
chattel  mortgages  given  by  said  corporation  to  secure  the 
payment  of  certain  promissory  notes,  aggregating  eighty- 
five  thousand  dollars,  in  favor  of  defendants,  John  Shrader 
jind  the  Ohio  Valley  Construction  Company,  a  copartner- 
ship, consisting  of  John  Shrader,  Henry  M.  Jackson,  and 
J.  L.  Campbell;  for  the  purpose  of  having  delivered  up  and 
cancelled  seventy-five  thousand  shares  of  the  capital  stock 
of  said  El  Dora  Oil  Company,  issued  to  the  defendants 
Campbell,  Jackson,  and  Shrader;  for  the  purpose  of  having 
declared  null  and  void  a  certain  contract  of  sale  of  oil  by 
the  Oil  Company  to  said  last-named  defendants;  for  an  ac- 
counting by  defendants  of  the  money  received  by  them  for 
the  sale  of  oil,  and  for  certain  other  relief. 

After  the  filing  of  the  amended  and  supplemental  com- 
plaint, S.  A.  Burrell,  C.  A.  Bailey,  W.  H.  Ballard,  P.  E. 
Stodley,  Thomas  Nestor,  D.  K.  Cheever,  John  Glendening, 
Ida  Otey,  and  Harry  Clark,  other  stockholders  of  said  Oil 
Company,  by  leave  of  court,  filed  complaints  in  intervention, 
in  which  they  adopted  the  amended  and  supplemental  com- 
plaint of  plaintiffs  as  their  complaint  in  intervention. 

The  trial  occupied  five  days,  ending  on  May  22,  1915. 
Prior  to  the  commencement  of  the  trial  upon  the  issues  in- 
volved in  the  case  an  order  was  made,  on  motion  by  plain- 
tiffs, dismissing  the  action  so  far  as  they  were  concerned, 
and  the  issues  were  tried  between  the  intervenors  and  the 
defendants.  On  June  8,  1915,  an  order  of  reference  was 
made  to  Leo  Longley,  Esq.,  referee,  to  ascertain  and  report 
on  certain  things  enumerated  in  said  order  of  reference.  On 
May  23,  1916,  the  referee  filed  a  report,  which  was  con- 
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firmed  on  May  24,  1916.  On  January  2,  1917,  the  court 
made  findings,  and  judgment  was  entered  in  favor  of  in- 
terveners, granting  them  the  relief  asked  for  in  the  amended 
complaint,  the  allegations  as  to  which  are  above  set  forth, 
and  giving  them  a  judgment  against  the  defendants  Shrader, 
Campbell,  and  Jackson,  individually  and  as  copartners 
under  the  fiim  name  of  Ohio  Construction  Company,  in  the 
sum  of  $105,406.25. 

The  court  found  that  the  trust  deeds  and  the  chattel  mort- 
gage referred  to  in  the  complaint  were  given  without  a  con- 
sideration and  that  the  contract,  by  the  terms  of  which  the 
El  Dora  Oil  Company  sold  to  the  appellants  all  the  oil 
produced  by  it  on  property  under  lease  by  it,  was  fraudu- 
lently obtained  by  the  appellants,  with  the  design  to  cheat 
and  defraud  the  other  stockholders  of  said  company. 

The  appeal  is  by  the  defendants,  other  than  El  Dora 
Oil  Company  and  E.  S.  Good,  from  said  judgment  It  is 
supported  by  a  transcript  containing  the  judgment-roll  and 
a  bill  of  exceptions.  The  only  evidence  brought  up  by 
means  of  the  bill  of  exceptions  is  the  order  appointing 
the  referee  and  the  referee's  report.  The  objections  made 
by  defendants  to  said  order  and  report,  together  with  a 
few  recitals  of  proceedings  at  the  trial,  are  also  contained 
in  the  bill  of  exceptions. 

The  first  contention  of  appellants  is  that  the  court  had  no 
jurisdiction  to  appoint  a  referee  to  make  an  accounting 
without  making  findings  showing  that  the  interveners  were 
entitled  to  an  accounting  and  making  an  interlocutory 
judgment. 

The  order  of  reference  reads  as  follows: 

''This  cause  coming  on  to  be  tried,  and  it  appearing 
that  the  taking  of  an  account  is  necessary  for  the  informa- 
tion of  the  court  before  judgment  thereupon,  on  hearing 
counsel  for  the  respective  parties; 

"It  is  ordered  that  it  be  referred  to  Leo  Longley,  Esq., 
as  sole  referee,  to  ascertain  and  report: 

**(a)  The  amount  of  money  or  credits  received  by  de- 
fendants John  Shrader,  Henry  M.  Jackson,  J.  L.  Camp- 
bell, Ohio  Valley  Construction  Company,  a  copartnership, 
and  Ohio  Valley  Construction  Company,  a  corporation,  or 
either  of  them,   from  the   sale  or   disposition  of  oil   pro- 
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duced  from  the  property  of  defendant  El  Dora  Oil  Com- 
pany. 

''(b)  The  amount  of  money  expended  and  paid  out  and 
to  whom  by  defendant  John  Shrader  in  payment  of  just 
claims  against  and  legal  liabilities  of  defendant  El  Dora 
Oil   Company. 

''(e)  The  amount  of  the  just  debts  and  liabilities  of  de- 
fendant El  Dora  Oil  Company  guaranteed  by,  but  not 
yet  paid  by  defendant  John  Shrader. 

"(d)  The  amount  of  the  just  debts  and  liabilities  of 
defendant  El  Dora  Oil  Company  guaranteed  by,  but  not 
yet  paid  by  defendant  John  Shrader,  wherein  creditors 
have  released  and  discharged  from  liability  said  defendant 
El  Dora  Oil  Company. 

"Pursuant  to  the  stipulation  entered  into  in  open  court 
during  the  trial  of  this  cause,  by  and  between  the  interveners 
and  defendants,  it  is  further  ordered  that  the  referee  herein 
named  ascertain  and  report: 

"  (e)  What  shares  of  stock  of  El  Dora  Oil  Company  have 
been  issued  since  February  12,  1912. 

"(f)  To  whom  said  shares  were  issued  and  by  what  cer- 
tificates evidenced. 

"(g)  For  what  consideration  such  shares  were  issued. 

"(h)  By  what  authority  and  pursuant  to  what  resolu- 
tion or  resolutions  of  the  board  of  directors  such  shares 
issued. 

"And  upon  such  report  being  confirmed  according  to  the 
practice  of  this  court,  either  party  may  bring  on  the  cause 
for  final  judgment." 

1.  Section  638  of  the  Code  of  Civil  Procedure  provides: 
"A  reference  may  be  ordered  upon  the  agreement  of  the 
parties  filed  with  the  clerk,  or  entered  in  the  minutes: 

"1.  To  try  any  or  all  of  the  issues  in  an  action  or  pro- 
ceeding, whether  of  fact  or  of  law,  and  to  report  a  finding 
and  judgment  thereon; 

ICO  M 

^.     •     ■     • 

Section  639  of  the  same  code  provides:  "When  the  parties 
do  not  consent,  the  court  may,  upon  the  application  of 
either,  or  of  its  own  motion,  direct  a  reference  in  the  follow- 
ins:  cases:  1.  When  the  trial  of  an  issue  of  fact  requires  the 
examination  of  a  long  account  on  oithor  side;  in  which  case 
the  referees  may  be  directed  to  hear  and  decide  the  whole 
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issue,  or  report  upon  any  specific  question  of  fact  involved 
therein;  2.  .  ,  .   ;  3.  .  .  ,   ;  4.  .  .  .  '* 

It  will  be  observed  that  under  the  section  first  above  re- 
ferred to  the  court  is  authorized  to  order  the  referee 
to  try  any  and  all  issues,  whether  of  law  or  of  fact,  in 
the  action  or  proceeding  in  which  the  order  of  reference  is 
made,  and  to  report  findings  and  judgment  thereon.  Thus 
the  referee  is  practically  vested  with  power  to  make  a  defi- 
nitive disposition  of  the  issues  and  the  action,  subject,  of 
course,  to  the  power  of  the  court  to  reject  or  confirm  his 
report,  and  this  plenary  power  vested  in  the  referee  pro- 
ceeds, of  course,  from  the  proposition,  enunciated  in  the 
section,  that  the  order  of  reference  is  made  upon  the  agree- 
ment of  the  parties  to  the  action  or  proceeding. 

[1]  By  section  639  the  power  of  the  referee  under  the 
order  of  reference,  in  cases  arising  under  the  first  subdivi- 
sion of  said  section,  is  limited  to  the  examination  of  a  "long 
account,"  as  to  which  the  referee  may,  according  as  he 
may  be  by  the  court  directed  to  do,  either  hear  and  decide 
(make  findings  on)  the  whole  matter  or  issue,  or  report 
upon  any  specific  question  of  fact  involved  therein.  The 
whole  matter  or  "issue**  refers  to  or  means  the  account, 
and  does  not  include  other  issues  in  the  case  or  issues  having 
no  direct  or  immediate  connection  with  the  account. 
{WUliams  v.  Benton,  24  Cal.  424.) 

There  is,  then,  an  important  distinction  between  the  power 
which  may  be  exercised  by  a  referee  to  whom  a  reference 
is  made  by  agreement  of  the  parties  (section  638),  and  the 
power  of  the  referee  to  whom  a  reference  is  made  under  sec- 
tion 639,  in  this:  That,  while  under  the  first-mentioned  sec- 
tion the  referee  may  be  directed  and  so  authorized  to  re- 
port findings  and  judgment  upon  all  the  issues  in  the  case, 
in  the  last-named  section  his  power  is  restricted  to  the  hear- 
ing and  decision  (or  the  finding)  of  the  facts  as  to  the 
account  ordered  by  him  to  be  examined. 

The  order  of  reference  in  this  case  appears  to  have  been 
based  partly  on  section  638  and  partly  on  section  639. 
Those  portions  of  the  order  embraced   within   paragraphs 

noted,  to  the  account,  and  authorizes  an  examination  by  the 
referee  of  the  account,  while  those  embraced  within  para- 
graphs "e,"  "f,"  "g,"  and  "h"  were  incorporated  into 
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the  order  by  agreement  or  stipulation  of  the  parties,  so 
that,  if  it  might  be  said  that  the  matters  referred  to  in  said 
last-mentioned  paragraphs  are  not  strictly  involved  in  the 
account  which  the  court  upon  its  own  motion  ordered  to 
be  examined  and  reported  on  by  the  referee,  the  authority 
in  the  referee  to  examine  those  matters  and  make  a  report 
thereon  nevertheless  existed  by  virtue  of  the  agreement  be- 
tween the  parties  that  they  might  be  gone  into  and  reported 
on  by  that  officer. 

[2]  Referring  now,  however,  to  the  point  urged  by  the 
appellants  that  the  court  was  without  jurisdiction  to  order 
a  reference  because  it  had  not  previously  to  the  making  of 
said  order  found  that  the  interveners  were  entitled  to  an 
accounting  and  entered  an  interlocutory  decree  adjudicat- 
ing that  fact,  the  answer  thereto  is  that  the  statute  provides 
for  no  such  preliminary  formality.  Moreover,  the  proce- 
dure adopted  in  this  case  with  respect  to  the  order  of  ref- 
erence appears  to  be  in  accord  with  the  customary  prac- 
tice which  has  in  that  particular  prevailed  in  California  for 
many  years  and  which  has  received  the  approval  of  the 
supreme  court.  We  need  not  examine  specifically  herein 
the  cases  which  seem  to  confirm  this  statement.  It  will 
suffice  merely  to  name  some  of  them  here,  viz.:  Ounier  v. 
Sanchez,  1  Cal.  45,  48;  Smith  v.  Rowe,  4  Cal.  6;  Orim  v. 
Norris,  19  Cal.  140,  [79  Am.  Dec.  206] ;  Williams  v.  Benton, 
24  Cal.  425;  Jones  v.  Gardner,  57  Cal.  641;  More  v.  Cal- 
kins, 85  Cal.  177,  190,  [24  Pac.  729]. 

Counsel  for  appellants  cite  Fox  v.  Hall,  164  Cal.  287, 
[128  Pac.  749],  as  an  authority  sustaining  their  position 
that  it  is  an  essential  prerequisite  to  the  proper  exercise 
of  the  jurisdiction  of  the  superior  court  to  order  a  refer- 
ence for  the  purpose  of  examining  a  long  account  and  ob- 
taining a  report  of  the  referee  thereon  to  make  and  enter  a 
preliminary  or  interlocutory  adjudication  that  the  plaintiff 
is  entitled  to  an  accounting.  In  that  case  the  court  said: 
*'The  facts  alleged  and  proved  showed  the  existence  of  a 
fiduciary  relation  sufficient  to  invoke  the  jurisdiction  of  a 
court  of  equity  to  compel  an  accounting,  which,  as  the  evi- 
dence shows,  had  been  demanded  of  the  defendant  L.  J.  Hall. 
(Citing  cases.)  Upon  such  accounting,  the  burden  would 
probably  be  upon  the  said  defendant  to  establish  any  ex- 
penditures or  credits  upon  which  he  might  rely  as  offsets 


Feb.  1920.]  Fbedendall  v.  Shradeb.  725 

to  the  gross  income  shown  to  have  been  received  by  him. 
(Citing  cases.)  Bnt  be  that  as  it  may,  the  plaintiffs  were 
entitled  to  an  accounting,  and  if  the  case  had  been  sub- 
mitted without  further  evidence,  an  interlocutory  judg- 
ment directing  such  accounting  would  have  been  proper. 
(Italics  ours.)  The  accounting  might  have  been  ordered 
through  a  reference,  or  the  court  might,  unth  or  without 
a  preliminary  interlocutory  order  (italics  ours)  have  pro- 
ceeded to  state  the  account  itself  (citing  cases),  rendering 
such  final  judgment  thereon  as  might  appear  to  be  proper." 
Those  portions  of  the  above  language  italicized  constitute 
the  entire  predicate  of  the  contention  of  the  appellants  that 
the  case  from  which  the  language  is  taken  supports  the  view 
that  an  interlocutory  judgment  adjudicating  the  right  of 
plaintiff  to  an  accounting  is  an  essential  prerequisite  to  an 
order  of  reference.  But,  while  it  is  true  that  the  court 
there  says  that  upon  the  evidence  therein  an  interlocutory 
judgment  to  that  effect  would  have  been  proper,  it  does 
not  say,  nor  is  it  necessary  to  be  implied  from  the  language 
of  the  court,  that  an  order  of  reference  without  a  previous 
express  adjudication  that  the  plaintiff  is  entitled  to  an  ac- 
counting will  render  the  act  of  ordering  the  reference  void. 
The  opinion  does  say,  it  will  be  noted,  that  the  court  might, 
in  the  absence  of  such  an  interlocutory  order,  itself  have 
proceeded  to  take  and  state  the  account,  and  it  seems  to 
us  that  where  an  order  of  reference  is  made  either  on  the 
court's  own  motion  or  upon  the  application  of  the  plaintiff 
in  the  absence  of  the  consent  of  the  other  party,  the  order 
of  reference  itself  must  necessarily  be  construed  as  involv- 
ing nothing  less  than  an  adjudication  that  the  plaintiff  is 
entitled  to  an  accounting.  If,  in  other  words,  when  the  court 
itself  proceeds  to  take  the  account,  that  act,  under  the 
decision  in  the  case  above  named  and  quoted  from,  is  it- 
self deemed  tantamount  to  or  practically  sufficient  as  an 
adjudication  that  the  plaintiff  is  entitled  to  an  accounting, 
then,  a  fortiori,  an  order  of  reference,  made  after  some  testi- 
mony addressed  to  the  issues  has  been  taken,  as  the  record 
shows  was  the  case  here,  either  by  the  court  sua  sponie  or 
upon  motion  of  the  plaintiff  should  be  deemed  such  an  ad- 
judication or  one  to  all  intents  and  purposes.  Nono  of 
the  evidence,  save  that  involvod  in  the  report  of  the  rofcreo, 
has  been   certified    up   to   this   court — that  is,   the   record 
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here  containa  no  other  evidence  than  that  of  the  report 
of  the  referee — ^and  we  are,  therefore,  authorized  to  assume 
and,  indeed,  presume,  that  the  testimony  taken  before  and 
heard  by  the  court  prior  to  the  making  of  the  order  of  ref- 
erence was  sufficient  to  justify  the  court  in  concluding  that 
an  accounting  was  necessary  to  a  just  adjudication  of  the 
rights  of  the  parties  and  that,  therefore,  it  was  proper  and 
necessary  to  order  the  account  to  be  referred  to  a  referee 
for  examination  and  a  report  by  that  officer  of  the  result 
of  such  examination* 

But,  after  all,  if  it  be  conceded  that  error  was  committed 
by  the  trial  court  in  ordering  a  reference  of  the  account 
before  expressly  finding  and  decreeing  that  the  interveners 
were  entitled  to  an  accounting,  such  error  involved  a  mere 
irregularity  in  procedure  from  which  the  appellants  could 
not  have  suflFered  any  prejudice.  As  above  stated,  the  order 
of  reference  amounted  substantially  to  a  finding  that,  justly 
to  decide  and  determine  the  rights  of  the  parties,  an  ac- 
counting and  for  that  purpose  an  examination  of  the  ac- 
count would  be  necessary;  so  it  follows  that  in  any  event 
an  examination  of  the  account  and  a  decision  thereon  would 
be  required.  Under  these  circumstances,  the  appellants  can- 
not show  or  justly  claim  that  they  were  in  any  way  pre- 
judiced by  the  action  of  the  court  in  prematurely  ordering 
a  reference,  assuming,  for  present  purposes  only,  that  such 
order  was,  according  to  the  fair  import  of  the  statute, 
prematurely  made.  As  to  the  report  of  the  referee  itself, 
it  was  subject  to  objection  by  appellants  when  the  matter 
of  its  confirmation  came  up  before  the  court.  Considering, 
therefore,  the  error,  if  error  it  be,  involved  in  the  act  of 
making  the  order  here  attacked  with  reference  to  and  in 
view  of  the  whole  record  before  us,  we  thus  find  that  there 
is  no  ground  justifying  the  conclusion  that  a  miscarriage 
of  justice  resulted  from  the  error,  and  there  is,  therefore, 
no  authority  in  this  court  to  order  a  reversal  for  such  error. 
(Const.,  art.  VI,  sec.  41^.) 

[3]  2.  It  is  next  contended  that  there  is  no  evidence  to 
support  a  judgment  against  the  appellants  for  any  sum  of 
money.  This  contention  is  based  upon  the  fact  that,  while 
the  referee  found  and  reported  the  quantity  of  oil  coming 
from  the  defendant,  El  Dora  Oil  Company,  which  had  gone 
into  the  bands  of  appellants,  Shrader,  and  those  associated 
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with  him,  and  the  times  at  which  they  received  the  oil,  and 
also  the  market  value  of  the  oil  at  the  time  it  was  received 
by  said  appellants,  the  referee  did  not  find  and  report  upon 
the  proposition  whether  said  Shrader  and  his  associates  re- 
ceived in  money  the  market  price  for  said  oil  at  the  place 
of  production.  The  reply  to  this  proposition  is  that  the 
court  found  upon  what  we  are  required  to  presume,  under 
the  state  of  the  record  here,  was  suflScient  evidence,  that 
the  contract  whereby  the  El  Dora  Oil  Company  sold  to 
Shrader,  Campbell,  and  Jackson  all  the  oil  produced  from 
the  property  leased  by  said  company  at  the  rate  of  twenty- 
five  cents  per  barrel  was  fraudulently  obtained  by  said 
Shrader  et  als.,  and  with  the  purpose  and  intent  of  cheat- 
ing and  defrauding  the  stockholders  of  said  company.  It 
is  further  found  that  Shrader  and  his  associates,  subse- 
quently to  the  execution  of  said  contract,  sold  a  large 
quantity  of  the  oil  so  purchased  from  the  El  Dora  Company. 
It  is  thus  clear  that,  having  wrongfully  taken  control  of  and 
sold  the  oil  of  the  company,  the  appellants  thereby  be- 
came, as  to  said  oil,  involuntary  trustees  of  the  other  stock- 
holders and  were,  in  analogy  to  the  case  of  a  conversion, 
chargeable  with  the  market  price  of  the  oil  at  the  time  they 
sold  the  same.  [4]  But  it  is  further  contended  that  the 
evidence  is  insufficient  to  support  a  judgment  for  any 
money  against  the  appellants  for  the  reason  that  there  is  no 
finding  by  the  referee  with  respect  to  any  offsets  which 
they  might  have  had  against  the  money  so  received  by  them. 
The  answer  to  this  contention  is  that,  if  the  appellants  had 
any  expenditures  or  claims  which  they  could  have  legiti- 
mately set  up  in  abatement  of  the  amount  for  which  the 
referee  found  that  they  had  sold  the  oil,  the  burden,  upon 
the  accounting,  was  upon  them  to  prove  such  expenditures 
or  credits.  {Fox  v.  Hall,  164  Cal.  287,  291,  [128  Pac. 
749].)  This  rule  follows  from  the  proposition  that  a 
party  claiming  offsets  to  a  claim  against  him  is  supposed 
to  have  full  and  complete  information  as  to  any  offsets 
or  credits  he  may  be  entitled  to  upon  such  an  accounting, 
while,  perhaps,  the  adversary  party  is  without  any  knowl- 
edge whatever  of  such  offsets.  In  this  case  it  is  manifest, 
from  the  situation  as  it  is  disclosed  by  the  record,  that  the 
matter  of  offsets,  if  any  existed,  was  one  wholly  within 
the  knowledge  of  the  appellants,  and  that  the  interveners 
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were  entirely  ignorant  thereof.  The  report  of  the  referee 
shows  that,  although  the  appellants  were  duly  notified  on  all 
occasions  of  the  place  and  times  of  the  hearing  of  the  ac- 
count, that  at  no  time  made  an  appearance  before  the  ref- 
eree or  at  the  hearings,  and  in  no  way  aided  the  referee  in 
his  work  of  investigating  and  making  a  report  on  the  ac- 
count. Thus,  it  is  obvious  that,  if  they  could  have  shown 
offsets,  and  desired  to  avail  themselves  of  the  benefit  thereof, 
it  was  their  duty  to  have  appeared  at  the  investigations  by 
the  referee  and  presented  such  ofiEsets.  Not  having  done 
so,  it  does  not  now  lie  in  their  mouths  to  complain  of  a 
failure  of  the  referee  to  find  as  to  that  matter,  or  of  any 
disadvantage  they  may  have  suffered  from  such  failure. 

3.  It  is  lastly  contended  that  the  judgment,  in  so  far  as 
it  decrees  null  and  void  for  want  of  a  consideration  the 
trust  deeds  and  the  chattel  mortgage  mentioned  in  the  com- 
plaint in  intervention,  is  not  supported  by  the  findings. 
An  examination  of  the  findings  as  a  whole  will  show,  as 
thus  we  have  been  convinced,  that  the  point  is  without  merit. 

The  court  found  (finding  3)  that  the  trust  deed  executed 
and  delivered  to  one  M.  S.  Platz  by  the  El  Dora  Oil  Com- 
pany, in  pursuance  of  a  resolution  passed  on  the  twenty- 
ninth  day  of  February,  1912,  by  the  said  company's  board 
of  directors,  of  which  board  the  defendant,  Shrader,  was 
then  a  member,  was  so  executed  and  delivered  for  the  pur- 
pose only  of  securing  said  Shrader  for  any  indebtedness 
then  due  or  that  might  become  due  and  owing  to  him  from 
said  company;  that  contemporaneously  with  the  execution 
and  delivery  of  said  deed,  promissory  notes  amounting  in 
the  aggregate  to  the  sum  of  thirty-five  thousand  dollars  were 
executed  by  the  El  Dora  Company  to  and  in  favor  of  said 
Shrader,  and  that  said  deed  of  trust  purported  on  its  face 
to  be  security  for  the  payment  of  said  notes ;  that  said  notes 
did  not,  at  that  time,  represent  an  existing  indebtedness  due 
from  said  company  to  said  Shrader  in  the  aggregate  sum- 
thereof,  and  that  said  notes  and  said  deed  of  trust  were 
intended  as  security  for  the  repayment  to  said  Shrader  '*of 
what  indebtedness  there  might  then  be  due  said  defendant, 
John  Shrader,  or  that  might  in  the  future  become  so  due 
and  owing."  The  court  also  found  that,  after  the  above- 
mentioned  transaction,  in  pursuance  of  a  resolution  adopted 
by  its  board  of  directors,  the  El  Dora  Company,  through 
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its  president,  one  E.  S.  Qood,  and  its  secretary,  the  defend- 
ant Shrader  executed  a  trust  deed  to  one  McGrath  to 
secure  repayment  of  a  **  pretended  indebtedness  of  fifty 
thousand  dollars"  due  from  said  company  to  the  defend- 
ants Campbell,  Jackson,  and  Shrader,  and  at  the  same  time 
the  said  company,  under  the  authority  of  the  resolution 
referred  to,  and  through  said  Good  and  said  Shrader,  presi- 
dent and  secretary,  respectively,  of  its  board  of  directors, 
executed  to  and  in  favor  of  said  Campbell,  Jackson,  and 
Shrader  its  promissory  notes  aggregating  the  sum  of  fifty 
thousand  dollars,  to  repay  which  the  said  deed  of  trust  was 
given.  The  court  found  that  there  was  no  consideration 
whatever  for  said  last-mentioned  deed  of  trust  or  for  the 
promissory  notes  the  payment  of  which  said  deed  was  given 
to  secure.     The  court  then  found,  by  finding  23,  as  follows: 

**That  the  defendants  John  Shrader,  Henry  M.  Jackson, 
and  J.  L.  Campbell,  and  Ohio  Construction  Company,  have 
received  from  the  sale  or  disposition  of  oil  produced  from 
the  property  of  defendant  El  Dora  Oil  Company,  up  to 
December  31,  1913,  money  or  credits  to  the  extent  and  sum 
of  $94,188.85,  for  which  said  defendants  have  made  no  ac- 
counting and  against  which  said  defendants  have  no  claim, 
credit,  or  offset,  except  in  the  sum  of  $7,076.24." 

Thus  this  situation  is  presented  by  the  findings  above  con- 
sidered: 1.  That,  as  to  the  trust  deed  and  the  promissory 
notes  representing  the  purported  thirty-five  thousand  dol- 
lars indebtedness,  the  court  finds  that  that  transaction  or 
the  notes  did  not  represent  an  existing  indebtedness,  but  any 
indebtedness  to  accrue  only  in  the  future.  As  to  this  find- 
ing we  may  here  pause  to  observe  that  there  is  no  express 
finding  that  a  *' future  indebtedness"  did  not  accrue  be- 
fore the  commencement  of  this  action  against  the  company 
in  favor  of  Shrader,  and  that,  if  taken  alone,  or  without 
reference  to  finding  23,  said  finding  3  would  not  be  suffi- 
cient to  support  the  judgment  as  to  that  particular  trans- 
action; 2.  That  the  court  finds  that  there  was  no  considera- 
tion whatever  to  support  the  transaction  involving  the 
giving  of  the  notes  for  the  aggregate  sum  of  fifty  thousand 
dollars  and  the  trust  deed  executed  for  the  purpose  of  se- 
curing payment  of  said  notes;  3.  That,  instead  of  the  El 
Dora  Company  being  indebted  to  John  Shrader  in  any  sum 
whatever,  John  Shrader  and  his  associates,  Campbell,  Jack- 
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son,  and  the  Ohio  Construction  Company,  under  which  name 
the  said  three  appellants,  as  copartners,  conducted  and  car- 
ried on  business,  were  indebted  to  the  El  Dora  Oil  Com- 
pany in  the  sum  of  $94,188.85,  less  a  credit  of  $7,076.24, 
and  the  interest  on  said  indebtedness  up  to  December  31, 
1913,  bringing  the  total  indebtedness  at  the  time  of  judg- 
ment up  to  the  sum  of  $105,406.25. 

We  must  assume  that  if  there  was  evidence  showing 
that  anything  was  due  John  Shrader  and  his  associates,  or 
either  of  them,  from  the  El  Dora  Company  by  reason  of  any 
of  the  transactions  referred  to  in  the  findings  above  consid- 
ered, the  court  would  have  made  a  finding  thereon  and  due 
and  proper  allowance  of  the  amount  as  a  credit  or  offset 
against  the  amount  of  money  found  to  have  come  into 
their  hands  from  the  sale  of  the  company's  oil.  Indeed, 
on  the  record  before  us,  the  presumption  is  that  all  the 
findings  derive  sufficient  support  from  the  evidence  ad- 
duced at  the  trial,  and,  considering  the  findings  by  the 
light  of  each  other,  or  as  a  whole,  they  amply  support  the 
conclusion  of  law  by  the  court  that  the  thirty-five  thousand 
dollar  transaction,  involving  the  execution  of  the  promis- 
sory notes  aggregating  that  sum  by  the  El  Dora  Company 
to  Shrader,  and  the  deed  of  trust  and  the  chattel  mort- 
gage given  as  security  for  said  notes,  ''should  be  decreed 
to  be  null  and  void  and  of  no  effect.'' 

It  follows,  of  course,  that  the  judgment,  in  so  far  as  it 
decrees  said  notes,  trust  deed,  and  mortgage  null  and  void, 
is  buttressed  by  sufficiently  supported  findings  and  con- 
clusions of  law. 

There  are  no  other  points  presented  here  for  our  consid- 
eration. 

The  judgment  appealed  from  is  affirmed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred* 
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[CSy.  No.  8180.    Second  Appellate  Distriet,  Diyiaion  Two. — ^February 

2,  1920.] 

CHAELES  GRANT,  a  Minor,  etc..  Respondent,  v.  LOS 
ANGELES  TRANSFER  COMPANY  (a  Corporation), 
Appellant. 

[1]  Neoligemgb — Damages  fob  Personal  Injuries — Excessiyx  Ver- 
dict— Successive  Determinations — ^Absence  of  Passion  or  Pre- 
JX7DICE. — ^Where  three  juxiee  and  two  judges,  in  successive  trials 
and  new  trial  proceedings,  have  determined  that  a  specified  sum 
is  not  too  great  a  compensation  for  injuries  received  by  the  plain- 
tiff through  the  negligence  of  the  defendant,  the  appellate  court 
would  be  going  far  afield  to  assume,  as  a  matter  of  law,  that  all 
of  these — ^the  three  juries  and  two  judges — ^were  moved  to  reach 
their  conclusions  "under  the  influence  of  passion  or  prejudice." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  R.  Hewitt,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hickcoz  &  Crenshaw  and  George  H«  Moore  for  Appel- 
lant. 

£.  B.  Drake  for  Respondent. 

THOMAS,  J. — This  is  an  action  brought  to  recover  dam- 
ages for  the  negligence  of  defendant.  A  verdict  in  the 
sum  of  ten  thousand  dollars  was  awarded  plaintiff,  and 
judgment  was  entered  accordingly.  There  was  a  motion 
for  new  trial,  which  was  denied.  The  appeal  is  from  the 
judgment. 

From  the  record  we  find  that,  on  January  16,  1917,  plain- 
tiff, a  minor,  was  injured  in  an  accident  at  the  corner  of 
Ninth  and  Los  Angeles  Streets,  in  the  city  of  Los  Angeles, 
through  the  admitted  negligence  of  the  defendant.  The 
plaintiff  was  taken  to  the  city  receiving  hospital,  was  there 
given  temporary  aid  and  assistance,  and  then  removed  to 
the  county  hospital.  The  injury  consisted  of  a  compound 
fracture  of  the  tibia  and  fibula,  and  a  crushing  injury  to  the 
left  leg,  just  below  the  knee.  The  boy  was  extremely 
ill  when  first  taken  to  the  hospital,  and  required  stimula- 
tion, which  was  given  him  by  injecting  salt  solution  into 
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his  veins.  Infection  thereafter  set  in,  and  his  life  was  in 
danger.  It  was  some  time  before  the  infection  began  to 
subside,  after  which  the  injured  gradually  improved. 
Since  that  time  his  general  condition,  which  was  very  poor, 
has  been  continually  improving.  It  is  claimed  by  appellant 
that  there  will  be  no  permanent  injury,  "except,  perhaps, 
a  slight  shortening  of  the  leg,  but  this  is  indefinite." 

[1]  Appellant  informs  us  that  the  judgment  appealed 
from  is  the  result  of  a  third  trial.  The  first  trial  was  had 
on  June  7,  1917,  when  a  verdict  of  fifteen  thousand  dollars 
was  rendered.  This  verdict,  however,  was  set  aside  by  the 
trial  judge,  the  Honorable  Frederick  W.  Houser,  and  a  new 
trial  ordered  because  the  verdict  was  excessive.  Shortly 
thereafter,  and  as  the  parties  were  about  to  try  the  case 
anew  before  the  same  judge  without  a  jury,  the  court  stated 
that  without  further  proof  than  was  offered  at  the  former 
trial  he  would  enter  judgment  for  ten  thousand  dollars. 
Thereupon  defendant  objected  to  his  trying  the  case,  and  the 
matter  was  transferred  to  another  department  of  the  same 
court,  where,  on  the  sixth  day  of  September,  1917,  it  was 
tried  before  the  Honorable  Leslie  R.  Hewitt,  judge,  and 
a  jury,  the  result  of  which  was  a  verdict  in  favor  of  plain- 
tiff in  the  sum  of  ten  thousand  five  hundred  dollars.  The 
court  thereafter  denied  a  motion  for  a  new  trial,  but,  upon 
the  discovery  that  an  instruction  had  been  given  which 
jeopardized  the  verdict,  by  consent  of  counsel  for  both 
parties,  a  new  trial  was  ordered.  Trial  was  again  had,  on 
January  17,  1918,  resulting  in  a  verdict  for  plaintiff  in 
the  sum  of  ten  thousand  dollars;  the  judgment  entered  in 
accordance  therewith  is  the  subject  of  this  appeal 

The  only  evidence  in  the  case  is  as  to  the  extent  and 
probable  duration  of  plaintiff's  injuries. 

Only  one  point  is  raised  by  the  appeal,  namely,  that 
"the  amount  of  the  verdict  was  excessive  and  was  given 
under  the  influence  of  passion  or  prejudice." 

We  have  read  the  entire  record,  and  are  not  able  to 
agree  with  appellant  in  its  contention.  No  good  purpose 
can  be  served  by  discussing  the  evidence,  or  any  part 
thereof,  or  in  dwelling  long  upon  or  giving  a  verbose  state- 
ment of  our  reasons  for  the  conclusion  reached.  Suffice 
it  to  say  that  we  have  presented  to  us  here  the  fact  that 
three  juries  and  two  trial   judges  have  passed  upon  the 
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case  at  different  times,  and  that  each  and  all  of  them  have 
concluded  that  ten  thousand  dollars  was  not  too  great 
a  verdict  to  be  awarded  herein.  Under  this  state  of  the 
record,  coupled  with  the  fact  that  *'it  has  been  repeatedly 
said  by  the  courts,  as  well  as  the  text- writers,  that  *in  ac- 
tions for  personal  torts  the  law  does  not  attempt  to  fix 
any  precise  rules  for  the  admeasurement  of  damages,  but 
from  the  necessity  of  the  case  leaves  their  assessment  to  the 
good  sense  and  unbiased  judgment  of  the  jury,'  and  that 
the  appellate  tribunal  *will  not  interfere  in  such  cases  unless 
the  amount  awarded  is  so  grossly  excessive  as  to  shock  the 
moral  sense  and  raise  a  reasonable  presumption  that  the 
jury,  in  reaching  their  verdict,  were  actuated  by  passion 
or  prejudice.'"  {Scraggs  v.  Bailee,  24  Cal.  App.  133, 
[140  Pac.  706]),  we  think  it  would  require  an  exceedingly 
strong  case  to  move  an  appellate  court  to  set  aside  the 
verdict  for  the  reasons  urged.  It  would  be  going  far 
afield,  in  our  opinion,  in  the  face  of  these  facts,  to  assume, 
as  a  matter  of  law,  that  all  these — ^the  three  juries  and  two 
judges — were  moved  to  reach  their  conclusions  **  under  the 
influence  of  passion  or  prejudice."  No  such  case  is  here 
presented. 
Judgment  affirmed* 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  8049.    Second  Appellate  District,  Division  Two. — ^Febrnary 

2,  1920.] 

ELIZA  SHANNON,  Respondent,  v.  J.  HERMAN  AAG- 
AARD  et  al.,  Defendants ;  MAEBELLE  D.  TRAYLOR. 
Appellant. 

[1]  Deeds — ExscnnoN  and  Deuvzbt— Abssnge  or  Fbaud— Bights 
OF  Innocent  Pubchaseb — Estoppel. — Where  the  owner  of  real 
property  signs  and  delivers  to  another  a  deed  to  the  property, 
in  the  absence  of  any  showing  whatever  that  trick  or  device  has 
been  practiced,  she  will  be  estopped  to  set  up  her  title  as  against 
an  innocent  purchaser  of  the  property  for  value  from  her  grantee. 

[2]  Id. — Intent — Presumption  raoM  Delivery.— While  it  is  a  legal 
prerequisite  that  the  delivery  of  a  deed  must  be  accompanied  with 
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the  intent  that  *ihe  deed  shall  become  operatiye  as  such,  in  the  ab- 
sence of  a  showing  that  the  deed  was  obtained  through  trick  or 
device,  it  will  be  presumed  that  the  deed  was  so  delivered,  and 
the  deed  itself  will  be  prima  facie  evidence  of  complete  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.   W.   Curtis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Benjamin  B.  Page,  Arthur  C.  Hurt  and  Arthur  P.  Coe 
for  Appellant. 

E.  S.  Janes  for  Respondent. 

THOMAS,  J. — This  is  an  action  to  quiet  title.  Defend- 
ants Aagaard  and  Talcott  defaulted.  Defendant  Traylor 
appeared  and  answered,  denying  plaintiff's  claim  of  title 
and  alleging  ownership  in  herself,  in  fee  simple,  of  the  prop- 
erty in  controversy,  and,  as  such  owner,  asking  that  title 
be  quieted  in  her  as  against  any  claims  of  plaintiff. 

After  trial,  the  court  having  considered  all  the  evidence 
introduced,  findings  were  entered  in  favor  of  plaintiff  on 
all  the  issues.  Among  other  things,  the  court  found:  **.  .  . 
that  plaintiff  is  the  owner  in  fee  simple  and  entitled  to  the 
immediate  possession  of"  the  property  in  controversy;  ''that 
on  or  about  the  fifteenth  day  of  December,  1915,  and  while 
plaintiff  .  .  .  was  the  owner  of  the  premises  described  in 
her  complaint  herein,  she  signed  her  name  to  and  delivered 
to  the  defendant  Aagaard  a  paper  purporting  to  be  a 
grant  deed  of  said  premises  ...  to  defendant  Talcott;  that 
thereafter,  on  or  about  December  21,  1915,  defendant  Tal- 
cott sold  said  premises  to  defendant  Traylor  for  the  sum  of 
$450,  and  thereupon  executed  and  delivered  her  grant  deed 
to  said  premises  to  defendant  Traylor;  that  defendant 
Traylor  is  an  innocent  purchaser  of  said  premises  for  value. 
That  the  signature  of  the  plaintiff  to  the  said  paper  .  .  . 
was  obtained  thereto  by  trick  and  device  of  the  defendant 
Aagaard,  and  without  any  knowledge  on  the  part  of  the 
plaintiff  that  she  was  signing  a  deed  or  any  instrument 
affecting  her  real  property,  and  without  any  intention  on 
her  part  to  convey  said  real  property,  or  in  any  way  to 
affect  it;  that  she  never  appeared  before  the  notary,  Panne- 
lee,  and  acknowledged  it,  and  never  acknowledged  it  at  all; 
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and,  as  said  defendant  Myrtle  Talcott  had  no  title  to  said 
premises  which  she  could  convey,  said  defendant  Maebelle 
D.  Tray  lor  took  nothing  by  said  deed."  (Italics  ours.) 
A  decree  quieting  title  to  said  property  in  plaintiff  was 
entered  accordingly.  This  finding  is  challenged  as  not  sup- 
ported by  the  evidence,  thus  raismg  the  only  point  to  be 
considered  on  this  appeal. 

The  plaintiff,  in  part,  testified  as  follows:  **I  never  signed 
a  deed  at  all — never  signed  a  deed  for  that  lot  at  all.  All 
that  I  have  signed  was  my  Investment  Company  certifi- 
cates, and  I  did  sign  those,  and  that  is  all  I  ever  signed. 
...  I  don't  know  what  I  did  sign.  I  supposed  it  was  for 
the  Investment  Company.  He  asked  me  twice,  I  think,  to 
sign  papers  for  him,  and  I  signed  them,  but  I  supposed 
that  they  were  for  the  Investment  Company.  ...  If  I  did 
sign  that  deed  it  must  have  been  ane  of  those  that  he  gave 
me  for  that  stock.  I  never  saw  Mr.  Parmelee  before  yes- 
terday at  all.  I  am  positive  of  that."  Defendant  Aagaard 
testified,  in  part,  as  follows:  '^I  made  out  a  deed  and 
brought  Mr.  Parmelee  to  her  [plaintiff's]  house  to  sign 
it,  and  she  signed  it  and  turned  it  over  to  me."  The  wit- 
ness Parmelee,  the  notary  public,  testified  that  ''the  plain- 
tiff, Mrs.  Shannon,  acknowledged  the  execution  of  the  deed 
at  the  time  the  certificate  was  affixed.  She  signed  the  deed 
in  my  presence.  She  was  at  her  home  at  the  time.  She 
gave  the  document  to  defendant  Aagaard  after  signing 
it." 

We  have  italicized  certain  portions  of  the  finding  referred 
to  above.  The  record  has  been  carefully  read  by  every 
member  of  this  court.  We  have  looked  in  vain  for  any 
testim(my  which  might  support  a  finding,  even  by  inference 
from  the  other  evidence  given  in  the  case,  that  the  defend- 
ant Aagaard,  or  anyone  else,  had  obtained  plaintiff's  sig- 
nature **to  a  paper  purporting  to  be  a  grant  deed  of  the 
said  premises  ...  by  trick  or  device." 

[1]  Under  these  conditions,  coupled  with  the  fact  that 
the  court  expressly  finds  that  the  plaintiff  signed  and  de- 
livered the  instrument  identified  in  the  record  as  the  deed 
to  this  property,  we  are  confronted  with  the  query:  Is  the 
plaintiff  estopped  to  set  up  her  title  as  against  an  innocent 
purchaser  of  the  property,  such  as  the  defendant  Traylor 
is  conceded  to   bet    We  think  she   is.    The   principle  of 
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equity  that  "where  one  of  two  innocent  persons  must  suf- 
fer by  the  act  of  a  third,  he  who  has  enabled  such  third 
person  to  cause  the  loss  must  bear  it/'  in  the  absence  of  any 
showing  whatever  that  trick  or  device  or  trick  and  device 
has  been  practiced  by  the  defendants,  or  any  of  them,  we 
think  is  applicable  to  the  case  at  bar.  [2]  We  are  not  un- 
mindful of  the  fact  that  it  is  a  legal  prerequisite  that  the 
delivery  of  a  deed  by  plaintiff  must  be  "accompanied  with 
the  intent  that  the  deed  shall  become  operative  as  such." 
(Kenney  v.  Parks,  137  C&l.  527,  [70  Pac.  556];  Donahue 
V.  Sweeney,  171  Cal.  388,  [153  Pac.  708] ;  Cox  v.  Schnerr, 
172  Cal.  371,  [156  Pac.  509] ;  Hefner  v.  Sealey,  175  Cal. 
18,  [164  Pac.  898] ;  Burkett  v.  Doty,  176  Cal.  94,  [167  Pac. 
518].)  But,  we  think,  in  the  absence  of  a  showing,  as  here- 
inbefore intimated,  the  legal  presumption  that  it  was  so 
delivered  has  not  been  overcome  here,  and  hence  is,  by  force 
of  section  1948  of  the  Code  of  Civil  Procedure,  prima  facie 
evidence  of  complete  execution,  that  is,  of  delivery  with  in- 
tent to  make  it  operative  immediately  as  a  transfer  of 
title.  (Burkeit  v.  Doty,  supra,) 
Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  8150.    Second  Appellate  District,  Diviaion  Two. — ^February 

2,  1920.] 

WARREN  NATIONAL  BANK,  WARREN,  PA.  (a  Cor- 
poration),  Appellant,  v.  LENA  M.  SUERKEN,  Re- 
spondent. 

(1]  Estates  of  Dboea.sed  Persons — Claim  Against — ^Agreement  op 
Heib  to  Pat — Extension  of  Time — Oonsidebation. — ^Where  an 
lieir  at  law,  in  order  to  protect  the  estate  of  the  decedent  from 
a  claim  against  the  decedent  which  is  enforceable  against  the 
property  of  the  estate  to  which  she  is  about  to  succeed,  obtains 
a  renewal  or  extension  of  time  on  such  claim  bj  agreeing  to  pay 
it,  such  renewal  or  extension  is  sufficient  consideration  for  the 
promise. 

[2]  Id. — Execution  of  Collateral  Note — Presumption  of  Consid- 
eration— Burden    or   tuoor, — Where   such    heir   at   law   executes 
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her  collateral  notes  as  security  for  the  indebtedness,  those  notes 
on  their  face  import  a  consideration  and,  in  an  action  thereon,  the 
burden  is  on  her  to  establish  the  fact  of  want  of  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.    Paul   J.   McCormick,   Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bennett^  Turnbull,  &  Thompson  and  Bupert  B.  Turn- 
bull  for  Appellant. 

Allen  &  Allen  for  Respondent 

SLOANE,  J. — ^The  defendant  and  Aer  stepmother,  An- 
netta  R.  Johnson,  and  her  brothers,  Everett  F.  Johnson  and 
Charles  B.  Johnson,  were  the  heirs  at  law  of  James  P. 
Johnson,  deceased.  At  the  time  of  his  death,  James  P. 
Johnson  was  indebted  to  the  plaintiff  bank  in  a  sum  ap- 
proximating fifteen  thousand  dollars,  for  which  the  bank 
held  his  unsecured  promissory  notes.  The  decedent  had 
been  in  the  furniture  business  in  his  lifetime,  and  the 
heirs,  desiring  to  continue  the  business,  organized  a  corpora- 
tion known  as  the  Johnson  Furniture  Company,  the  sole 
incorporators  of  which  were  the  said  heirs.  This  corpora- 
tion then  took  over,  and  thereafter  operated,  the  furniture 
business.  After  the  organization  of  such  company  the 
four  heirs,  including  this  defendant,  executed  to  the  John- 
son Furniture  Company  their  joint  notes  for  a  sum  covers 
ing  the  amount  of  the  notes  of  the  decedent  held  by  the 
bank,  and  the  Johnson  Furniture  Company  indorsed  these 
notes  over  to  the  bank.  This  transaction  was  had  at  the 
request  of  the  plaintiff  bank. 

The  whole  controversy  in  this  case  is  as  to  whether  the 
defendant,  Lena  M.  Suerken,  joined  in  the  execution  of 
these  notes  without  consideration,  as  an  accommodation 
maker,  or  was  assuming  and  guaranteeing  her  father's 
indebtedness  in  her  own  behalf  and  for  the  protection  of  her 
own  interest  in  his  estate. 

The  notes  were  executed  in  the  state  of  Pennsylvania. 
The  defendant  was,  at  the  time,  a  married  woman.  It  is  stipu- 
lated that  under  the  laws  of  that  state,  as  a  married  woman, 
she    was    disqualified    from    becoming    an    accommodation 
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indorser,  maker,  guarantor,  or  surety  on  any  note  or  con- 
tract The  trial  court  found  that  defendant  joined  in  the 
execution  of  said  notes,  ''not  for  any  debt  of  the  defendant, 
but  as  collateral  security  to  secure  the  payment  of  certain 
notes  made  by  James  P.  Johnson,  deceased,  father  of  the 
defendant,  which  notes  [the  notes  of  James  P.  Johnson, 
deceased]  are  held  by  the  plaintiff."  It  is  upon  the 
sufficiency  of  the  evidence  to  support  this  finding  that  the 
appeal  is  taken. 

No  point  is  made  as  to  the  sufficiency  of  the  finding  to 
support  the  judgment.  It  will  be  noticed  that  the  court 
does  not  expressly  find  that  the  defendant  was  an  accom- 
modation maker,  or  that  she  executed  the  notes  without  con- 
sideration, but  that  the  notes  were  executed,  ''not  for  any 
debt  of  the  defendant,  but  as  collateral  security  to  secure  the 
debt  of  her  father,"  It  might  readily  be,  under  the  rela- 
tions and  interests  of  the  parties  here,  that  the  defendant, 
in  her  own  interest  and  to  protect  her  own  rights  as  an 
heir,  executed  collateral  security  for  the  debts  of  her  father, 
which  debts  existed  as  a  claim  against  his  estate,  including 
the  business  which  was  taken  over  by  the  corporation,  the 
Johnson  Furniture  Company,  to  whom  the  notes  here  sued 
on  were  primarily  made  payable.  Under  such  circumstances 
she  could  hardly  be  classed  as  an  acconunodation  maker. 
However,  the  point  is  not  raised,  and  it,  perhaps,  may  be 
reasonably  inferred  from  the  findings  as  a  whole  that  the 
court  intended  to  reach  and  express  the  conclusion  that  the 
defendant  signed  these  notes  without  consideration.  If 
the  evidence  is  such  as  to  support  such  an  interpretation, 
we  are  disposed  to  so  construe  it.  If  the  fact  that  the 
notes  were  given  as  collateral  security  for  the  father's  in- 
debtedness was  conclusive  on  the  point  that  they  were  with- 
out consideration,  we  think  the  evidence  is  ample  to  up- 
hold such  a  finding.  A  number  of  witnesses  testified  that 
such  was  the  avowed  and  agreed  purpose,  and  the  circum- 
stance that  the  bank  continued  to  hold  the  original  notes 
of  the  deceased  father  is  corroborative  of  this  conclusion, 
notwithstanding  the  attempted  explanation  by  plaintiff  that 
they  were  retained  merely  to  show  the  nature  of  the  trans- 
action. 

[1]  But  was  there  no  consideration  for  the  collateral 
contract!    It  is  true  the  evidence  sufficiently  shows  that 
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defendant  was  under  no  legal  obligation  to  secure  her 
father's  liabilities  to  the  bank.  What  her  interest  in  the 
Johnson  Furniture  Company — ^the  original  payee  named  in 
the  notes,  and  of  which  corporation  she  was  a  member — was, 
or  whether  she  owed  anything  to  it,  does  not  appear,  so  far 
as  we  have  been  able  to  discover  from  the  record.  It  was 
further  testified  that  the  defendant  did  not  receive  "any 
money  personally,  or  anything  of  value,  or  any  considera- 
tion of  any  kind,  from  the  Warren  National  Bank."  The 
facts,  however,  that  do  appear  beyond  dispute  are:  that 
the  defendant  was  an  heir  at  law  of  her  deceased  father's 
estate  and  a  member  of  the  corporation  formed  by  the 
heirs  to  carry  on  his  furniture  business;  that  the  plaintiff 
bank  held  the  obligations  of  the  decedent  for  some  fifteen 
thousand  dollars,  which  were  claims  against  his  estate;  that 
the  estate  appears  to  have  been  solvent;  that  the  bank  in- 
sisted upon  some  sort  of  a  settlement,  and  demanded  the 
execution  of  the  collateral  notes  as  security  for  the  father's 
indebtedness,  "so  that  the  records  of  the  bank  show  up 
properly  to  the  directors  and  bank  examiners,  and  also 
that  the  notes  of  the  decedent  could  be  kept  alive,"  and 
"tbey  said  that  they  would  carry  on  the  indebtedness  if 
the  notes  were  kept  alive."  It  further  appears  that  the 
bank  refrained  from  pressing  any  claim  against  the  estate. 
Whether  the  estate  was  probated  and  any  claim  presented  or 
filed  on  the  original  notes  does  not  appear.  But  at  least 
there  was  an  agreement,  which  was  fulfilled  by  the  bank,  to 
extend  and  carry  the  estate's  indebtedness  in  consideration 
for  the  collateral  notes.  Under  this  state  of  facts,  does  the 
testimony  of  the  witnesses  for  defendant  that  defendant 
"received  nothing  of  value  or  any  consideration  of  any  kind 
from  the  Warren  National  Bank" — statements  which  in  the 
light  of  the  more  specific  testimony  as  to  the  facts,  may  be 
classed  as  conclusions  or  opinioni,  rather  than  probative 
facts — ^justify  the  finding  of  want  of  consideraticm,  particu- 
larly in  view  of  the  doubtful  expression  of  the  court  in  its 
finding  on  that  point  t  [2]  These  collateral  notes  on 
their  face  import  a  consideration.  The  burden  is  clearly 
on  the  defendant  to  establish  the  fact  of  want  of  considera- 
tion. As  an  heir  at  law,  entitled  to  succeed  to  an  interest 
in  decedent's  property,  and  one  of  the  organizers  of  the 
family  corporation  that  was  taking  over  the  furniture  busi- 
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ness  of  the  deceased,  it  would  seem  that  she  was  beneficially 
interested  in  securing  a  settlement  or  a  postponement  of 
these  claims,  which  were  enforceable,  both  against  her 
general  interests  as  an  heir  and  against  the  property  being 
taken  over  by  the  corporation  of  which  she  was  a  member. 
An  accommodation  maker  is  defined  in  Parsons  on  Notes 
and  Bills,  section  131,  as  ''one  who  puts  his  name  there 
without  any  consideration,  with  the  intention  of  lending  his 
credit  to  the  accommodated  party."  As  stated  in  Randolph 
on  Commercial  Paper,  second  edition,  section  472,  the  term 
''without  consideration"  must  be  considered  as  meaning 
simply  "without  consideration  to  the  accommodating  party 
directly."  Accepting  this  definition,  can  it  be  doubted 
that  when  the  defendant  here  became  a  party  to  these  notes 
it  was  for  the  direct  advantage  to  be  gained  by  herself 
and  her  coheirs  and  associates  in  protecting  their  interest 
in  decedent's  estate  from  the  immediate  enforcement  of  this 
liability  against  itt  It  was  not  a  liability  enforceable  against 
the  defendant,  but  it  was  enforceable  against  the  property 
to  which  she  was  about  to  succeed.  Any  suspension  or 
forbearance  of  a  legal  right  constitutes  a  sufficient  con- 
sideration for  a  note  or  bill.  (Civ.  Code,  sec.  1605;  Naglee 
V.  Lyman,  14  Cal.  450.)  And  where  heirs  or  assignees  of 
an  estate  of  a  deceased  person,  in  order  to  protect  that 
estate  from  claims  against  the  decedent  which  are  enforce- 
able against  the  property  of  the  estate,  obtain  a  renewal  or 
extension  of  time  on  the  original  claim  by  agreeing  to  pay  it, 
such  renewal  or  extension  is  sufficient  consideration  for 
their  promise.  (Rohrbacher  v.  Aitken,  145  Cal.  484,  [78 
Pac.  1054] ;  Whelan  v.  Swain,  132  Cal.  389,  [64  Pac.  560] ; 
Humboldt  Sav.  etc.  Soc.  v.  Dowd,  137  Cal.  408,  [70  Pac. 
274].)  In  the  last  cited  case,  where  the  renewal  note  and 
mortgage  were  given  by  the  heirs  to  secure  extension  of  time 
on  decedent's  debt,  the  court  says:  "The  court  found 
that  the  note  and  mortgage  described  in  the  complaint  were 
executed  for  a  valuable  consideration,  and  we  think  the 
evidence  fully  supported  the  finding.  The  old  note  and 
mortgage  constituted  a  valid  lien  upon  the  lands  to  which 
the  O'Connell  children  were  heirs.  It  was  created  by  their 
father  in  his  lifetime.  .  .  .  The  original  indebtedness  was 
never  paid.  By  the  act  of  the  children  in  making  the  new 
note  and  mortgage  they  intended  to  renew  the  old  ones  and 
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to  get  further  time.  This  was  the  evident  intent,  and 
made  plainer  by  the  continued  payments  of  interest.  The 
mortgagors,  after  executing  the  note  and  mortgage,  in 
extension  of  a  debt  which  was  a  legal  charge  upon  their 
property,  will  not  now  be  heard  to  say  that  their  act 
was  without  consideration."  "We  think  the  same  reasoning 
applies  to  the  respondent  on  this  appeal.  Although  the 
plaintiff  bank  has  no  mortgage  lien  on  the  decedent's  estate, 
the  estate  was  solvent,  and  liable  for  the  debt,  and  the  collat- 
eral notes  sued  on  were  given  to  protect  the  interest  of  the 
respondent  and  other  heirs  from  the  charge  of  this  debt. 
Judgment  reversed, 

Finlayson,  P.  J.,  and  Thomas,  J*.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1920. 

All  the  Justices  concurred. 


LI      .       .       J     ^ 

[Cir.  No.  8173.    Second  Appellate  District,  DiTlsion  Two. — ^Februaxy 

2,  1920.] 

GIOVANNI  FERRO,  Appellant,  v.  JOHN  LAQOMARSINO, 

Respondent. 

[1]  Nxw  TmiAii — ^Newlt  DiscovEaED  Evidenob — Pbovimob  or  Trial 
ComT — Appeal. — The  matter  of  granting  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  is  with  the  trial  court,  and 
it  is  for  that  court  to  say  whether  or  not  the  proffered  evidence  is 
such  as  would  affect  the  decision  of  the  court  if  introduced. 

[2]  Findings — Conflictino  Evidence — ^Appeau — ^Where  there  is  di- 
rect conflict  in  the  evidence  as  to  the  material  issues  involved  and 
there  is  any  evidence  in  support  of  the  findings  of  the  trial  court, 
the  appellate  court  will  not  interfere. 

[8]  Evidence— Judicial  Notice — Signiticanoe  of  Words  *'Trul  Bal- 
ance.'*— ^Under  subdivision  1  of  section  1876  of  the  Code  of  Civil 
Procedure  the  court  wiU  take  judicial  notice  of  the  true  signifi- 
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eanee  of  the  words  ^trial  balance,"  and,  if  need  be.  may  resort 
for  its  aid  to  appropriate  books  or  documents  of  reference.  (On 
denial  of  rehearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Ventura  County.    Merle  J.  Rogers,  Judge.    Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Earl  E.  Moss  for  Appellant 

Orr  ft  Gardner  and  Robert  M.  Clarke  for  Respondent. 

THOMAS,  J. — This  is  an  action  brought  to  recover  the 
sum  of  nine  thousand  one  hundred  dollars,  claimed  by  plaintiff 
for  alleged  misrepresentation  as  to  the  value  of  certain  shares 
of  stock  in  the  Theatre  Improvement  Company,  a  corpora- 
tion, such  misrepresentation  being  alleged  as  follows:  *\  ,  . 
defendant  stated  and  represented  to  plaintiff  that  the  capi- 
tal stock  of  the  Theatre  Improvement  Company  .  .  .  was 
worth  the  sum  of  One  Hundred  Thirty  ($130.00)  Dollars, 
and  of  the  market  value  of  the  sum  of  One  Hundred 
Twenty-five  ($125.00)  Dollars  per  share,  and  that  it  was 
then  earning  and  paying  dividends  at  the  rate  of  one-half 
per  cent  per  month  or  six  per  cent  per  annum  on  the  par 
value  of  One  Hundred  ($100.00)  Dollars  per  share,  and  then 
and  there  delivered  to  plaintiff  a  certain  statement  which 
defendant  stated  and  represented  to  plaintiff  was  a  true  and 
correct  statement  of  the  financial  affairs  of  said  Theatre 
Improvement  Company,  which  said  statement  was  in  words 
and  figures  as  follows,  to  wit: 

**  *  Trial  Balance  Theatre  Imp.   Co. 
To  August  1st,  1916,  from  May  1st,  1913. 

To  W.  T.  Wyatt  Co 3,345.00 

Central   Bank 929.17 

Dividends 12,572.50 

Expense   12,531.05 

Real  Estate  &  Improvements...     70,326.25 

Loss— Gain 413.29 

By  Capital  Stock 53,500.00 

''    Surplus 14,105.10 

**    Rents— Income 32,512.16 


$100,117.26    100,117.26' 
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^'That  plaintiff  believed  that  all  said  statements  and 
representations  so  made  by  defendant  were  true,  and  rely- 
ing wholly  on  the  truth  thereof,  on  or  about  the  1st  day  of 
October,  1916,  plaintiff  purchased  one  hundred  and  forty 
(140)  shares  of  the  capital  stock  of  said  Theatre  Improve- 
ment Company  from  defendant  for  the  sum  of  Seventeen 
Thousand  Five  Hundred  ($17,500.00)  Dollars,  and  paid  to 
defendant  said  sum  of  $17,500  by  accepting  the  said  .  .  . 
shares  .  .  .  from  defendant  as  part  of  the  purchase  price 
of  $67,500  paid  by  defendant  to  plaintiff  for  587%  shares 
of  the  capital  stock  of  the  Del  Norte  Land  Company,  a 
corporation,  sold  to  defendant  by  plaintiff." 

Following  this,  by  proper  allegation,  appears  a  statement 
that  said  Theatre  Improvement  Company  stock  was  not 
worth  the  sum  of  $130  per  share,  and  that  it  did  not  have 
said  alleged  market  value,  but  that,  on  the  contrary,  the 
shares  were  not  worth  and  did  not  have  **a  market  value 
of  more  than  sixty  ($60.00)  dollars  per  share,  and  that 
said  Theatre  Improvement  Company  was  not  then  earning 
or  paying  dividends  ...  at  a  rate  greater  than  one-quarter 
per  cent  per  month,  or  three  per  cent  annum."  Plain- 
tiff further  alleged  that  the  *' statement"  referred  to  was 
false  in  certain  particulars;  and  that  all  these  alleged 
false  statements  were  made  with  the  intent  and  for  the  pur- 
pose of  inducing  plaintiff,  and  that  he  was  so  induced,  to 
purchase  the  ctock,  with  the  intent  and  purpose  to  deceive 
and  defraud  him. 

The  issue  of  fraud  is  made  by  appropriate  denials  in  the 
answer.  The  court  found  in  favor  of  the  defendant  on  the 
issues  thus  presented,  and  judgment  was  entered  accord- 
ingly. There  was  a  motion  for  a  new  trial,  which  was 
denied.    The  appeal  is  from  the  judgment. 

Appellant  urges  that  the  findings  are  not  supported  by 
the  evidence,  and  that  the  court  erred  in  denying  plaintiff's 
motion  for  a  new  trial.  We  shall  discuss  the  latter  propo- 
sition first. 

The  aflSdavits  presented  by  plaintiff  on  the  motion  for  new 
trial,  and  which  were  based  on  newly  discovered  evidence, 
are  set  forth  in  full  in  the  record.  As  to  whether  the 
ruling  of  the  court  was  error,  we  are  confronted  at  the 
outset  with  two  questions:  (1)  Was  due  dilii?ence  shown T 
and  (2),  if  so,  would  the  introduction  of  the  testimony  re- 
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▼ealed  by  these  affidavits  produce  a  different  result  on  an- 
other trial  t  Without  any  further  discussion,  we  are  bound 
to  decide  that  there  is  nothing  contained  in  the  record 
which  will  permit  us  to  disturb  the  ruling  of  the  learned 
trial  judge.  [1]  The  matter  of  granting  a  new  trial  upon 
the  ground  of  newly  discovered  evidence  is  with  the  trial 
court,  and  it  is  for  that  court  to  say  whether  or  not  the 
proffered  evidence  is  such  as  would  affect  the  decision  of  the 
court  if  introduced.  The  court  in  this  instance  determined 
that  it  would  not.  (Jones  v.  Lewis,  19  Cal.  App.  575, 
[126  Pac.  853];  Mayne  v.  San  Diego  etc.  By.  Co.,  179 
Cal.  173, ^[175  Pac.  690] ;  CahiU  v.  Stone  Co.,  167  CaL  135, 
[138  Pac?  712] ;  People  v.  Selby  etc.  Co.,  163  Cal.  94,  [Ann. 
Cas.  1913E,  1267,  124  Pac.  692] ;  Oberlander  v.  Fixen  dt  Co., 
129  Cal.  690,  [62  Pac.  254].) 

As  to  whether  or  not  the  evidence  supports  the  findings, 
we  are  not  disposed  to  indulge  in  a  lengthy  discussion, 
which,  even  were  it  conceded  that  such  might  be  enlighten- 
ing and  interesting,  we  are  convinced  would  be  without 
profit,  save  only  to  law-book  publishers.  [2]  Suffice  it  to 
say  that  there  is  direct  conflict  in  the  evidence  as  to  the  mar 
terial  issues  involved.  In  such  case,  if  there  be  any 
evidence  in  support  of  the  findings,  this  court  will  not 
interfere.  (Levey  v.  Henderson,  177  Cal.  21,  [169  Pac. 
673] ;  Kuck  v.  McConnell,  39  CaL  App.  266,  [178  Pac.  533].) 
In  the  case  at  bar  we  find  evidence  which  amply  supports 
the  findings  of  the  trial  court. 

No  other  point  raised  need  be  considered- 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurrecu 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  March  3,  1920,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— This  application  for  a  rehearing  is  noth- 
ing more  nor  less  than  a  further  argument  on  the  same 
points  urged  by  appellant  in  the  main  case — that  of  in- 
sufficiency of  the  evidence  to  support  the  findinors.  No  new 
point  is  raised,  nor  has  any  point  previously  urged  been  made 
more  clear  or  presented  in  a  different  light. 
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In  the  opinion  heretofore  handed  down  by  this  court  it 
was  said,  in  discussing  the  point  as  to  whether  the  evidence 
supports  the  findings:  ** Suffice  it  to  say  that  there  is  direct 
conflict  in  the  evidence  as  to  the  material  issues  involved. 
In  such  case,  if  there  be  any  evidence  in  support  of  the 
findings,  this  court  will  not  interfere.  ...  In  the  case  at 
bar  we  find  evidence  which  amply  supports  the  findings  of 
the  trial  court.'*  We  have  not  been  convinced  that  such  state- 
ment was  or  is  erroneous.  Indeed,  the  learned  trial  court  re- 
solved the  conflict  referred  to  in  respondent's  favor,  and  that 
decision  is  binding  upon  this  court.  Counsel  has  not  called 
our  attention  to  any  law  under  which,  when  confronted 
with  facts  such  as  are  found  in  the  instant  case,  will  au- 
thorize this  court  to  set  aside  the  findings  of  the  trial  court 
and  in  effect  substitute  others  favorable  to  appellant. 

As  respondent  puts  it,  ''the  vice  of  the  appellant's  posi- 
tion is  that  he  selects  a  particular  finding  for  attack,  selects 
some  evidence  from  the  record,  and  then  proceeds  to  argue 
at  some  length  that  this  particular  evidence  does  not  sus- 
tain a  particular  finding  or  portion  of  a  finding."  That 
will  not  do.    The  evidence  must  be  viewed  as  a  whole. 

One  instance  of  that  which  we  regard  as  a  narrow  and 
perverted  conception  of  the  evidence  we  cite  from  among 
the  twenty-one  "points"  urged,  viz.:  *'  ...  a  trial  balance 
might  very  well  be  between  the  dates  upon  the  top  of  the 
statement,  which  was  the  interpretation  that  appellant  placed 
upon  it,  and  the  only  interpretation  that  a  person  of  the 
least  intelligence  could  place  upon  such  a  remarkable  docu- 
ment." Unfortunately  for  the  author  of  the  foregoing  state- 
ment, the  "trial  balance"  referred  to  shows  nothing,  ex- 
cept certain  totals,  as  of  the  date  August  1,  1916,  there 
being  no  statement  or  item  of  any  transaction  appearing 
therein  at  or  under  any  date  from  May  1,  1913,  to  and 
including  August  1,  1916.  In  the  same  connection  it  is 
urged  that  "the  court's  finding  that  the  statement  was  a 
'trial  balance,'  without  defining  these  words,  means  noth- 
ing." This  appears  to  us  rather  remarkable,  in  view  of  the 
fact  that  certain  facts  of  general  notoriety  may  be  assumed 
to  be  true.  [3]  Under  subdivision  1  of  section  1875  of  the 
Code  of  Civil  Procedure  the  court  would  take  judicial  no- 
tice of  the  true  significance  of  the  words  "trial  balance," 
and,  if  need  be,  may  resort  for  its  aid  to  appropriate  books 
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or  documents  of  reference.  This  fact  is  equally  binding  on 
all.  We  know  of  no  law,  and  none  has  been  called  to  our 
attention,  which  requires  the  court  to  define  any  such 
phrase.  The  ** statement"  referred  to  was  certainly  not  a 
report  of  the  corporation's  financial  condition.  Under 
these  conditions,  to  require  the  defining  of  such  words  by 
the  court  would  be  to  exact  the  performance  of  an  idle  and 
unnecessary  act.  This  the  law  does  not  da  (Civ.  Code, 
Sec.  3532.) 
The  petition  for  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1920. 

All  the  Justices,  except  Wilbur,  J.,  eoncurrecL 


[GiT.    No.    2064.    Third    Appellate   District.— Febmaxy   2,   1020.] 

WILLIAM  L.   BUNDY,    Petitioner,    v.   M.    P.    BARNES, 

Guardian,  etc.,  et  al.,  Respondents. 

[1]  SUPEaSEDXA.S — ^BEST&AINT  or  QUABDIAN  FBOM  AOTINO  PENDING  AP- 
PEAL FBOM  Obdeb  Appointing — ^Atfibmange  or  Obdeb — ^Dismissal 
or  Petitions  fob  Bestbaining  Obdebs. — ^A  petition  by  a  person 
adjudged  incompetent  to  secure  a  restraining  order  restraining  the 
person  appointed  guardian  of  his  person  and  estate  from  inter- 
vening in  and  the  superior  court  from  proceeding  further  with  a 
certain  action  pending  in  said  court,  pending  the  hearing  of  an 
appeal  from  the  order  appointing  such  guardian,  will  be  dismissed 
where  the  order  appointing  such  guardian  has  been  affirmed. 

APPLICATION  for  a  Writ  of  Supersedeas.    Petitions 
dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Mitchell  and  Mattison  B.  Jones  for  Petitioner. 

Benjamin  E.  Page,  Arthur  C.  Hurt,  Arthur  P.  Coe  and 
Thomas  B.  Leeper  for  Sespondents. 
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PRBWETT,  J.,  pro  *6tn.— This  proceeding,  although  en- 
titled  as  a  separate  matter,  is,  in  fact,  ancillary  to  the 
matter  of  the  Estate  of  Bumdy,  4A  Cal.  App.  466,  [186 
Pac.   811]. 

The  purpose  of  the  petitioner  was  to  secure  a  restrain- 
ing order  restraining  said  guardian  and  said  superior  court 
from  proceeding  further  with  an  action,  pending  in  said 
court,  entitled  Hellman  Commercial  Trust  and  Savings 
Bank  against  Security  Trust  and  Savings  Bank,  pending 
the  hearing  of  above  estate  matter  on  appeal. 

The  supreme  court  issued  the  temporary  restraining  order 
as  prayed  for  and  the  matter  was  subsequently  transferred 
to  this  court. 

On  December  13,  1919,  the  above-named  guardian  filed 
his  cross-petition  asking  that  said  superior  court  be  further 
restrained  and  this  court  issued  its  additional  restraining 
order  in  conformity  with  the  prayer  of  said  cross-petition. 

[1]  This  court  afiSrmed  the  order  of  the  lower  court  in  ap- 
pointing a  guardian  for  the  person  and  estate  of  said  in- 
competent (Estate  of  Bundy,  supra)  y  and  this  rendered  un- 
important all  the  questions  involved  in  this  auxiliary  pro- 
ceeding. 

The  return  filed  by  the  superior  court  of  the  county  of 
Los  Angeles  shows  that  the  orders  complained  of  have  been 
vacated  and  set  aside,  hence  it  is  unnecessary  to  determine 
whether  or  not  an  appeal  court  can  issue  its  supersedeas 
to  a  lower  court  that  is  a  stranger  to  the  appeal. 

Likewise,  the  action  of  this  court  in  upholding  the  power 
of  the  guardian  to  represent  the  incompetent  makes  it 
profitless  to  determine  to  what  extent,  if  any,  he  might 
have  intervened  in  said  Hellman  suit. 

The  petitions  herein  are  dismissed, 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  ccmcurred. 
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[OIt.  No.  8564.    Beeond  AppeHate  IHstrieti  DiTiiion  Om^ — Ttlbmrf 

8,  1920.] 

PACIFIC  HEATER  MANUFACTURING  COMPANY  (a 
Corporation),  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY   (a  Corporation),  Appellant. 

[1]   OOMMON     CARBITOfl — INJUBT    TO    Q0OD8    IN    TeANSIT-— BIGHT8     OV 

Shippeb  and  O0N810NIB  TO  Befuss  to  Begbivb  Them— Daicagxs. 
As  a  general  rule,  the  doctrine  that  where  goods  are  injured  tho 
owner  may  abandon  them  as  for  a  total  loss  and  sue  for  their 
f&lne  does  not  applj  to  contracts  of  affreightment.  The  fact  that 
goods  are  injured  upon  the  journey,  through  causes  for  which  the 
carrier  la  responsible,  does  not  of  itself  justify  the  consignee 
in  refusing  to  reeeiye  them,  but  he  must  accept  them  and  hold 
the  carrier  responsible  for  the  injury.  Where,  however,  the  damage 
ia  auch  that  the  entire  value  of  the  goods  la  destroyed,  the  con- 
signee may  refuse  to  receive  them  and  sue  the  carrier  for  their 
▼alue. 

[2]  lo.— Mbasuu  or  Damagks — Eyidenok— Ysbdict. — In  an  action 
for  damages  for  Injury  to  certain  gas  furnaces  while  being  trans- 
ported by  the  defendant,  where  the  testimony  of  a  competent 
witness  shows  that  the  furnaces,  in  their  condition  as  received  at 
the  point  of  destination,  had  no  market  value  whatever,  that  the 
repairs  necessary  to  x^t  them  in  condition  to  be  sold  would  not 
have  restored  them  more  than  fifty  per  cent  of  their  market  value, 
and  the  cost  of  the  repairs  would  have  been  more  than  that  fifty 
per  cent,  the  jury  is  justified  in  concluding  that  the  value  of  the 
property  was  totally  destroyed;  and  if  the  amount  of  the  judg- 
ment rendered  does  not  exceed  the  original  market  value  of  the 
property,  a  claim  that  the  damages  awarded  are  excessive  cannot 
be  sustained. 

[8]  Id.— Limitation  or  Lubiutt  or  Cakrier— Failxtbb  to  Tkndeb 
Issuss  OB  Bequest  Instbuctionb — Aftibmange  or  Judgment. — 
Where  such  an  action  is  tried  upon  the  theory  that  the  defendant 
is  to  be  bound  by  its  ordinary  liability  as  a  common  carrier  (no 
special  contract  reeving  defendant  from  liability  being  set  forth 
in  its  answer),  and  the  defendant  does  not  request  any  instructions 
referring  to  a  basis  of  value  of  the  property  as  controlled  or 
limited  by  the  invoice  price  or  by  any  special  contract  or  represen* 
tation,  the  judgment  will  not  be  reversed  upon  the  ground  that 
the  case  should  have  been  tried  upon  a  different  theory  than  that 
which  was  presented  to  the  trial  court. 

1.  Bight  of  shipper  or  consignee,  as  against  carrier,  to  refuse  to 
accept  goods  damaged  while  in  carrier's  hands,  notes,  Ann.  Oaa.  1014Ay 
66;  25  L.  &.  A.  (K.  8.)  842;  42  L.  B.  A.  (N.  8.)  783. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Charles   Monroe,   Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage  and  W.  L  Gilbert  for  Appellant. 

Newlin  ft  Ashbum  and  J.  W.  McEinley  for  Respondent. 

CONREY,  P.  J.— This  action  was  brought  by  plaintiff  to 
recover  the  sum  of  $927.50  for  alleged  damages  to  a  ship- 
ment of  fifty-three  gas  furnaces  or  heaters  which  were 
transported  over  the  lines  of  the  defendant  company  from 
the  city  of  Los  Angeles,  California,  to  Portland,  Oregon,  con- 
signed to  the  Portland  Gas  &  Coke  Company,  at  Portland,  and 
there  tendered  to  the  consignee.  The  consignee  refused  to 
accept  them,  it  being  claimed  by  the  consignee,  and  now 
claimed  by  the  plaintiff,  that  by  reason  of  damages  to  the 
property  during  transportation  its  value  was  totally  de- 
stroyed. Pursuant  to  the  verdict  of  a  jury,  plaintiff  re- 
covered judgment  for  the  entire  amount  of  Uie  demand. 
From  that  judgment  the  defendant  appeals. 

Appellant  contends  that  it  was  the  duty  of  the  consignee, 
and  upon  failure  of  the  consignee,  then  the  duty  of  the 
plaintiff  to  have  received  said  furnaces  upon  tender  of  de- 
livery by  the  defendant,  in  order  that  the  damage  to  the 
furnaces  might  be  minimized  and  not  unnecessarily  en- 
hanced; and  that  the  damages  awarded  are  excessive.  [1] 
The  rule  governing  the  duty  of  a  shipper  or  consignee, 
where  goods  are  injured  in  course  of  shipment,  is  stated 
as  follows:  '*As  a  general  rule,  the  doctrine  that  where 
goods  are  injured  the  owner  may  abandon  them  as  for  a 
total  loss  and  sue  for  their  value  does  not  apply  to  contracts 
of  affreightment.  The  fact,  therefore,  that  the  goods  are 
injured  upon  the  journey,  through  causes  for  which  the 
carrier  is  responsible,  does  not  of  itself  justify  the  consignee 
in  refusing  to  receive  them,  but  he  must  accept  them  and 
hold  the  carrier  responsible  for  the  injury.  Where,  how- 
ever, the  damage  is  such  that  the  entire  value  of  the  goods 
is  destroyed,  the  consignee  may  refuse  to  receive  them  and 
sue  the  carrier  for  their  value."  (Hutchinson  on  Carriers, 
3d  ed.|  sec  1365.)     The  consignee  having  refused  to  receive 
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these  goods,  defendant  tendered  them  to  the  plaintiff  and 
also  made  an  effort  to  induce  the  plaintiff  to  repair  the 
furnaces  to  put  them  in  shape  for  the  market.  This  the 
plaintiff  declined  to  do.  There  is  evidence  tending  to  show 
that  repairs  might  have  been  made  which  would  have  re- 
sulted in  reducing  the  amount  of  the  damages  incurred. 
[2]  On  the  other  hand,  according  to  the  testimony  of  a 
competent  witness,  the  furnaces,  in  their  condition  as  re- 
ceived at  Portland,  had  no  market  value  whatever;  the 
repairs  necessary  to  put  them  in  condition  to  be  sold  would 
not  have  restored  more  than  fifty  per  cent  of  their  market 
value,  and  the  cost  of  the  repairs  would  haiT  been  more 
than  that  fifty  per  cent.  If  the  jury  believed  this  evidence, 
as  it  was  entitled  to  do,  the  conclusion  must  have  resulted 
that  the  value  of  the  property  was  totally  destroyed;  and 
since  the  amount  of  the  judgment  does  not  exceed  the  origi- 
nal market  value  of  the  property,  appellant's  claim  that  the 
damages  awarded  are  excessive  should  not  be  sustained. 

In  the  brief  filed  for  appellant  a  general  reference  is  made 
to  various  claimed  errors  of  the  court,  but  we  will  notice 
only  that  one  concerning  which  a  definite  argument  has  been 
presented.  [3]  On  the  question  of  measure  of  damages, 
the  court  gave  to  the  jury  the  following  instruction:  '*The 
measure  of  damages  is  the  difference  between  the  market 
value  of  the  heaters  at  Portland,  Oregon,  at  the  time  of  their 
arrival  in  that  city  in  the  damaged  condition  in  which  they 
arrived,  and  the  market  value  which  they  would  have  had 
at  such  time  and  place  if  they  had  arrived  uninjured.'* 
Appellant  now  contends  that  the  measure  of  damages  in 
this  case  was  controlled  and  limited  by  the  provisions  con- 
tained in  the  bill  of  lading,  which  provided  for  a  measure- 
ment of  loss  or  damages  on  the  basis  of  the  value  of  the 
property  tested  by  the  bona  fide  invoice  price,  if  any,  to 
the  consignee,  including  freight  charges,  if  prepaid,  unless, 
etc.  In  this  connection  it  should  be  noted  that  the  court 
further  instructed  the  jury  that  *'the  measure  of  damages 
for  injury  to  personal  property  is  the  difference  in  value 
of  the  property  immediately  before  and  after  the  injury, 
provided,  however,  that  if  the  injury  be  capable  of  repair, 
60  as  to  restore  the  full  value  of  the  property  at  an  ex- 
pense  less  than  diminution  in  value  of  the  property  as  in- 
jured, the  damage  is  limited  to  the  cost  of  making  such  re- 
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pair."  It  further  appears  that  at  the  trial  the  defendant 
did  not  request  the  court  to  give  any  instructions  referring 
to  a  basis  of  value  of  the  property  as  controlled  or  limited 
by  the  invoice  price  or  by  any  special  contract  or  repre- 
sentation; on  the  contrary,  the  instructions  requested  by 
the  defendant  stated  rules  having  reference  to  the  market 
value  of  the  property.  The  case  was  tried  on  the  theory 
that  defendant  was  to  be  bound  by  its  ordinary  liability  as 
a  common  carrier.  No  special  contract  relieving  defendant 
from  that  liability  was  set  forth  in  the  answer.  This  should 
have  been  done  if  that  defense  was  to  be  relied  upon. 
(MichaUischke  v.  Wells,  Fargo  cfe  Co.,  118  CaL  683,  [50 
Pac.  847].)  The  judgment  should  not  now  be  reversed  upon 
the  ground  that  the  case  should  have  been  tried  upon  a 
different  theory  than  that  which  was  presented  to  the  trial 
court. 
The  judgment  is  afKrmed. 

ShaWy  J.,  and  James,  J.,  concurred. 


-»^ 


[Gir.    No.    3187.    First    Appellate   District,    Division    One.— February 

3,   1920.] 

BEN  F.  HOFFMAN,  Eespondent,  v.  PACIFIC  ELECTRIC 
RAILWAY   COMPANY    (a   Corporation),   Appellant. 

[1]  iNSTBUcnoNs — Questions  or  Fact— Absengx  or  Prejudicial  Eb- 
BOR. — An  instruction  upon  a  question  of  fact  forbidden  by  ar- 
ticle YI,  section  19,  of  the  state  constitution  is  not  sufficient  to 
require  a  reversal  of  the  case  where  the  evidence  offered  to  prove 
such  fact  is  uncontradicted  and  it  does  not  appear  from  an  ex- 
amination of  the  entire  record  that  such  error  resulted  in  a  mis- 
carriage of  justice. 

[2]  Negligence — Injury  While  Alighting  raoM  Street-cab — Bight 
TO  Begover — Instructions. — In  an  action  for  damages  for  per- 
sonal injuries  sustained  while  alighting  from  a  street-car,  an  in- 

2.  Duty  of  street-car  conductor  to  see  that  passenger  is  off  be- 
fore starting  the  car,  note,  11  I*.  B.  A.  (K.  8.)  140. 

Negligence  in  starting  car  with  jerk  while  passenger  is  alightinfif, 
notes,  13  L.  B.  A.  (N.  8.)  611;  23  L.  B.  A.  (N.  8.)  891;  29  I..  B.  A. 
(N.  8.)  814;  34  L.  B.  A.   (N.  8.)   225;  L.  B.  A.  1916G,  373. 
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Btruction,  "if  the  car  stopped  to  enable  him  to  get  off  and  started 
np  again  while  he  was  getting  off,  he  is  entitled  to  recover/'  while 
not  as  foil,  is  not  in  contradiction  with  an  instruetiony  *'If  the 
ear  stopped,  whether  it  stopped  to  enable  the  plaintiff  to  get  off 
or  whether  it  stopped  for  any  other  reason,  if  it  stopped  and  the 
plaintiff  started  to  get  off  and  while  he  was  getting  off  it  started 
up  again  and  threw  him,  then  he  is  entitled  to  recover." 
[8]  Id. — BiOHT  or  Passenger  to  Alight  When  Gab  Stops—Dutt  or 
Casbisb. — Carriers  of  passengers  upon  railways  owe  to  such  pas- 
sengers the  highest  degree  of  care,  and  this  degree  of  care  reqaires 
of  such  carriers,  especially  upon  street-cars  operated  in  cities, 
that  whenever  such  ears  come  to  a  stop,  whether  at  a  regular 
stopping  place  or  not,  if  such  points  of  stoppage  are  such  that 
passengers  might  properly  and  conveniently  alight,  that  those  in 
charge  of  the  ear  advise  themselves  that  Dassengers  are  not  at- 
tempting to  alight  from  their  said  car  at  such  point  of  stoppage 
before  again  starting  the  car,  and  a  neglect  of  this  duty  renders 
their  principal  liable. 

[4]  Id. — CoNTRiBxm)BT  Negligence— SurnciENCT  o»  Instructions. 
In  an  action  for  damages  for  personal  injuries  sustained  while 
alighting  from  a  street-car,  an  instruction  that  if  "the  car  did 
not  stop  but  simply  slowed  down,  and  while  it  was  actually  in 
motion  he  tried  to  get  off  and  was  injured,  he  cannot  recover," 
constitutes  a  sufficient  instruction  upon  the  question  of  the  eon- 
tribntory  negligence  of  the  plaintiff  where  that  is  the  only  state 
of  facts  upon  which  a  claim  of  contributory  negligence  on  the 
part  of  the  plaintiff  could  be  predicated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles   County.    Charles   Monroe,   Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Frank  Earr,  R.  C.  Gtortner  and  E.  E.  Morris  for  Appel- 
lant 

Crail  &  Crail  for  Bespondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  actian  for  damages  for  personal  in- 


8.  Duty  of  railroad  company  to  allow  time  for  passengers  to 
board  or  alight  from  trains,  notes,  7  Ann.  Cas.  760;  14  Ann.  Gas. 
^2;  Ann.  Cas.  19120,  794. 

4.  Negligence  in  getting  off  or  on  a  moving  street-car,  notes,  88 
L.  S.  A.  786;  30  L.  B.  A.   (K.  8.)   270. 
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juries,  alleged  to  have  been  suffered  by  the  plaintiff  while 
a  passenger  on  one  of  the  defendant's  ears  in  the  city  of 
Long  Beach,  on  the  evening  of  January  16,  1917,  the  plain- 
tiff averring  that  the  said  ear  had  stopped  to  enable  him  to 
alight,  but  had  suddenly  started  while  he  was  in  the  act 
of  alighting,  whereby  he  was  thrown  to  the  pavement 
and  injured. 

The  defendant's  answer  denied  that  the  plaintiff  was  a 
passenger  on  any  of  its  cars,  and  denied  that  the  car 
came  to  a  stop  for  the  purpose  of  allowing  plaintiff  to 
alight,  and  denied  that  he  attempted  to  alight  at  the  time 
and  place  mentioned  in  the  complaint,  or  that  the  car 
started  while  he  was  in  the  act  of  so  alighting,  and  denied 
any  negligence  on  the  part  of  the  defendant  whereby  plain- 
tiff was  injured;  and,  as  a  further  and  separate  defense, 
pleaded  contributory  negligence  on  the  part  of  the  plain- 
tiff. 

Upon  the  trial  of  the  cause  a  verdict  was  returned  for 
plaintiff  in  the  sum  of  $2,125,  and,  after  a  motion  for  a  new 
trial  had  been  made  and  denied,  this  appeal  was  taken. 

The  points  raised  by  the  appellant  upon  this  appeal  relate 
entirely  to  errors  of  the  trial  court  in  the  giving  or  refus- 
ing to  give  certain  instructions.  In  order  to  deal  with  the 
appellant's  several  points  clearly  and  at  the  same  time 
concisely,  we  deem  it  best  to  give  in  full  that  portion  of  the 
instructions  of  the  trial  court  at  which  the  appellant  aims 
its  several  objections.  After  certain  preliminary  instruc- 
tions, relative  to  the  credibility  or  interest  of  witnesses  and 
the  like,  the  court  proceeded  as  follows: 

''Now,  then,  gentlemen,  this  case  is  in  a  very  small  com- 
pass. As  I  have  already  stated  to  you,  there  is  no  question 
but  that  plaintiff  was  a  passenger  on  the  car  that  Mr.  Wilson 
and  Mr.  Shepherd  were  on.  There  is  no  question  about 
that.  He  was  a  passenger  on  that  car.  He  wanted  to  get 
off  at  Atlantic  Avenue.  The  burden  is  upon  the  plaintiff  to 
prove  his  acts  by  a  preponderance  of  the  testimony,  that 
is,  the  burden  is  upon  him  to  prove  that  the  defendant  was 
negligent,  in  order  to  entitle  him  to  recover,  and  he  must 
prove  that  by  a  preponderance  of  the  evidence,  that  is, 
such  evidence  as,  when  weij?hed  with  that  opposed  to  it, 
has  more  convincing  force  and  from  which  it  results  that 

48  0«1.  App.— 48 
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the  greater  probability  is  in  favor  of  the  party  npon  whom 
the  burden  rests. 

''Now,  then,  all  there  is  to  the  case  is  this:  If  the  car 
stopped,  whether  it  stopped  to  enable  the  plaintiff  to  get  off, 
or  whether  it  stopped  for  any  other  reason,  if  it  stopped  and 
the  plaintiff  started  to  get  off,  and  while  he  was  getting 
off  it  started  up  again  and  threw  him,  then  he  is  entitled 
to  recover.  But,  it  was  his  business  to  know  whether  the 
car  had  stopped  or  not;  he  had  no  right  to  attempt  to  get 
off  before  it  had  stopped — ^he  must  know  that.  If,  on  the 
other  hand,  the  car  did  not  stop  but  slowed  down,  and  he 
attempted  to  get  off  while  the  car  was  in  motion,  then  he 
cannot  recover.  If,  however,  the  car  stopped — it  does  not 
make  any  difference  whether  it  was  at  a  street  where  it 
was  a  regular  stopping  place — ^if  it  stopped  anywhere  else  he 
had  a  right  to  get  off,  and  it  was  the  conductor's  business 
before  the  car  started  up  again  to  know  whether  there  was 
anybody  getting  off,  and  whether  the  car  was  in  a  situation 
so  that  it  could  start  up  again. 

"Now,  that  is  all  there  is  to  the  case,  gentlemen.  I  will 
say  it  again:  If  the  car  stopped  to  enable  him  to  get 
off,  and  started  up  again  while  he  was  getting  off,  then 
he  is  entitled  to  recover.  If,  on  the  other  hand,  the  car  did 
not  stop  but  simply  slowed  down,  and  while  it  was  actually 
in  motion  he  tried  to  get  off  and  was  injured,  he  cannot 
recover.    That  is  all  there  is  to  the  case." 

[1]  The  appellant  objects  to  the  opening  clause  in  the 
above-quoted  instructions,  reading:  "Now,  then,  gentlemen, 
this  case  is  in  a  very  small  compass.  As  I  have  already 
stated  to  you,  there  is  no  question  but  that  the  plaintiff 
was  a  passenger  on  the  car  that  Mr.  Wilson  and  Mr.  Shep- 
herd were  on.  There  is  no  question  about  that.  He  was  a 
passenger  on  that  car.  He  wanted  to  get  off  at  Atlantic 
Avenue'' — as  constituting  an  instruction  upon  a  question 
of  fact  forbidden  by  article  VI,  section  19,  of  the  state 
constitution.  That  the  clause  in  the  court's  instruction  last 
above  quoted  is  an  instruction  as  to  a  matter  of  fact  there 
can  be  no  question;  but  that  is  not  suflBcient  of  itself  to  re- 
quire a  reversal  of  the  case,  since  it  must  also  appear 
from  an  examination  of  the  entire  record  that  the  de- 
fendant has  been  prejiidioially  affected  thereby,  and  that 
the  error  complained  of  has  resulted  in  a  miscarriage  of 
justice.     A  careful  scrutiny  of  this  record  convinces  us  that 
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the  appellant  has  suffered  no  such  prejudice  from  this  mis- 
direction of  the  jury  as  would  justify  a  reversal  of  the 
judgment  upon  appeal.  It  is  true  that  the  defendant,  in 
its  answer,  denied  that  the  plaintiff  was  a  passenger  upon 
any  of  its  cars  at  the  time  of  the  accident  in  question. 
Upon  the  trial  the  plaintiff  produced  two  witnesses  besides 
himself  who  testified  positively  that  he  boarded  one  of  the 
defendant's  cars  at  the  corner  of  Pine  and  Broadway 
Streets,  in  Long  Beach,  at  about  6:25  or  6:30  o'clock  on  the 
evening  of  his  injuries;  and  also  produced  two  other  wit- 
nesses besides  himself,  who  were  at  or  near  the  scene  of  his 
injuries,  and  whose  testimony  tended  strongly  to  show  that 
he  received  his  said  injuries  while  in  the  act  of  alighting 
from  one  of  the  defendant's  cars.  The  defendant  intro- 
duced the  testimony  of  two  of  its  employees — ^the  conductor 
and  motorman — ^whose  names  are  those  mentioned  in  the 
foregoing  instructions.  These  two  witnesses  testified  that 
the  car  of  which  they  were  in  charge  left  the  corner  of 
Pine  and  Broadway  Streets,  in  said  city  of  Long  Beach,  at 
6:23  o'clock  on  the  night  in  question;  the  motorman  gave 
no  evidence  as  to  whether  or  not  the  plaintiff  was  upon 
said  car,  but  did  testify  that  his  car  did  not  stop  at  the 
alley  where  the  plaintiff's  injuries  were  received.  The  con- 
ductor gave  similar  testimony,  and  in  addition  stated  that: 
*'I  have  no  recollection  of  seeing  the  plaintiff,  Mr.  Hoffman, 
cm  my  car  that  evening.  I  don't  remember  having  any- 
one on  my  car  who  wanted  to  get  off  at  Third  and  Atlantic 
Avenue."  Other  than  the  evidence  of  these  two  witnesses 
the  defendant  offered  no  evidence  upon  the  issue  as  to 
whether  the  plaintiff  was  a  passenger  upon  one  of  its  cars 
at  and  immediately  prior  to  the  time  of  his  injuries. 

In  this  state  of  the  record  we  are  unable  to  see  how  the 
defendant  could  have  been  prejudicially  affected  by  the 
court's  misdirection  to  the  jury  as  to  a  question  of  fact. 
The  plaintiff's  evidence  that  he  was  a  passenger  upon  some 
car  of  the  defendant  is  uncontradicted.  If  he  was  not  such 
passenger  upon  the  car  under  the  control  of  the  motorman 
and  conductor  referred  to  by  the  court,  then  their  testimony 
that  their  car  did  not  stop  at  the  alley  in  question  goes  for 
nothing.  Their  testimony,  therefore,  became  material  to 
the  case  only  upon  the  theory  adopted  by  the  court  in  its 
said   instruction  that  the  plaintiff  was  a  passenger   upon 
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their  car.  The  court's  determinaticm  of  this  question,  while 
an  invasion  of  the  right  of  the  jury,  was  one  which  operated 
for  the  defendant's  benefit  rather  than  to  its  injury,  since 
it  rendered  important  the  testimony  of  its  said  two  witnesses 
upon  the  only  vital  matter  to  which  they  testified,  viz., 
whether  the  car  upon  which  the  plaintiff  was  riding  as  a 
passenger  did  or  did  not  stop  at  the  place  where  his  injuries 
occurred.  We  are,  therefore,  of  the  opinion  that  the  mis- 
direction of  the  trial  court  as  to  a  question  of  fact  did  not 
amount  to  such  prejudicial  error  as  to  entitle  the  appellant 
to  a  reversal  of  the  case. 

[2]  The  appellant's  next  contention  is  that  the  instruc- 
tions of  the  trial  court  above  quoted  are  contradictory  to  an 
extent  which  misled  the  jury  as  to  the  law  of  the  case. 
The  portions  of  the  instructions  thus  assailed  are  these: 
In  the  earlier  part  of  its  instructions  the  court  said:  "If 
the  car  stopped,  whether  it  stopped  to  enable  the  plain- 
tiff to  get  off  or  whether  it  stopped  for  any  other  reason,  if 
it  stopped  and  the  plaintiff  started  to  get  off  and  while  he 
was  getting  off  it  started  up  again  and  threw  him,  then  he 
is  entitled  to  recover."  In  a  later  portion  of  the  same  in- 
struction the  court  said:  "If  the  car  stopped  to  enable  him 
to  get  off  and  started  up  again  while  he  was  getting  off, 
he  is  entitled  to  recover.'*  While  this  latter  statement  is 
not  as  full  as  the  former  one,  we  can  see  no  contradiction 
between  them  by  which  the  defendant  could  have  suffered 
any  injury.  There  was  in  fact  no  evidence  whatever  that 
the  car,  if  it  stopped  at  all,  at  the  alley  in  question,  stopped 
for  any  other  reason  or  purpose  than  that  of  enabling  the 
plaintiff  to  alight.  The  truth  of  the  matter  is,  as  disclosed 
by  the  entire  record,  that  the  only  vital  issue  in  the  case, 
aside  from  the  extent  of  the  plaintiff's  injuries,  was  as  to 
whether  the  car  upon  which  the  plaintiff  was  riding  did  or 
did  not  stop  at  the  point  where  he  sought  to  alight;  and 
upon  this  issue  the  trial  court  very  clearly  and  succinctly 
stated  what  it  deemed  to  be  the  law  of  the  case  stripped  of 
all  technical  verbiage  and  dealing  concretely  with  which- 
ever view  the  jury  might  take  as  to  the  main  fact  in  issue. 

The  appellant  claims,  however,  as  to  its  third  ground  of 
error,  that  the  trial  court  in  its  foregoing  brief  and  concrete 
instructions  has  failed  to  state  correctly  the  law  of  the 
case.  The  contention  of  the  appellant  in  that  regard  is 
this:  That  the   evidence    practically    without    contradiction 
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showed  that  the  alley  where  defendant's  car  stopped,  if  it 
did  stop,  was  not  a  regular  stopping  place  for  the  purpose 
of  taking  on  or  discharging  passengers,  and  that  this  being 
80,  the  carrier  was  not  bound  to  look  out  for  passengers  in- 
tending or  attempting  to  get  off  at  such  a  place,  and,  hence, 
in  order  to  establish  negligence  on  the  part  of  the  carrier,  the 
attention  of  its  agents  in  charge  of  the  car  must  have  been 
called  to  the  intent  of  the  passenger  to  alight  before  they 
can  be  charged  with  negligence  in  starting  the  car  while 
such  passenger  was,  without  their  knowledge,  in  the  act  of 
alighting.  We  are  unable  to  agree  with  the  foregoing 
statement  urged  by  the  appellant  as  the  law  applicable  to 
the  instant  case.  [S]  It  is  the  law  in  this  state  that  car- 
riers of  passengers  upon  railways  owe  to  such  passengers  the 
highest  degree  of  care,  and  this  degree  of  care  would  require 
of  such  carriers,  especially  upon  street-cars  operated  in 
cities,  that  whenever  such  cars  come  to  a  stop,  whether  at 
regular  stopping  places  or  not,  if  such  points  of  stoppage 
are  such  that  passengers  might  properly  and  conveniently 
alight,  it  would  become  the  duty  of  those  in  charge  of  the 
car  to  advise  themselves  that  such  passengers  were  not 
attempting  to  alight  from  their  said  car  at  such  point  of 
stoppage  before  again  starting  the  car,  and  a  neglect  of  this 
duty  would  render  their  principal  liable.  The  following 
authorities  fully  support  this  view:  Carr  v.  Eel  River  etc. 
B.  B.  Co.,  98  Cal.  366,  [21  L.  R.  A.  354,  33  Pac.  213] ; 
Baub  V.  Los  Angeles  etc.  By.  Co,,  103  Cal.  473,  [37  Pac. 
374] ;  West  Chicago  8t.  B.  B.  Co.  v.  Manmng,  170  111.  417, 
[48  N.  B.  958]. 

In  the  case  last  cited  the  court  quite  clearly  stated  what 
we  deem  to  be  the  law  of  this  case,  as  follows:  "Carriers 
of  passengers  are  held  to  the  exercise  of  the  utmost  or 
highest  degree  of  care,  skill,  and  diligence  for  the  safety 
of  the  passenger  that  is  consistent  with  the  mode  of  con- 
veyance employed.  The  car  or  train  was  in  control  of  the 
conductor,  and  he  was  required  to  know,  if  by  the  exercise 
of  due  care,  caution,  and  diligence  in  the  discharge  of  his 
duties  he  could  know,  whether  any  person  was  attempting 
to  get  on  or  off  his  train  or  car,  before  permitting  the  same 
to  start  in  such  a  manner  as  would  be  liable  or  likely  to 
injure  a  person  so  getting  on  or  off  the  same.*' 

The  following  cases  further  support  this  view:  West 
Chicago  8t.  B.  B.  v.  Luka,  72  111,  App.  60;  Citieens'  By. 
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Co.  V.  Hall  (Tex.  Civ.  App.),  138  S.  W.  434;  Hufford  v. 
Metropolitan  St.  Ry.  Co.,  130  Mo.  App.  638,  [109  S.  W. 
1062]. 

The  instructions  of  the  trial  court  herein  are  in  harmony 
with  the  foregoing  statement  of  the  law,  and  hence  are, 
in  our  opinion,  correct. 

The  appellant  finally  contends  that  the  trial  court  was  in 
error  in  its  refusal  to  give  to  the  jury  certain  instructions 
requested  by  it.  As  to  most  of  these  instructions,  they 
simply  present  in  various  forms  the  appellant's  foregoing 
contention  as  applied  to  the  instructions  which  the  trial 
court  gave,  and  hence  it  is  not  necessary  to  further  discuss 
that  portion  of  the  appellant's  requested  instructions.  [4] 
The  appellant,  however,  also  requested  certain  specific 
instructions  upon  its  plea  of  contributory  negligence  on  the 
plaintiflF*s  part  These  requested  instructions  are  general 
in  terms  and,  it  may  be  conceded,  correctly  set  forth  the 
doctrine  of  contributory  negligence  as  applicable  to  cases 
of  this  character,  and  hence  might  well  have  been  given 
by  the  trial  court;  but  upon  an  inspection  of  the  instruc- 
tions which  the  trial  court  actually  gave  as  above  quoted, 
it  will  be  seen  that  as  to  the  only  state  of  facts  upon  which 
the  appellant's  claim  of  contributory  negligence  on  the  part 
of  the  plaintiff  could  be  predicated  the  trial  court  said  to 
the  jury:  "If,  on  the  other  hand,  the  car  did  not  stop, 
but  simply  slowed  down,  and  while  it  was  actually  in  motion 
he  tried  to  get  off  and  was  injured,  he  cannot  recover." 
Thus,  briefly,  the  trial  court  gave  to  the  jury  the  entire  meat 
of  the  defendant's  claim  and  instruction  respecting  the 
plaintiff's  alleged  contributory  negligence,  and  havinsf  thus 
done  this,  it  was  not  incumbent  upon  it  to  complicate  the 
situation  in  the  minds  of  the  jury  by  giving  the  defendant's 
expanded  generality,  even  conceding  it  to  correctly  state  the 
law. 

No  other  errors  being  complained  of  the  judgment  it 
affirmed. 

Waste,  P.  J.,  and  Knight,  J.,  pro  tern.,  concurrei 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1920. 

AU  the  Justices  concurred. 
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[Civ.     No.     2086.     Third     Appellate     Diatrict.— February     4,     1920.] 

LEAPIE  E.  BREWTHAUER,  Appellant,  v.  FREDERICK 

W.  BREWTHAUER,  Respondent. 

[1]  Divorce  —  Ends  of  Matrimony  Destroyed  —  Dissolution  or 
Union. — When  the  relations  between  a  husband  and  wife  are  such 
as  utterly  to  destroy  the  legitimate  ends  and  objects  of  matrimony, 
it  is  better  for  them  and  for  society  that  the  union  be  legally 
dissolved. 

[2]  Id. — Cruelty  —  Beliance  upon  Cumulative  Acts  —  Failure  to 
Find  as  to  Acts  Remote  in  Time. — ^Where  an  action  for  divorce 
by  the  wife  is  not  based  upon  a  single  act  of  cruelty,  but  upon 
the  cumulative  effect  of  all  the  acts  and  conduct  of  the  defend- 
ant, extending  over  a  period  of  years,  and  the  complaint  alleges 
that  on  a  certain  date  more  than  ten  years  prior  to  the  commence- 
ment of  the  action  ''the  defendant  became  angry,  cursed  and  swore 
at  the  plaintiff,  grabbed  her  by  the  throat,  choked  and  threatened 
to  kiU  her,"  it  is  error  for  the  court  not  to  make  a  finding 
thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
A  Jgeles  County.    J.  P.  Wood,  Judge,    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court, 

Louis  J.  Euler  for  Appellant. 

Morris  M.  Ferguson  for  Respondent. 

ELLISON,  P.  J.,  pro  *cm.— The  plaintiff  brought  this 
action  to  obtain  a  decree  of  divorce.  Findings  and  decree 
were  in  favor  of  the  defendant,  denying  a  divorce,  from 
which  the  plaintiff  prosecutes  this  appeal. 

The  essential  features  of  the  case  may  be  gathered  from 
the  following  quotations  from  the  findings  of  the  court: 
''That  on  or  about  April  13,  1917,  plaintiff  and  defendant 
had  a  quarrel  about  the  repair  of  a  pair  of  glasses  for 
the  plaintiff;  that  the  quarrel  became  violent  on  both  sides; 
that  plaintiff  called  defendant  an  ex-convict,  a  name  cal- 
culated greatly  to  excite  the  defendant;  whereupon  the 
defendant  struck  at  the  plaintiff,  striking  her  upon  the  arm ; 
that  he  threatened  to  leave  her  upon  this  occasion. 
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"That  in  the  month  of  December,  1916,  the  defendant 
refused  longer  to  sleep  in  the  same  bed  with  plaintifT,  the 
bed  they  had  been  occupying  being  a  large  double  bed; 
that  thereafter  plaintiff  slept  upon  a  lounge,  which,  how- 
ever, was  not  an  unfit  sleeping  place. 

"That  the  allegations  of  paragraph  6  of  the  complaint 
have  not  been  proven,  except  it  is  true  that  the  defendant 
stated  to  two  persons  that  the  plaintiff  unnecessarily  and 
cruelly  beat  and  struck  her  daughter;  that  these  statements 
did  not  at  the  time  come  to  the  attention  of  the  plaintiff, 
were  believed  by  the  defendant  to  be  true  and  were  not 
made  maliciously;  that  the  defendant  did  for  more  than  a 
year  maintain  an  annoying  attitude  towards  the  plaintiff; 
that  the  plaintiff  also  maintained  an  annoying  attitude  to- 
ward the  defendant;  that  there  is  no  proof  that  the  defend- 
ant was  during  said  time  insolent  toward  the  plaintiff; 
he  did  sulk  at  times;  he  did  not  for  weeks  at  a  time  refuse 
to  speak  to  the  plaintiff;  that  within  a  year  last  past  the 
defendant  did  tell  one  person,  but  he  did  not  tell  various 
parties  that  he  hated  the  ground  that  the  plaintiff  walked 
on  and  that  he  would  not  live  with  the  plaintiff;  that  he 
said  this,  however,  not  for  the  purpose  of  annoying  and 
causing  suffering  on  the  part  of  the  plaintiff,  but  because 
he  did  hate  the  plaintiff  and  did  not  intend  to  live  with  her ; 
that  the  plaintiff  had  no  affection  for  the  defendant. 

"That  on  April  15,  1917,  the  defendant  left  and  deserted 
the  plaintiff,  but  such  desertion  was  not  against  the  will  or 
without  the  consent  of  the  plaintiff;  that  the  conduct  of  the 
defendant  toward  the  plaintiff  found  and  alleged  in  the 
complaint  inflicted  certain  suffering  upon  the  plaintiff, 
but  the  defendant  did  not  by  said  acts  and  conduct  or 
otherwise  wrongfully  or  willfully  inflict  upon  the  plaintiff  a 
course  of  grievous  mental  or  physical  suffering." 

A  reading  of  these  findings  produces,  at  least,  a  feeling 
that  the  law  should  not  try  to  compel  this  woman  to  remain 
the  wife  of  a  man  who  hates  the  ground  she  walks  on, 
who  has  been  guilty  of  inflicting  physical  violence  upon  her, 
who  does  not  intend  to  live  with  her,  who  for  months  has 
refused  to  let  her  occupy  their  common  bed  or  sleep  in  the 
same  room  with  him,  and  compelled  her  to  sleep  on  a  cot 
in  another  room. 
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[1]  It  would  seem  that  when  the  relatiooA  between  a 
husband  and  wife  are  as  reflected  by  these  findings,  such 
a  condition  is  presented  "as  utterly  to  destroy  the  legiti- 
mate ends  and  objects  of  matrimony"  {Barnes  v.  Barnes, 
95  Cal.  171,  [16  L.  R.  A.  660,  30  Pac.  298]),  and  the 
ends  and  object  of  matrimony  between  them  having  been 
utterly  destroyed,  it  were  better  for  them  and  for  society 
that  the  union  be  legally  dissolved. 

We  are  of  the  opinion  that  some  of  the  findings  above 
referred  to  are  not  supported  by  the  evidence;  that  some 
are  contrary  to  the  evidence  and  that  there  is  an  absence 
of  findings  on  some  of  the  material  allegations  of  the  com- 
plaint 

We  are  also  of  the  opinion  that  the  general  finding  to  the 
effect  that  the  defendant  had  not  been  guilty  of  extreme 
cruelty  toward  the  plaintiff  is  not  in  accord  with  the 
facts  proved  or  admitted  by  the  defendant. 

As  illustrative  of  the  general  attitude  of  the  defendant 
toward  the  plaintiff,  we  quote  from  the  testimony  as  follows: 
The  plaintiff  testified:  '*Well,  for  weeks  at  a  time  he  hadn't 
spoken  to  me  at  the  table  or  in  the  room  or  at  any  place. 
Sulky  and  disagreeable.  If  I  would  ask  him  for  anything 
he  would  tell  me  to  go  to  hell  and  call  me  an  old  she-devil 
and  such  things  all  the  time.*' 

Gertrude  L3ntich,  a  daughter  of  the  plaintiff,  testified: 
**For  several  years  past  he  has  been  sulky.  He  was  al- 
ways unkind.  When  she  would  ask  for  clothing — I  heard 
her  ask  him  for  clothing  on  one  instance — and  he  would 
tell  her  to  go  and  lay  down,  as  though  he  were  talking 
to  a  dog,  and  he  was  always  telling  her  to  go  to  hell  and 
she  was  an  old  she-devil  and  calling  her  a  damn  fool,  al- 
ways sulking.  At  the  table  he  would  sit  and  not  ask  her 
for  anything  to  eat.  He  would  go  around  and  search  for 
things  at  the  table  rather  than  talk  to  her  at  the  table.*' 

The  defendant  was  a  witness  on  the  trial  in  his  own  be- 
half, but  did  not  deny  any  of  this  testimony.  It  stands 
uncontradicted. 

The  complaint  alleged :  "That  for  more  than  a  year  last  past 
the  defendant  had  circulated  stories  regarding  the  plaintiff 
that  she  had  unnecessarily,  cmelly,  and  unmercifully  beat 
and  struck  her  daughter,  and  that  said  stories  were  false." 
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The  court  finds:  "That  the  defendant  stated  to  two  per- 
sons that  the  plaintiff  unnecessarily  and  cruelly  beat  her 
daughter  but  these  statements  did  not  at  the  time  come 
to  the  attention  of  the  plaintiff,  were  believed  by  defendant 
to  be  true  and  were  not  made  maliciously." 

The  witness  Schultz  testified:  "He  [defendant]  said  that 
she  [the  plaintiff]  was  mistreating  her  something  awful, 
cruelly,  and  used  to  pull  her  by  the  hair  and  stamp  her 
with  her  feet,  and  he  felt  sorry  for  her.*' 

The  plaintiff  testified  that  the  statement  of  the  defend* 
ant  was  utterly  false.  The  daughter  referred  to  testified: 
"I  don't  remember  any  whipping  as  long  as  I  can  remember 
and  certainly  not  in  the  last  few  years,  she  never  treated 
me  unkindly." 

The  defendant  made  no  denial  of  having  circulated  the 
stories.  The  court  made  no  finding  as  to  their  truth  or 
falsity.  The  defendant  testified  to  no  act  witnessed  by 
him,  nor  to  any  information  received  from  any  source, 
that  caused  him  to  believe  the  things  he  was  telling  were  true, 
and  there  is  no  evidence  to  sustain  the  finding  that  the 
defendant  believed  his  wife  had  cruelly  treated  her  daughter. 

The  complaint  alleged:  "That  on  the  fifteenth  day  of 
March,  1917,  the  defendant  without  the  consent  of  the  plain- 
tiff herein  deserted  this  plaintiff."  The  finding  of  the  court 
was:  "That  on  April  15,  1917,  defendant  left  and  deserted 
the  plaintiff  but  such  desertion  was  not  against  the  will 
or  without  the  consent  of  the  plaintiff."  The  plaintiff  testi- 
fied: "Q.  Did  you  leave  him  or  did  he  leave  yout  A.  He 
left  me.  Q.  Tell  the  court  the  circumstances  of  his  leav- 
ing on  that  occasion.  A.  Well,  he  offered  me  thirty  dollars 
to  get  out  and  pay  my  board  some  place,  which  I  refused. 
The  Court:  Q.  Did  you  then  leave t  A.  I  didn't  leave. 
He  left."  There  is  no  denial  of  this  testimony.  The  find- 
ing that  defendant  deserted  the  plaintiff  with  her  consent 
is  contrary  to  the  evidence. 

[2]  The  complaint  alleged:  "That  during  the  month  of 
November,  1906,  while  plaintiff  and  defendant  were  living 
at  East  12th  Street,  Los  Angeles,  the  defendant  became 
angry,  cursed  and  swore  at  the  plaintiff,  grabbed  her  by  the 
throat,  choked  and  threatened  to  kill  her."  As  to  this 
allegation  the  court  finds:  "That  the  acts  alleged  in  sub- 
division A  (being  the  one  above  quoted)  occurred  at  a  time 
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too  long  prior  to  the  commencement  of  this  action  to 
justify  a  finding  of  extreme  cruelty  based  upon  said  alle- 
gation and  the  conduct  of  the  defendant  as  alleged  in  said 
subdivision,  whatever  that  conduct  was,  was  subsequently 
condoned  by  the  plaintiff.'* 

1.  It  is  probably  true  that  a  court  would  not  grant  a 
divorce  upon  a  single  act  of  cruelty  occurring  so  long  ago. 
But  the  plaintiff  was  not  asking  for  a  divorce  based  upon 
one  act.  She  was  asking  for  a  divorce  founded  upon  the 
cumulative  effect  of  all  the  acts  and  conduct  of  the  de- 
fendant, extending  over  a  period  of  years.  This  act  was  al- 
leged as  one  of  a  series. 

Mr.  Bishop,  in  discussing  cruelty,  volume  2,  section  1430, 
says:  ''This  conduct  may  consist,  under  very  specific  cir- 
cumstances, of  a  single  act.  But  commonly,  with  one  or  a 
few  acts  pre-eminently  reprehensible,  it  is  the  sum  of  the 
entire  conjugal  life." 

A  finding  in  favor  of  the  plaintiff  that  defendant  had, 
in  1906,  choked  her  and  threatened  to  kill  her  would  have 
thrown  much  light  upon  the  defendant's  character,  his  atti- 
tude toward  the  plaintiff,  his  disposition  to  be  cruel  and 
his  willingness  to  give  scope  to  such  disposition  in  cruel 
treatment  of  his  wife.  It  was  error  not  to  make  a  find- 
ing on  the  allegation.  The  finding  that  the  acts  had  been 
condoned  by  the  plaintiff  is  not  sustained  by  the  evidence. 
''Condonence  implies  a  condition  subsequent;  that  the  for- 
giving party  must  be  treated  with  conjugal  kindness." 
(Civ.  Code,  sec.  117.)  ''Condonation  is  revoked  and  the 
original  cause  of  divorce  revived:  ...  2.  When  the  con- 
donee  is  guilty  of  great  conjugal  unkindness,  not  amount- 
ing to  a  cause  of  divorce,  but  sufficiently  habitual  and 
gross  to  show  that  the  conditions  of  condonation  have  not 
been  accepted  in  good  faith,  or  not  fulfilled."  (Civ.  Code, 
sec.  121.) 

It  is  apparent  from  the  record  that,  since  1906,  the  de- 
fendant has  made  no  attempt  to  treat  the  plaintiff  with 
conjugal  kindness.  The  defendant,  by  his  testimony,  in- 
terwove the  1906  incident  with  the  occurrences  of  April, 
1017.  Speaking  of  the  quarrel  that  led  to  his  assflultin<^ 
his  wife  on  April  7,  1917,  he  said:  "She  reminded  me 
of  our  last  quarrol  [referrinpr  to  the  time  in  1006  wht-n  he 
choked  her]  and  I  said,  'Yes,  I  wish  I  had  killed  you  then 
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and  then  I  would  have  served  my  sentence  in  San  Quentin, 
and  would  have  gladly  done  it  instead  of  living  with  you.*  " 
And  the  plaintiff  testified:  '*He  said  he  would  do  San  Quen- 
tin  gladly  to  see  me  lay  dead  at  his  feet.  And  I  told 
him  it  would  not  be  his  first  trip  there.  And  he  said:  'By 
God,  no,  and  I  will  kill  you,'  and  he  struck  me  two  heavy 
blows.  I  raised  my  arm.  He  struck  me  on  it  and  it  was 
swollen  to  the  elbow  the  next  day.  He  struck  me  with 
his  fist  and  said  he  was  proud  of  it." 

The  witness,  Effie  Eyster,  referring  to  the  same  incident, 
testified:  "As  I  went  through  the  hall  to  go  into  the  bed- 
room I  heard  him  say,  'I  will  kill  you.  I  will  kill  you, 
by  God,  I  will  kill  you,'  and  a  muffled  scream.  I  saw  her 
the  next  morning  and  her  arm  was  swollen.'' 

The  defendant  testified  that  on  this  occasion  he  did  strike 
her,  but  only  on  the  back  of  her  hand  and  with  his  finger- 
tips, and  that  she  never  screamed  or  let  out  a  sound. 

This  reference  to  the  testimony  shows  that  plaintiff 
only  referred  to  San  Quentin  in  response  to  defendant's 
brutal  expression  of  regret  that  he  had  not  killed  her  in 
1906  (when  he  choked  her)  and  served  out  his  time  in 
San  Quentin.  It  was  only  in  this  connection,  and  under 
these  conditions,  that  the  plaintiff  referred  to  his  prison 
career. 

We  are  of  the  opinion  that,  for  all  of  the  reasons  above 
suggested,  the  plaintiff  is  entitled  to  a  new  trial,  and  it 
is  so  ordered. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[CSv.    No.    8189.    First    Appellate    DiBtriet,   Division    One.— Febniarj 

i,  1920.] 

THE  PEOPLE,  BeBpondent,  v.  MARY  E.  PERAUD, 

Appellant. 

[1]  Bbdlioht  Abatement  Act — Expenses  or  Investigations  Pbiob 
TO  Suit — Costs. — In  a  suit  instituted  under  the  ''Bedlight  Abate- 
ment Act,"  the  plaintiff  is  not  entitled  to  be  allowed,  as  costs, 
the  expenses  of  its  investigations  which  resulted  in  the  iiling  of 
the  suit.  The  provisions,  found  in  subdivision  3  of  section  8  of 
the  act,  for  the  payment  of  ''plaintiff's  costs  in  said  action"  in- 
cludes only  such  items  as  are  ordinarily  allowed  in  an  equitable 
proceeding. 

[2]  Id. — BiOHT  TO  Close  Premises  PmoB  to  Judgment— Expense  op 
Guards  Pending  Tbul — Costs. — In  such  suit  the  court  may  not 
take  possession  of  the  questioned  premises,  by  placing  keepers 
therein,  nor  may  it  order  the  same  closed,  prior  to  judgment;  and 
the  plaintiff  is  not  entitled  to  be  allowed,  as  costs,  the  expense  of 
guards  placed  in  charge  of  the  premises  in  question  after  the  com- 
mencement of  suit  and  before  trial,  pursuant  to  the  terms  of  a 
preliminary  injunction. 

[8]  Costs — Nature  or  Right  to — ^When  mat  be  Recovered. — The 
right  to  recover  costs  is  purely  statutory,  and  in  the  absence  of 
statute,  no  costs  can  be  recovered  by  either  party,  whether  the 
court  is  sitting  as  a  court  of  law  or  of  equity. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  motion  to  tax  costs.  Grant 
Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qumey  E.  Newlin,  A.  W.  Ashbum  and  Eugene  D.  Will- 
iams for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

KNIGHT,  J.,  pro  tern, — This  is  an  appeal  by  the  defend- 
ant Peraud  from  an  order  denying  her  motion  to  tax 
costs  in  a  suit  instituted  by  the  district  attorney  of  Los 
Angeles  County  under  the  ''Redlight  Abatement  Act" 
(Stats.  1913,  p.  20.) 
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[1]  The  contested  items  aggregate  $435.65  and  constitute 
two  charges;  first,  for  the  services  of  plaintiff's  agents  in  in« 
vestigating  and  securing  evidence  before  the  commencement 
of  the  suit  of  the  existence  of  the  alleged  nuisance ;  and,  sec- 
ondly, for  the  services,  meals,  and  carfare  of  "guards"  placed 
by  plaintiff  in  charge  of  the  premises  in  question  after 
the  commencement  of  suit  and  before  trial,  pursuant  to 
the  terms  of  the  preliminary  injunction. 

Appellant  is  the  owner  of  the  property,  but  she  is  not 
charged  in  the  complaint  with  knowledge  of  the  existence 
of  the  nuisance,  nor  does  the  court  find  that  she  had  such 
knowledge. 

The  sections  of  the  Bedlight  Abatement  Act  bearing  upon 
the  disputed  costs  are  sections  7  and  8  thereof.  By  section 
7  it  is  provided  that  "if  the  existence  of  a  nuisance  be 
established  in  an  action  as  provided  herein,  an  order  of 
abatement  shall  be  entered  as  a  part  of  the  judgment  in  the 
case,  which  order  shall  direct  the  removal  from  the  build- 
ing or  place  of  all  fixtures,  musical  instruments,  and  mov- 
able property  used  in  conducting,  maintaining,  aiding,  or 
abetting  the  nuisance,  and  shall  direct  the  sale  thereof  in  the 
manner  provided  for  the  sale  of  chattels  under  execution, 
and  the  effectual  closing  of  the  building  or  place  against 
its  use  for  any  purpose,  and  so  keeping  it  closed  for  a  pe- 
riod of  one  year,  unless  sooner  released  as  herein  provided. 
While  such  order  remains  in  effect  as  to  closing,  such 
building  or  place  shall  be  and  remain  in  the  custody  of 
the  court'*  Said  section  further  provides  that  for  the 
removal  and  sale  of  the  movable  property  the  officer  shall  be 
entitled  to  the  same  fees  as  are  allowed  under  execution, 
and  that  ' '  for  the  closing  of  the  premises  and  keeping  them 
closed  a  reasonable  sum  shall  be  allowed  by  the  court." 

By  section  8  it  is  provided  that  the  proceeds  of  the  sale 
shall  be  applied:  "1.  To  the  fees  and  costs  of  such  removal 
and  sale;  2.  To  the  allowances  and  costs  of  so  closing  and 
keeping  closed  such  building  or  place;  3.  To  the  payment 
of  plaintiff's  costs  in  such  action;  4.  The  balance,  if  any, 
shall  be  paid  to  the  owner  of  the  property  so  sold.**  And 
it  is  further  provided  that  if  the  proceeds  of  the  sale  of  the 
movable  property  are  insufficient  to  pay  such  costs,  then  the 
"building  and  place"  shall  be  sold,  etc. 
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These  sections,  of  course,  should  be  read  together,  and, 
as  thus  read,  we  find  no  authority  therein,  nor  elsewhere 
in  the  act,  for  the  allowance,  as  costs,  of  the  expenses  of 
plaintiff's  investigations  which  resulted  in  the  filing  of  the 
suit.  Indeed,  our  attention  has  been  directed  to  no  case 
wherein  a  defendant,  unsuccessful  in  the  result  of  trial, 
has  been  required  to  reimburse  the  prevailing  party  for  the 
costs  incurred  by  the  prevailing  party  in  making  the  in- 
vestigations and  in  collecting  the  evidence  upon  which 
the  action  is  brought.  It  is  true  that  subdivision  3  of  sec- 
tion 8,  above  quoted,  provides  for  the  payment  of  **  plain- 
tiff's costs  in  said  action,"  but,  in  the  absence  of  more 
extensive  expression  than  is  here  used,  we  are  inclined  to 
the  opinion  that  by  the  use  of  the  term  "Plaintiff's  costs" 
the  legislature  intended  to  include  only  such  costs  as  are 
ordinarily  allowed  in  an  equitable  proceeding,  and  in  such 
proceedings  it  has  been  held,  in  numerous  instances,  that 
costs  incurred  by  a  prevailing  party  for  his  own  benefit 
in  the  preparation  of  his  case  are  not  taxable  in  the  action. 
Among  such  instances  are  the  cost  of  the  preparation 
of  a  map  {MUler  v.  Highland  Ditch  Co,,  91  Cal.  103,  [27 
Pac.  536] ) ;  the  expenses  of  an  expert  accountant  employed 
to  dissolve  a  copartnership  (Faulkner  v.  Hendy,  79  Cal. 
265,  [21  Pac.  754] ) ;  and  the  fees  of  a  surveyor  for  obtain- 
ing data  from  which  maps  are  prepared  {Bathgate  v.  Irvine, 
126  Cal.  135,  [77  Am.  St.  Rep.  158,  58  Pac.  442].) 

Under  the  terms  of  said  act  a  private  citizen  may  com- 
mence and  maintain,  in  his  own  name,  an  action  to  abate  an 
alleged  nuisance.  The  far-reaching  effect  of  respondent's 
contention,  if  sustained,  would  mean  that  such  citizen 
would  have  the  authority,  in  conducting  investigations  and 
collecting  evidence  against  certain  premises,  to  create  ex- 
pense without  limit,  and  afterward  recover  the  same  from 
the  owner  of  the  property,  who  might  be  entirely  innocent 
of  the  wrongful  purpose  to  which  the  property  was  being 
devoted. 

In  the  absence  of  any  authority  in  the  act  for  the  allow- 
ance of  the  costs  incurred  by  plaintiff  in  making  and  con- 
ducting the  investigations  before  the  commencement  of  suit, 
we  are  of  the  opinion  that  said  costs  constituted  illegal 
charges  and  should  have  been  disallowed. 


768  Peopub  v.  Fbraud.  [45  Cal.  App. 

[2]  The  second  contention  of  appellant  raises  the  direct 
question  of  whether  or  not,  under  said  act,  the  court  is 
granted  the  authority  to  take  possession  of,  or  place  keepers 
in,  the  premises  in  question  at  any  time  before  trial  and 
judgment.  According  to  the  terms  of  said  section  7,  it 
would  seem  that  such  authority  does  not  exist,  and  that  the 
drastic  features  of  the  act  attach  only  after  trial  and  judg- 
ment. In  that  section  it  is  expressly  stated  that  the  order 
of  abatement  and  for  the  closing  and  keeping  closed  the 
premises  in  question  shall  be  made  *'a  part  of  the  judgment 
in  the  case,''  and  then  only  "if  the  existence  of  the  nui- 
sance has  been  established."  There  are  no  other  provisions 
in  the  act  which  tend  to  modify  or  change  the  operation 
of  said  section  7  in  this  respect 

Section  4  provides  that  if  the  existence  of  a  nuisance 
is  shown  to  the  court  by  a  verified  complaint  or  affidavit^ 
it  shall  allow  a  temporary  injunction  to  abate  and  prevent 
the  continuance  or  recurrence  of  such  nuisance,  the  disobe- 
dience to  or  violation  of  which  shall  be  deemed  a  contempt, 
punishable  by  fine  of  not  less  than  two  hundred  nor  more  than 
one  thousand  dollars,  or  imprisonment  in  the  county  jail 
for  not  less  than  one  month  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment.  But,  apparently, 
punishment  for  contempt  is  the  limit  of  the  court's  power 
prior  to  judgment. 

In  view  of  the  plain  terms  of  said  section  7,  we  are  of 
the  opinion  that  prior  to  judgment  the  court  may  not  take 
possession  of  the  questioned  premises,  by  placing  keepers 
therein,  nor  may  it  order  the  same  closed.  To  hold  other- 
wise not  only  would  be  contrary  to  the  express  provisions 
of  the  act  itself,  but  it  might  lead  to  unjust  results.  For 
instance,  as  we  have  already  seen,  a  private  citizen,  in  a 
verified  complaint  or  affidavit,  may  charge  any  establish- 
ment, however  reputable,  with  being  a  nuisance  within  the 
meaning  of  the  Redlight  Abatement  Act,  and,  if  the  law 
were  as  contended  for  by  respondent,  such  person,  upon 
an  ex  parte  application  based  solely  upon  said  verified 
complaint  or  affidavit,  would  be  entitled  to  an  order  dosing 
said  establishment  until  trial;  whereas,  upon  trial  it  might 
develop  that  the  charge  was  entirely  unfounded  and  the 
proceedings  would,  accordingly,  be  dismissed.  No  bond  or 
other  indemnity  being  necessary  to  institute  said  action,  the 
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owners,  or  other  persons  conducting  the  establishment, 
would  be  without  redress,  notwithstanding  the  fact  that  their 
establishment  had  been  unjustly  closed  between  the  time 
of  the  filing  of  suit  and  the  trial  of  the  action. 

[3]  It  is  argued  by  respondent  that  although  express 
authority  for  the  allowance  of  the  contested  items  may  not  be 
found  in  the  provisions  of  said  act,  yet  implied  authority 
is  granted  by  reason  of  the  fact  that  the  court,  in  adminis- 
tering the  Bedlight  Abatement  Act,  exercises  its  jurisdic- 
tion as  a  court  of  equity.  In  this  contention,  respondent  is 
not  supported  by  the  authorities.  It  has  been  held,  on 
numerous  occasions,  that  the  right  to  recover  costs  is  purely 
statutory  and  that,  in  the  absence  of  statute,  no  costs  can 
be  recovered  by  either  party.  (Williams  v.  Atchison  etc. 
Ry.  Co.,  156  Cal.  140,  [134  Am.  St.  Rep.  117,  19  Ann.  Cas. 
1260,  103  Pac.  885] ;  Bond  v.  United  BaUroads,  20  Cal.  App. 
124,  [128  Pac.  786] ;  Ktmmeth  v.  Atkisson,  23  Cal.  App. 
401,  [138  Pac.  116];  Fox  v.  Hale  &  Norcross  8.  M.  Co., 
122  Cal.  219,  [54  Pac.  731].)  And  in  Sierra  Union  Water 
&  Mining  Co.  v.  Wolff,  144  Cal.  430,  [77  Pac.  1038],  it  was 
held  that  the  allowance  of  costs  does  not  depend  upon  the 
form  or  nature  of  the  action,  but  upon  whether  or  not  the 
case  comes  within  the  terms  of  the  statute  relating  to  costs. 

The  provisions  of  the  Bedlight  Abatement  Act,  therefore, 
are  controlling.  They  do  not  provide  for  the  cost  of  the 
services  of  "guards"  placed  in  said  premises  prior  to  judg- 
ment, and  for  that  reason  said  costs  constituted  an  illegal 
charge  and  should  have  been  disallowed. 

The  order  denying  appellant's  motion  to  retax  costs  is 
reversed  and  the  court  is  directed  to  grant  the  same  in  ac- 
cordance with  the  views  herein  expressed,  and  to  strike  from 
the  juds^ment  the  amount  of  said  contested  items. 

Richards,  J.,  and  Waste,  P.  J.,  eoncurred. 

46  Oal.  App.- 


770  Pex)ple  v.  Qibson.  [45  Cal.  App. 


[Crim.   No.   851.    First   Appellate   Distriet,   DiYision   Two. — February 

4,  1920.] 

THE   PEOPLE,  Eespondent,  v.   CHARLES  E.   GIBSON, 

Appellant. 

[1]  Criminal  Law — ^Yoid  Sxntengb  Undxk  Indbtebminatb  Sentengx 
Act— Validity  of  Second  Sentence. — ^Where  the  sentence  imposed 
by  the  trial  court,  under  the  Indeterminate  Sentence  Act,  is  void 
because  the  crime  was  committed  before  the  provision  of  the  code 
authorizing  such  a  sentence  became  effective,  the  proper  procedure, 
on  hdbeoB  corpus,  is  to  remand  the  defendant  to  the  custody  of  the 
sheriff  to  be  resentenced  by  the  court  to  a  definite  term;  and  such 
second  sentence  is  not  void  because  it  was  not  passed  within  a 
reasonable  time  after  the  first  sentence  or  because  it  was  pro- 
nounced without  proper  arraignment  proceedings;  nor  is  the  de- 
fendant thereby  twice  put  in  jeopardy  for  the  same  offense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  W.  M.  Conley,  Judge  Plresiding.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Stetson  and  Henry  A.  Davie  for  Appellant. 

U.  S.  Webb,  Attorney-Qeneral,  and  John  H.  Riordan, 
Deputy  Attorney-Qeneral,  for  Respondent. 

LANGDON,  P.  J. — [1]  In  this  case  the  defendant  waa 
convicted  of  the  crime  of  rape.  He  appealed  from  this 
judgment,  urging  several  grounds  for  reversal,  all  of  which 
were  decided  adversely  to  him  by  division  one  of  this  court. 
A  rehearing  was  thereafter  denied  by  said  court,  and  later  a 
petition  for  hearing  by  the  supreme  court  of  this  state  was 
denied.  Thereafter,  the  defendant  sought  a  writ  of  habeas 
corpus  from  the  court  in  which  the  case  had  been  tried. 
The  writ  was  granted  and  upon  the  hearing  thereof  it  was 
urged  by  the  attorneys  for  the  petitioner  that  the  sentence 
theretofore  imposed  by  the  trial  court,  under  the  Indetermi- 
nate Sentence  Act,  was  void  because  the  crime  was  committed 
before  the  provision  of  the  code  authorizing  such  a  sen- 
tence had  become  effective.  This  matter  had  not  been 
urged  upon  appeal,  nor  considered  by  the  court  upon  the 
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determination  of  the  appeal  from  the  judgment  The  trial 
court  remanded  the  petitioner  to  the  custody  of  the  sheriff 
to  be  resentenced  by  the  court  upon  the  ground  that  the 
former  sentence  was  void.  The  petitioner  was  thereupon 
sentenced  to  a  definite  term  of  twenty  years  in  the  peni- 
tentiary. The  present  appeal  is  from  this  judgment,  and 
it  is  urged,  among  other  matters,  that  the  same  is  void 
for  the  reason  that  the  defendant  has  been  put  twice  in 
jeopardy  for  the  same  offense;  that  the  sentence  is  void 
because  not  pa^ssed  within  a  reasonable  time  after  the  first 
sentencei  and  that  it  is  illegal  because  it  was  pronounced 
without  proper  arraignment  proceedings. 

In  view  of  recent  decisions  by  our  supreme  court,  it  is 
not  necessary  for  us  to  discuss  these  contentions  at  length. 
They  have  been  decided  in  the  cases  of  Ex  parte  Fritz, 
179  Cal.  415,  [177  Pac.  157],  and  Ex  parte  McCready,  179 
Cal.  514,  [177  Pac.  459].  The  procedure  followed  by  the 
trial  court  was  the  exact  procedure  advised,  under  such  cir- 
cumstances, by  our  supreme  court  in  the  case  of  In  re  Lee, 
177  Cal.  690,  696,  [171  Pac.  958],  and  this  procedure  was 
again  expressly  approved  in  the  Fritz  and  McCready  cases, 
supra. 

The  judgment  is  affirmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  1,  1920. 

All  the  Justices  concurred. 
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[CHv.  No.  8170.    Seeond  Appellate  District,  Division  Two. — ^February 

4,  1920.] 

EDWARD    O'NEILL,    Respondent,    v.    JOSEPHINE 
O'NEILL,   Executrix,   etc..   Appellant. 

[1]  EviDENCB — Action  Against  Exbcxitbix — SurnciENOT  or  Founda- 
tion FOB  Introduction  or  Books  or  Decedent. — In  an  action 
against  an  executrix  npon  a  rejected  claim,  testimony  of  a  witness, 
in  connection  with  the  introduction  in  evidence  of  a  large  book 
eonsisting  of  numerous  and  divers  entries  and  memoranda,  that  he 
had  never  seen  the  book  before  and  had  no  knowledge  of  what  ac- 
counts were  kept  in  it,  but  that  he  knew  the  handwriting  in  the 
exhibit  to  be  the  handwriting  of  the  deceased,  and  that  the  de- 
eeased  kept  his  books  correctly,  sofEloiently  laid  the  foundation  for 
the  introduction  of  the  book  in  evidence. 

[2]  Accounts — Signed  Memo&anduic — Nor  Mutual^  Open,  and  Cub^ 
BENT  AccorKT. — In  such  an  action,  evidence  that  the  various  items 
were  called  off  from  some  source  by  the  deceased  and  put  down  on 
a  memorandum  by  plaintiff  and  that  the  deceased  then  signed  the 
memorandum  does  not  show  a  ''mutual,  open,  and  current  ae- 
count." 

[3]  Id. — Statute  or  Limitations — ^Acknowlbdgmknt  or  Debt — Must 
BB  Addressed  to  Credftobs. — A  mere  memorandum,  although  it 
may  contain  a  distinct  and  unconditional  recognition  of  a  certain 
obligation,  unless  addressed  to  the  ereditor,  is  not  sufficient  to  take 
the  debt  out  of  the  statute  of  limitations. 

[4]  Accounts — ^Reciprocal  Demands  Detined — Onb  Itbic  not  Mu- 
tual^ Open,  and  Current  Account. — ^To  eonstitute  a  mutual, 
open,  and  current  account  there  must  be  reciprocal  demands;  and 
the  term  "reciprocal  demands"  found  in  section  844  of  the  Code 
of  Civil  Procedure  is  synonymous  with  or  the  equivalent  of  the 
term  "mutual  account"  named  in  the  first  part  of  that  section. 
Mutual  accounts  are  made  up  of  matters  of  setoff,  where  there  is 
debt  on  one  side  which  constitutes  credit  on  the  other,  or  where 
there  is  express  or  implied  understanding  that  mutual  debts  shall 
be  satisfied  or  set  off  pro  tanto  between  the  parties,  and  one 
item  cannot  be  said  to  comply  with  these  requirements. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.    Reversed. 


2.    What  are  mutual  accounts,  note,  Ann.  Gas.  1913D,  816. 
4.    What  constitutes  an  open  current  account  within  the  statote  of 
limitations,  note,  1  A.  L.  B.  1060. 


! 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Michael  F.  Shannon,  C.  M.  Mooslin  and  Ernest  L.  Eolb 
for  Appellant. 

J.  Wiseman  Macdonald  and  W.  W.  Wallace  for  Respond- 
ent. 

THOMAS,  J. — This  is  an  action  brought  against  the  de- 
fendant, as  executrix  of  the  estate  of  John  B.  O'Neill,  de- 
ceased, upon  a  claim,  which  had  been  rejected,  in  the  sum 
of  $5,222.05. 

The  complaint  is  in  the  usual  form,  alleging  indebtedness 
''upon  and  according  to  a  mutual,  open,  and  current  book 
account  for  money  had  and  received."  The  formal  alle- 
gations of  the  complaint  are  admitted.  By  specific  denial 
of  the  alleged  indebtedness  in  said  or  any  sum,  and,  by 
way  of  separate  defense,  an  allegation  that  the  plaintiff's 
alleged  cause  of  action  was  barred  by  subdivision  2  of  sec- 
tion 337  of  the  Code  of  Civil  Procedure,  the  issues  were 
joined.  The  case  was  tried  without  a  jury.  Findings  were 
in  favor  of  the  plaintiff  on  all  the  issues,  and  judgment  was 
entered  accordingly  for  the  full  amount  asked.  There 
was  a  motion  for  a  new  trial,  which  was  denied.  The  ap- 
peal is  from  the  judgment  so  entered. 

The  record  before  us  consists  only  of  the  transcript  and 
appellant's  opening  brief. 

The  legal  prerequisites  for  the  bringing  of  an  action  on 
account,,  such  as  is  stated  in  the  complaint  in  this  action, 
within  the  saving  clause  of  the  statute  are  concretely  set 
forth  in  the  case  of  Norton  v.  Larco,  30  Cal.  126,  [89  Am. 
Dec.  70],  to  which,  without  quoting  therefrom,  we  refer. 
Here  the  plaintiff  has  no  records  of  his  own  that  he  has 
offered  in  evidence.  His  entire  documentary  evidence  is 
taken  from  among  the  records — if  such  they  may  be  denom- 
inated— found  among  the  effects  of  the  decedent;  and, 
it  would  seem,  therefore,  that  he  is  trying  in  this  action 
to  prove  his  claim  by  his  interpretation  of  what  the  contents 
of  the  purported  books  are,  and  what  they  say. 

[1]  It  is  ur<?ed  that  the  court  erred  in  permittincr  the 
plaintiff,  over  defendant's  objection,  to  introduce  in  evidence 
the  document  referred  to  in  the  record  before  us  as  "Plain- 
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tiff's  Exhibit  No.  4|"  and  described  as  ''a  large  book 
consisting  of  numerous  and  divers  entries  and  memoranda, 
all  of  which,  or  at  least  a  large  portion,  no  doubt,  being 
in  the  handwriting  of  the  deceased."  The  only  founda- 
tion laid  for  the  introduction  of  this  exhibit  was  the  testi- 
mony of  the  witness  Maier,  who  testified  that  he  "had  never 
seen  inside  that  [book]  before,"  and  that  he  had  no  knowl- 
edge of  what  accounts  were  kept  in  it,  but  that  he  knew 
the  handwriting  in  the  exhibit  to  be  the  handwriting  of  the 
deceased,  and  that  the  deceased  kept  his  books  correctly. 
The  objection  made  is  entirely  destitute  of  legal  support; 
the  foundation  laid  was  sufficient.  (17  Cyc.  395;  McLellan 
V.  Crofton,  6  Greenl.   (Me.)  307.) 

[2]  It  is  contended  by  appellant  that  the  account — ^the 
basis  of  this  action — is  not  in  any  sense  a  ''mutual,  open, 
and  current  account."  With  this  contention  we  are  in  full 
accord.  Plaintiff's  own  evidence  shows  that,  so  far  as  the 
item  of  $4,600.15,  entered  under  date  of  May  1,  1905,  is 
concerned,  it  is,  and,  from  the  very  nature  of  the  case,  must 
be,  an  item  that  is  no  part  of  a  ''mutual,  open,  and  current 
book  account."  This  evidence  is  the  stipulation  of  the 
parties  themselves  on  the  trial,  by  which  it  was  agreed  that 
"from  some  source"  the  items  were  called  off  by  O'Neill 
and  put  down  on  this  memorandum  of  $4,600.15  in  order  to 
arrive  at  how  much  was  due  from  John  O'Neill  to  Ed,  and 
that  when  they  were  called  off  by  John  and  put  down  by 
Ed  O'Neill,  that  then  John  O'Neill  signed  the  memorandum 
— ^Plaintiff's  Exhibit  No.  1.  The  entry  of  the  amount  set 
forth  in  the  exhibit  referred  to— which  is  the  amount  so 
found  to  be  due  on  May  1,  1905,  at  Calumet,  Michigan — 
would  not,  we  think,  by  that  action  alone  change  its  legal 
aspect  so  as  to  make  it  "an  open,  mutual,  and  current 
book  account"  in  California.  If,  however,  we  are  wrong  in 
this  conception  of  the  matter,  and  it  being  held  by  this  court 
that  "Exhibit  No.  4"  was  legally  and  properly  received 
in  evidence,  then  we  are  confronted  with  the  query:  Does 
the  entry  of  one  item,  assumed  to  have  been  entered  on  Janu- 
ary 27,  1913,  by  deceased,  charging  himself  with  $250  as 
being  due  from  him  on  that  date  to  plaintiff  in  addition 
to  the  other  items  already  referred  to  constitute  such  an 
account?  We  think  not.  Regardless  of  this  fact,  there 
is  nothing  ir  this  record  inconsistent  with  an  assumption, 
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and,  indeedy  we  think  it  may  be  so  inferred,  that  the  de- 
ceased kept  this  ''account''  simply  to  keep  in  his  memory 
the  amount  owing  by  him  to  his  brother,  if  such  were  in 
fact  the  case,  as  a  debt  of  honor.  [3]  Still,  however, 
it  is  also  true  that,  unless  this  was  addressed  to  the  creditor 
— plaintiff  here — ^notwithstanding  it  may  contain  a  distinct 
and  unconditional  recognition  of  a  certain  obligation,  it 
is  not  sufBcient  to  take  it  out  of  the  statute  of  limitations. 
(Roper  V.  Smith,  ante,  p.  302,  [187  Pac.  454] .)  [4]  To  con- 
stitute such  an  account  as  contended  for  here  there  must  be 
** reciprocal  demands"  (Code  Civ.  Proc,  sec.  344;  Fraylor 
V.  Sonora  Mining  Co.,  17  Cal.  594) ;  and  the  ''reciprocal 
demands"  named  in  the  code  section  quoted  are  synonymous 
with  or  the  equivalent  of  the  "mutual  account"  named  in 
the  first  part  of  that  section.  Mutual  accounts  are  made 
up  of  matters  of  setoff,  where  there  is  debt  on  one  side 
which  constitutes  credit  on  the  other,  or  where  there  is 
express  or  implied  understanding  that  mutual  debts  shall 
be  satisfied  or  set  off  pro  tanto  between  the  parties.  (Millet 
V.  Bradbury,  109  Cal.  170,  [41  Pac.  865].)  Certainly  one 
item  cannot  be  said  to  comply  with  these  requirements. 
Nor  do  we  believe  the  evidence  before  us  shows  the  account 
attempted  to  be  the  basis  of  this  action  to  be  such  an  ac- 
count. There  is,  we  think,  nothing  to  bring  it  within  the 
purview  of  the  section  referred  to  as  "reciprocal  demands" 
or  "mutual  account,"  because  in  every  instance  it  is,  if  any- 
thing, a  debit  charge  by  deceased  against  himself  and  in  favor 
of  the  plaintiff.  If  it  is  claimed  that  the  shares  of  stock  men- 
tioned in  the  account  were  "held"  by  deceased  for  plaintiff, 
then  clearly  there  was  no  mutual  account  between  them, 
for  the  relation  of  trustee  and  beneficiary  would  exist;  in 
which  case  the  deceased  would  not  become  the  debtor  of  the 
beneficiary  as  to  the  trust  until  after  a  demand  by  the  latter 
and  a  refusal  by  the  trustee.  No  such  demand  or  refusal  is 
here  shown.  We  think  that  this  action  presents  a  case, 
if  at  all,  on  an  account  stated,  rather  than  upon  a  "mutual, 
open,  and  current  book  account." 

After  going  through  the  entire  record  we  are  forced  to 
the  conviction  of  the  accountant,  who  testified  that  he  had 
examined  each  of  these  books  with  the  idea  of  ascertaining, 
if  he  could,  whether  money  was  due  from  plaintiff  to  de- 
ceased, or  vice  versa,  and  that  he  could  arrive  at  no  con- 
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closion  because  there  was  no  record  other  than  a  memoran- 
dum record  ''here  and  there/'  and  nothing  was  completed 
in  any  way.  There  is  evidence  of  the  plaintiff  himself  in 
this  case  which  shows  conclusively,  we  think,  that  instead  of 
the  relation  of  debtor  and  creditor  existing  between  the 
plaintiff  and  deceased  during  the  latter 's  lifetime,  if  any 
relation  existed  at  all,  it  was  that  of  a  copartnership.  In 
that  event  it  would  seem  that  the  action  should  have  been 
one  for  an  accounting,  before  judgment  could  be  entered. 
This,  however,  is  merely  to  call  attention  to  the  very  un- 
satisfactory condition  of  the  record. 

It  may  also  be  stated  that  we  have  failed  utterly  to  find 
the,  or  any,  evidence  upon  which  the  trial  court  arrived 
at  the  amount  of  the  judgment  entered. 

Judgment  reversed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.   No.  8024.    Seeond  AppeUate  District,  Division  Two. — TehrjATj 

4,  1920.] 

A.  COLKINS,  AppeUant,  v.  MARY  E.  DOOLITTLB  et  al., 

Bespondents. 

[1]  Municipal  CoRPOBATiONS — Public  Improvements  at  Expense  ov 
Property  Owners  —  Prima  Facie  Character  of  Deeds  Exe- 
cuted— QuiETiNo  Title — ^Evidence.— By  the  provisions  of  the  Park 
and  Playground  Act  of  1909,  the  Street  Improvement  Aet  cf  1909, 
and  the  Street  Opening  Act  of  1903,  a  deed  ezeented  pursnant 
thereto  is  made  *'prima  facie  evidence  of  the  truth  of  ail  matters 
recit'id  therein,  and  of  the  regularity  of  all  proceedings  prior  to 
the  execution  thereof,  and  of  title  in  the  grantee,"  and  in  an  mo- 
tion by  the  grantee  to  quiet  title,  unless  the  defendant's  evidence 
impeaches  the  deed,  or  the  regularity  of  the  proceedings  pursuant 
to  which  it  was  executed,  the  admission  in  evidence  thereof  entitles 
the  plaintiff  to  a  decree  in  his  favor. 

[2]  Id. — Notice  to  Redeem — Inclusion  of  Improper  Item — Surss- 
QUENT  Deed  Ineffective. — Where  a  thirty-days'  notice  to  redeem 
^ven  under  such  acts  includes  in  the  sum  necessary  to  effect  a  re- 
demption the  three  dollars  that  tae  statute  requires  to  be  paid 
by  the  redemptioner  for  serving  such  notice  and  making  affidavit 
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thereof,  such  notice  is  ineffective,  and  the  deed  given  thereunder 
conveys  no  title. 

[8]  Id. — Quieting  Title — Bights  of  Gbantee  anp  op  Owner  of  Le- 
gal Title. — Although  the  grantee  under  such  deeds  does  not  ao^ 
quire  the  legal  title  to  the  property  and  cannot,  therefore,  main- 
tain a  suit  to  quiet  title  against  the  owner  of  the  legal  title,  if 
such  action  is  brought,  the  owner  of  the  legal  title  is  not  entitled, 
by  cross-action,  to  have  his  title  quieted  as  against  the  plaintiff's 
claim,,  until  such  owner  of  the  legal  title  shall  have  redeemed  his 
lot  from  the  lien  created  by  the  proceedings  pursuant  to  which 
plaintiff  obtained  the  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  M.  York,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Brunken  for  Appellant. 

James  R  Jaffray  and  Chas.  J.  Conner  for  Respondents. 

FINLAYSON,  P.  J.— Plaintiff  brought  this  action  to 
quiet  title  to  certain  lots  in  the  city  of  Los  Angeles.  De- 
fendants recovered  judgment  in  their  favor,  and  plaintiff 
appeals. 

Appellant's  claim  of  title  to  each  lot  rests  upon  a  deed 
thereto,  made  under  a  certain  street  improvement  act,  and 
executed  by  the  proper  city  ofScer.  Each  respondent  an* 
swered  and  likewise  filed  a  cross-complaint,  alleging  that  he 
is  the  owner  of  some  one  or  more  of  the  lots,  or  of  an 
undivided  part  thereof,  and  prayed  that  his  title  thereto  be 
quieted.  The  court  found  against  plaintiff  on  the  issues 
of  title  tendered  by  his  complaint;  on  the  issues  tendered 
by  each  cross-complaint  the  findings  were  in  favor  of  the 
cross-complainant;  and,  save  as  to  defendants  against  whom 
the  action  had  been  dismissed,  a  decree  was  entered  adjudg- 
ing each  defendant  to  be  the  owner  of  the  land  as  claimed 
in  his  cross-complaint.  At  the  trial  it  was  stipulated,  in 
substance,  that  the  title  to  each  lot  is  in  the  defendant  or 
defendants  claiming  the  same,  save  in  so  far  as  it  may  have 
been  divested  by  the  deeds  under  which  plaintiff  claims  or 
affected  by  the  street  improvement  proceedings  pursuant 
to  which  those  deeds  were  executed. 
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[1]  The  deed  under  which  plaintiff  claims  title  to  one 
of  the  lots  was  executed  by  the  city  tax  and  license  collector 
pursuant  to  proceedings  had  under  the  Street  Improvement 
Act  of  April  21,  1909  (Stats.  1909,  p.  1042).  Section  17 
of  that  act  provides  that  any  deed  executed  thereunder  by 
the  tax  collector  shall  '*be  prima  facie  evidence  of  the  truth 
of  all  matters  recited  therein,  and  of  the  regularity  of  all 
proceedings  prior  to  the  execution  thereof,  and  of  title  in  the 
gi'antee."  The  deeds  under  which  plaintiff  claims  title  to 
the  remaining  lots  were  executed  by  the  board  of  public 
works  of  the  city  pursuant  to  proceedings  had,  respectively, 
under  the  Park  and  Playground  Act  of  1909  (Stats.  1909, 
p.  1066),  and  the  Street  Opening  Act  of  1903  (Stats.  1903, 
p.  376).  Each  of  these  last-mentioned  acts  contains  a  provi- 
sion to  the  effect  that  a  deed  executed  pursuant  thereto  shall 
**be  prima  facie  evidence  of  the  truth  of  all  matters  recited 
therein,  and  of  the  regularity  of  all  proceedings  prior  to  the 
execution  thereof,  and  of  title  in  the  grantee."  (Sec.  25 
of  the  Park  and  Playground  Act— Stats.  1909,  p.  1073 ;  and 
sec.  29  of  the  Street  Opening  Act  of  1903— Stats.  1903, 
p.  384.) 

Plaintiff  rested  his  case  after  introducing  in  evidence  the 
four  deeds  under  which  he  claims  title  to  the  lots.  Unless 
respondents'  evidence  has  successfully  impeached  these 
deeds,  or  some  of  them,  or  the  regularity  of  the  street  open- 
ing or  street  improvement  proceedings,  pursuant  to  which 
the  deeds  were  executed,  it  must  be  held  that  appellant  is 
entitled  to  a  decree  in  his  favor,  for  the  deeds  he  put  in 
evidence  made  out  a  prima  facie  case  of  title  to  the  lots. 
{Tilton  V.  Bussek,  171  CaL  731,   [154  Pac.  860].) 

Respondents'  brief,  though  a  model  of  brevity,  is  lament- 
ably Iccking  in  comprehensiveness.  It  does  not  attempt 
to  point  out  any  irregularity  in  the  proceedings,  pursuant 
to  which  deeds  were  executed,  or  call  to  our  attention  the 
omission  of  any  act  made  necessary  to  the  execution  of  a 
valid  deed.  The  evidence,  brought  up  under  the  alternative 
method,  covers  133  typewritten  pages.  It  certainly  is  not 
incumbent  upon  the  members  of  this  court,  whose  time  is  oc* 
cupied  continuously  with  the  consideration  of  questions 
called  to  their  attention  by  diligent  and  assiduous  counsel, 
to  perform  the  labor  that  properly  developed  upon  the  at- 
torneys m  this  case.    We  should  not  be  expected,  unaided 
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by  counsel,  to  thread  our  way  laboriously  through  this  long 
and  somewhat  complex  record  on  a  still  hunt  for  possible 
defects  in  the  proceedings  upon  which  the  validity  of  these 
deeds  depends.  We  have  done  so,  nevertheless;  but  have 
done  it  at  the  loss  of  much  valuable  time — ^time  that  could 
have  been  saved  for  work  on  other  cases,  had  counsel  for 
the  respondents  here  devoted  but  half  a  page  to  pointing 
out  the  defect  to  which  we  shall  presently  refer  and  the 
pages  in  the  transcript  whereon  the  evidence  thereof  ap- 
pears. As  a  result  of  this  time-consuming  labor,  unneces- 
sarily imposed  upon  us  by  counsel's  neglect,  we  have  dis- 
covered at  least  one  defect  that  is  fatal  to  the  deeds  upon 
which  plaintiff  relies  to  establish  title.  How  many  other 
defects  might  be  found,  were  our  attention  called  thereto, 
we  do  not  pretend  to  say. 

[2]  Each  of  the  notices  to  redeem  that  was  given  by 
plaintiff,  or  by  the  person  or  persons  under  whom  he  claims, 
includes  in  the  sum  necessary  to  effect  a  redemption  at  the 
time  of  giving  the  notice,  the  three  dollars  that  the  statute 
requires  to  be  paid  by  the  redemptioner  for  serving  the  no- 
tice and  making  affidavit  thereof.  The  three  street  improve- 
ment acts  under  which  the  deeds  that  plaintiff  relies  upon 
were  executed  are  substantially  alike  in  this,  that  the  appli- 
cant for  a  deed  thereunder  must  serve  upon  the  owner,  or 
the  occupant  of  the  property,  a  thirty-days'  notice  to  re- 
deem, specifying  the  amount  for  which  the  property  was 
sold  ''and  the  amount  necessary  to  redeem  ai  the  time  of 
giving  notice.'*  The  applicant  for  the  deed  is  also  required 
to  file  an  affidavit  showing  that  such  notice  was  given.  If 
redemption  is  made  after  such  affidavit  is  filed,  the  per- 
son making  the  redemption  ''must  pay,  in  addition  to  the 
other  amounts  required,  three  dollars  for  the  service  of  the 
notice  and  the  making  of  such  affidavit.'*  This  three  dollars 
is  no  part  of  the  amount  due  at  the  time  when  the  notice 
is  given;  and  if  the  notice  includes  it  in  the  amount  neces- 
sary to  effect  a  redemption  at  that  time,  the  notice  is 
ineffective  and  the  deed  given  thereunder  conveys  no  title. 
{Reed  v.  Lyon,  96  Cal.  501,  [31  Pac.  619].) 

[3]  For  this  reason,  we  must  hold  that  the  legal  title 
to  none  of  the  lots  passed  to  appellant  by  virtue  of  any  of 
the  deeds  under  which  he  claims.  It  does  not  follow,  how- 
ever, that  the  judgment  must  be  affirmed.    Though  plain- 
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tiff  did  not  acquire  the  legal  title  to  any  lot,  and  cannot, 
therefore,  maintain  a  suit  to  quiet  title  against  the  owner 
or  owners  of  the  legal  title,  none  of  the  latter  is  entitled, 
by  cross-action,  to  have  his  title  quieted,  as  against  plain- 
tiff's claim,  until  such  owner  shall  have  redeemed  his  lot 
from  the  lien  created  by  the  street  improvement  or  street 
opening  proceeding.  Until  then,  each  respondent  holds  his 
title  subject  to  the  lien  created  by  the  street  improvement  or 
street  opening  proceeding — a  lien  that  passed  to  appellant, 
or  to  his  grantor  or  grantors,  upon  the  sale  of  the  lot  to 
satisfy  the  delinquent  assessment  thereon.  Each  of  the 
statutes  under  which  the  deeds  to  plaintiff,  or  to  his  prede- 
cessor or  predecessors,  were  executed  provides  that  the  lien 
of  the  assessment  shall  vest  in  the  purchaser  of  the  property, 
**and  is  only  divested  by  a  redemption  of  the  property 
as  in  this  act  provided."  To  entitle  any  of  these  respond- 
ents to  afSrmative  equitable  relief,  he  must  do  equity. 
(Warden  v.  Bittleston  etc.  Agency,  41  Cal.  App.  1,  [181 
Pac.  834] ;  Chapmwn  v.  Hicks,  41  Cal.  App.  158,  [182  Pac. 
336].)  For  this  reason  the  case  must  be  sent  back  for  a 
new  trial. 
«    Judgment  reversed. 

Sloanei  J.,  and  Thomas,  J.,  concurred. 


[CiT.    No.    822S.    Fint    Appellate    Distriet,    DiyisioB    One.— -February 

5,  1920.] 

I.  L.  CAVASSO,  Appellant,  v.  J.  C.  DOWNEY,  Respondent 

[1]  GoKTi^RAOTS — Sale  of  Interest  in  Business — Existence  or  Part- 
nership—  EviPENCB  —  Findings. — In  this  action  to  recover  upon 
three  promissory  notes  executed  by  defendant  to  plaintiff  as  part 
consideration  for  the  transfer  by  plaintiff  to  defendant  of  the 
former's  interest  in  the  business  conducted  by  them,  in  which  ac- 
tion the  defendant  pleaded  failure  of  consideration  based  upon 
an  alleged  breach  by  plaintiff  of  an  agreement  not  to  engage  in 
business  in  competition  with  defendant,  there  was  no  evidence  to 
support  the  court's  findings  that  the  partnership  between  plain- 
tiff and  defendant  coutiuued  to  exist  at  the  time  of  said  transac- 
tion, notwithstanding  the  prior  formation  of  a  corporation  bearing 
the  same  name,  and  that  the  sale  of  plaintiff's  interest   wm  in 
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realit7  a  sale  of  a  partnership  interest,  made  in   contemplation 
of  a  dissolution  of  the  piirtnership. 

[2]  Id. — Contract  in  Bestkaint  of  Trads — Salb  or  Go&pobate  Stook 
— ^Agreement  not  to  Engage  in  Coicpbtitivs  Business  Void. — An 
agreement  by  one  stockholder  of  a  corporation  with  another  not 
to  engage  in  a  competitive  business  in  a  given  eity  for  five  years, 
entered  into  by  said  parties  in  connection  with  the  sale  and 
transfer  to  the  latter  of  the  former's  stock  and  interest  in  said 
corporation  and  business,  is  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Milton  T.  Farmer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  J.  Rutherford  and  Jesse  Robinson  for  Appellant 

Edward  R.  Eliassen  and  Henry  O.  Tardy  for  Respondent. 

WASTE,  P.  J.— Plaintiflf  brought  this  action  seeking  to 
recover  upon  three  promissory  notes  for  one  thousand  dol- 
lars each.  Judgment  was  entered  for  the  defendant,  and  the 
plaintiff  appeals. 

The  defendant,  by  failure  to  deny,  admitted  the  execu- 
tion of  the  notes,  denied  that  they  have  not  been  paid, 
and  averred  a  failure  of  consideration  therefor.  He  further 
alleged  that  the  notes  were  procured  by  plaintiff  through 
fraud  and  deceit.  In  this  connection  defendant  averred, 
and  the  lower  court  found,  that  for  some  time  prior  to  the 
making  of  the  notes  plaintiff  and  defendant  were  engaged 
in  the  manufacture,  buying,  and  selling  paints,  glass,  oils, 
and  other  merchandise,  as  copartners,  under  the  firm  name 
and  designation,  ''Downey-Cavasso  Glass  and  Paint  Com- 
pany," with  a  place  of  business  in  the  city  of  Oakland, 
and  that  they  continued  to  engage  in  and  conduct  said 
business  under  that  name,  and  as  such  copartners,  until 
October  31,  1914,  the  date  of  the  notes  sued  upon;  that  on 
that  date  the  plaintiff  sold  to  defendant  all  his  right,  title, 
and  interest  in  the  business,  and  the  goodwill  thereof,  to 
defendant,   and  that  defendant   purchased  the  same  from 

2.  Validity  of  eontraet  by  selling  shareholder  not  to  engage  in 
business  in  competition  with  corporation,  note,  23  L.  R.  A.  (N.  S.) 
506. 
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the  plaintiff,  relying  upon  the  representation  and  distinct 
promise  of  plaintiff,  and  upon  the  consideration  that  plain- 
tiff would  not  engage  in  any  business  in  competition  with 
the  defendant  in  the  city  of  Oakland  for  five  years,  and  that 
as  part  consideration  for  the  purchase  of  the  rights  of 
plaintiff  in  and  to  the  business,  as  aforesaid,  defendant  exe- 
cuted a  promissory  note  for  three  thousand  dollars,  which 
was  afterward  divided  into  three  notes  of  one  thousand 
dollars  each,  the  notes  sued  upon  in  this  action;  that  after 
obtaining  the  said  promissory  notes  from  defendant,  and  in 
violation  of  defendant's  rights,  and  of  the  express  agree- 
ment on  his  part,  plaintiff  did  open  a  store  and  place  of 
business  in  the  city  of  Oakland,  where  plaintiff  is  now  en- 
gaged in  competition  with  defendant,  under  the  name  of 
''Cavasso  Paint  Company,"  in  the  same  line  of  business 
as  that  carried  on  by  defendant. 

In  addition  to  the  foregoing  facts,  which  were  alleged 
and  found,  the  trial  court  also  found  that  the  copartnership 
between  plaintiff  and  defendant  ''continued  in  name  as  such 
until  January,  1913,  when  they  [plaintiff  and  defendant] 
formed  a  corporation  under  the  same  trade  name  as  before; 
that  all  of  the  shares  of  stock  in  the  corporation,  that  were 
issued,  were  issued  to  themselves  equally,  excepting  one 
share  which  was  issued  and  delivered  to  the  bookkeeper  in 
order  to  qualify  him  as  a  director;  that  thereafter  said 
plaintiff  and  defendant  continued  to  conduct  the  said  busi- 
ness as  before,  in  all  essential  and  substantial  ways;  .  .  . 
that  on  or  about  the  thirty-first  day  of  October,  1914,  the 
plaintiff  sold  'all  his  interest  in  and  to  the  said  business* 
to  the  defendant  on  the  following  terms:  One  (1)  Mack 
Automobile  truck  valued  at  about  two  thousand  dollars; 
four  thousand  dollars  in  two  promissory  notes  of  one  thou- 
sand dollars  and  three  thousand  dollars  each.  Later  the  three 
thousand  dollar  note  was  divided  into  three  notes  of  one  thou- 
sand dollars  each,  which  are  the  notes  involved  in  the  above- 
entitled  action  and  on  which  the  present  action  is  brought; 
that,  at  or  about  said  time,  the  said  plaintiff  transferred 
three  hundred  and  eighty  (380)  shares  of  stock  in  the  said 
corporation  to  the  defendant,  to<?ether  with  all  of  his  interest 
in  and  to  said  business,  and  covenanted  as  follows:  *Tt  is 
further  agreed  .  .  .  that  the  said  party  of  the  second  part 
[Cavasso]    will  not  engage  in   any  hnsinoss  in   competition 
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with  the  Downey-Cavasso  Qlass  &  Paint  Company  for  a  pe- 
riod of  five  (5)  years  from  the  date  hereof;  that  despite 
the  incorporation  of  the  aforesaid  business  of  the  Downey- 
Cavasso  Glass  &  Paint  Company,  the  said  plaintiff  and  de- 
fendant were  copartners,  as  between  themselves,  owning  the 
entire  issued  capital  stock  .  •  .  when  the  plaintiff  sold  out 
to  the  defendant,  and  that  the  said  sale  by  Cavasso  to 
Downey  of  his  one-half  (or  380}  shares  of  the  capital 
stock  of  the  corporation,  was  made  by  said  Cavasso  as  a  co- 
partner of  said  Downey  upon,  or  in  anticipation  of,  the 
dissolution  of  the  said  copartnership."  The  lower  court 
also  found  that  the  defendant  continued  the  business  of  the 
Downey-Cavasso  Glass  and  Paint  Company  after  the  pur- 
chase of  plaintiff's  alleged  interest  therein. 

From  the  foregoing  facts  the  court  legally  concluded  that 
there  was  an  entire  want  of  consideration  for  the  promis- 
sory notes,  and  that  plaintiff  was  not  entitled  to  recover. 
Judgment  for  the  defendant  was  entered  accordingly;  hence 
this  appeal. 

This  is  the  third  time  the  parties  to  the  foregoing  trans- 
action have  been  before  this  court.  In  the  first  instance 
the  defendant  here,  as  plaintiff,  sought  damages,  and 
prayed  for  injunctive  relief  against  this  plaintiff,  for  alleged 
violation  of  the  agreement  not  to  again  engage  in  business. 
In  afiirming  the  judgment  of  the  lower  court,  entered  after 
an  order  sustaining  a  demurrer  to  the  amended  complaint, 
the  court  said:  *'If  it  had  unequivocally  appeared  from  the 
allegations  of  the  complaint  that  the  plaintiff  and  defendant 
had,  by  agreement,  express  or  implied,  continued  their  rela- 
tions as  copartners  in  conjunction  with  their  relation  as 
stockholders  of  the  corporation,  the  law  would  take  cogni- 
zance of  such  dual  relationship  and  deal  with  'the  parties  in 
the  light  of  their  agreement,  independently  of  their  incorpo- 
ration' (Shorb  V.  Beaudryf  56  Cal.  446),  and  if,  in  fact,  such 
had  been  the  relationship  of  the  parties,  to  plead  it  with 
perspicuity  would,  it  seems  to  us,  have  been  a  very  simple 
matter."  {Downey  v.  Cavasso,  36  Cal.  App.  316-318,  [171 
Pac.  1077].) 

The  next  controversy  arisinpr  out  of  this  transaction  to 
engage  the  attention  of  this  coiirt  was  an  appeal,  by  the 
defendant  here,  from  a  judgment  in  favor  of  this  same 
plaintiff,  for  the  sum  of  one  thousand  dollars  with  interest. 
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and  costs  of  suit,  in  an  action  to  recover  on  the  promissory 
note  for  that  amount,  given  by  the  defendant  here  as  part 
of  the  purchase  price  for  the  interest  of  the  plaintiff  in  the 
Downey-Cavasso  Glass  &  Paint  Company,  which  note  is  re- 
ferred to  in  the  findings  in  this  action,  before  quoted.  In 
that  case  the  trial  court  decided  upon  the  whole  evidence 
presented,  that  the  copartnership  which  had  previously 
existed  between  the  parties  had  been  merged  in  the  corpora- 
tion formed  in  the  month  of  January,  1913,  and  that  the 
relation  of  copartners  in  respect  to  the  business  then  taken 
over  by  such  corporation  did  not  continue  thereafter,  and 
that  the  transaction  between  the  partners  in  October,  1914, 
was  one  in  which  the  defendant  purchased  the  stock  of  the 
plaintiff  in  said  corporation,  giving,  among  other  things,  the 
note  there  sued  upon  as  a  part  of  the  consideration  therefor. 
The  lower  court  further  found,  that  in  that  case  the  plain- 
tiff did  embark  in  business  in  the  city  of  Oakland  in  com- 
petition with  the  corporation,  but  not  in  competition  with 
the  defendant,  who,  after  the  organization  of  the  corporation, 
had  not  engaged  in  such  business  on  his  own  account. 
We  were  satisfied,  from  a  reading  of  the  record,  that  the 
evidence  fully  justified  the  findings  of  the  court  in  that  re- 
gard, and  affirmed  the  judgment.  {Cavasso  v.  Downey, 
40  Cal.  App.  521,  [180  Pac.  950].)  In  doing  so,  we  fol- 
lowed the  decisions  holding  that  where  one  sells  his  stock 
in  a  corporation,  and  enters  into  an  agreement  with  the  pur- 
chaser not  to  again  engage  in  business,  such  contract  is 
void  under  the  provisions  of  sections  1673  and  1674  of  the 
Civil  Code,  and  cannot  be  enforced.  (Dodge  Stationery 
Co,  V.  Dodge,  145  Cal.  380,  386,  [78  Pac.  879] ;  Merchants' 
Ad'Sign  Co.  v.  Sterling,  124  Cal.  429,  432,  [71  Am.  St.  Rep. 
94,  46  L.  R.  A.  142,  57  Pac.  468] ;  Chamberlain  v.  Augus- 
tine, 172  Cal.  285,  [156  Pac.  479].) 

It  is  apparent  that  the  appellant  has  now  attempted,  by 
pleading  and  proofs,  to  make  his  actions  conform  to  the 
decision,  on  the  first  appeal,  and  has  sought,  in  like  manner, 
to  escape  from  the  results  which  must  follow,  if  the  facts 
subject  his  case  to  the  application  of  the  law  followed 
by  us  in  the  second  instance. 

[1]  We  will  first  consider  appellant's  contention  that 
the  evidence  is  not  sufficient  to  support  the  finding  that  the 
partnership  between  Cavasso  and  Downey  continued  to  exist 
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after  the  formation  of  the  corporation,  and  that  the  sale 
of  Cavasso's  interest  in  the  business  to  Downey  was,  in 
reality,  a  sale  of  a  partnership  interest,  made  in  contempla- 
tion of  a  dissolution  of  the  copartnership.  The  conclusion 
reached  on  this  point  practically  amounts  to  the  decision  of 
the  whole  case. 

Bespondent  relies  upon  the  showing  that  the  copartner- 
ship and  the  corporation  bore  the  same  name;  that  plaintiff 
and  defendant  owned  all  the  issued  shares  of  stock,  except 
one;  that,  after  incorporation,  according  to  defendant's 
testimony,  business  was  conducted  in  the  same  manner  as 
before,  the  plaintiff  and  the  defendant  still  considering  them- 
selves partners  in  the  business.  On  the  part  of  plaintiff,  it 
appears  that  immediately  after  the  incorporation  of  the 
Downey-Cavasso  Qlass  and  Paint  Company,  a  stockholders' 
meeting  was  held,  directors  elected,  a  code  of  by-laws 
adopted  and  ordered  engrossed.  The  directors  thereupon 
duly  organized  by  the  election  of  Downey  as  president, 
Cavasso  as  vice-president,  and  Schuler  (the  bookkeeper)  as 
secretary.  The  by-laws  were  approved  and  subscribed.  The 
place  of  business  of  the  corporation  was  fixed.  A  corporate 
seal  was  procured.  Certificates  of  stock  were  prepared.  The 
president,  or  vice-president,  and  secretary  were,  by  proper 
resolution,  authorized  to  sign  and  indorse  checks  and  drafts 
on  behalf  of  the  corporation.  The  firm  of  J.  C.  Downey  and 
L  L.  Cavasso,  copartners,  doing  business  under  the  firm 
name  and  style  of  Downey-Cavasso  Olass  and  Paint  Company, 
executed  a  bill  of  sale  transferring  to  the  corporation  every- 
thing appertaining  to  the  business,  theretofore  carried  on 
by  it,  in  consideration  for  which  transfer  the  corporation 
issued  to  Downey  and  to  Cavasso,  each,  380  shares  of  its 
capital  stock,  certificates  for  which  were  delivered.  At  the 
same  time  the  corporation,  by  action  of  the  directors, 
directed  the  sale  of  two  hundred  shares  of  its  stock,  at 
the  par  value  of  one  hundred  dollars,  in  order  to  secure 
'^capital  to  enlarge  its  capacity  and  liquidate  some  of  its 
outstanding  indebtedness."  This  stock  Downey  attempted 
to  sell.  The  minutes  of  a  number  of  directors'  meetings 
appear  in  the  record,  from  which  it  appears  that  the  borrow- 
ing of  money,  approval  of  contracts,  election  of  directors, 
and  secretaries  and  other  matters,  were  acted  upon  in  cor- 
porate  capacity.     The   corporation   gave  its  notes   for   the 
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payment  of  money  obtained  from  banks.  Downey  and  Cav- 
asso  each  received  a  salary  from  the  corporation  after 
its  organization,  which  was  fixed,  according  to  plaintiff's 
testimony,  by  Downey  and  himself,  acting  '*as  a  majority 
of  the  board  of  directors." 

From  a  careful  scrutiny  of  the  entire  record,  from  which 
the  foregoing  recital  of  the  evidence  is  drawn,  we  are  un- 
able to  discover  the  ''conflict  in  the  testimony"  relied  upon 
by  respondent  to  support  the  finding  of  the  court  that  the 
partnership  between  appellant  and  respondent  continued 
after  the  formation  of  the  corporation.  Respondent's  con- 
clusion in  the  matter,  as  testified  to  by  him,  is  not  sufficient 
to  offset  the  positive  showing  to  the  contrary,  and  is  in- 
competent to  raise  an  issue,  or  present  a  conflict  in  the  testi- 
mony. There  was  no  other  evidence  which  has  that  effect. 
Neither  does  the  evidence  lend  weight  to  the  contention  of 
respondent  that,  "as  between  themselves,"  appellant  and 
he  were  partners,  nor  does  it  bring  the  facts  within  the  rule 
referred  to  in  Downey  v.  Ccuvasso,  supra,  to  the  effect  that 
if  the  appellant  and  respondent  had,  by  agreement,  con- 
tinued their  relations  as  copartners,  in  conjunction  with 
their  relation  as  stockholders  of  the  corporation,  the  law 
would  take  cognizance  of  such  dual  relation,  and  deal  with 
the  parties  independently  of  their  incorporation.  If  such 
an  agreement  ever  existed  it  was  not  alleged  or  proved. 

In  the  absence  of  such  an  agreement,  we  find  nothing  in  the 
actions,  or  relations  of  the  parties,  bringing  the  case  within 
the  rule  of  the  authorities  cited  by  respondent,  to  the  effect 
that  the  copartnership  should  be  regarded  as  continuing. 
A  number  of  the  cases  cited  deal  with  the  rights  of  third 
parties  under  such  circumstances,  and  have  no  bearing  in 
the  instant  case.  The  other  authorities  can  be  differentiated. 
In  Shorb  v.  Beaudry,  56  Cal.  446,  450,  the  corporation 
incurred  no  liability,  did  not  participate  in  the  profits 
of  the  business,  no  certificates  of  stock  were  issued,  nor  was 
it  contemplated  that  any  ever  should  be.  A  similar  state 
of  facts  existed  in  Waikins  v.  DelaharUy,  133  App.  Div.  422, 
[117  N.  Y.  Supp.  885],  where  it  was  held  that  the  previously 
existing  partnership  was  not  terminated  by  the  organiza- 
tion of  the  corporation,  and  the  transfer  to  it  of  the  partner- 
ship assets,  in  view  of  the  fact  that  the  stocks  and  bonds 
of  the  corporation  were  not  distributed  to  the  respective 
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parties,  as  their  interests  appeared,  the  corporation  beings 
formed  merely  for  the  purpose  of  financing  certain  partner- 
ship affairs. 

What  we  have  already  said,  in  our  judgment,  determines 
the  effect  of  the  contract  between  the  parties.  In  con- 
firmation of  our  conclusion  in  that  regard  we  are  of  the 
opinion  that  the  parties  themselves,  by  the  language  used 
in  the  written  agreement,  made  nearly  two  years  after  the 
formation  of  the  corporation,  concluded  argument  concern- 
ing the  exact  nature  of  that  transaction.  The  considera- 
tion passing  from  the  defendant  to  plaintiff  is  recited  to  be 
'*in  full  payment  of  all  the  interest  of  the  said  party  of  the 
second  part  [Cavasso]  in  the  said  corporation  and  busi- 
ness known  as  Downey-Cavasso  Glass  and  Paint  Company, 
a  corporation,  the  said  interest  being  represented  by  380 
shares  of  the  capital  stock  of  the  said  corporation,  and 
being  represented  by  one  certificate,  No.  5."  In  fact,  the 
conduct  of  the  parties  throughout  is  inconsistent  with  the 
continuance  of  the  copartnership,  and  reconciliable  with  ap- 
pellant's claim  that  it  was,  in  fact,  terminated  and  merged 
into  the  corporation. 

The  trial  court's  finding  to  the  contrary  is  unsupported 
by  the  evidence.  [2]  The  sale  not  beinsr  one  in  anticipa- 
tion  of  the  dissolution  of  the  copartnership,  but  being 
merely  the  sale  by  one  stockholder  to  another  of  his  interest 
in  the  corporation,  accomplished  by  the  transfer  of  his 
shares  of  stock,  the  agreement  not  again  to  engage  in 
business  was  void  for  the  reasons  given  in  the  authorities 
already  cited.  {Cavasso  v.  Downey,  supra;  Chamberlain 
V.  Augustine,  supra;  Dodge  Stationery  Co,  v.  Dodge,  supra; 
Merchants  Ad-Sign  Co,  v.  Sterling,  supra,) 

In  view  of  these  conclusions  the  other  points  suggested  by 
the  appeal  do  not  require  consideration. 

The  judgment  is  reversed. 

Knight,  J.,  pro  tern,,  and  Richards,  J.,  concurred. 
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[Civ.    No.    8218.    First    Appellate    District,    Diyision    Two.~Febniar7 

5,  1920.] 

THOMAS  HACKETT,  Respondent,  v.  F.  P.  MORSE,  as 
Commissioner,  etc.,  et  al.,  Appellant& 

[1]  Municipal  Ookporatiomb—Oakland— Discharos  or  Eicplotki — 
Apfial  Undib  Chabteb  to  Civil  SEsyiCB  Boabo — Modification 
or  Punishment. — Where  a  member  of  the  fire  department  of  the 
city  of  Oakland  holding  a  position  in  the  classified  civil  service  of 
that  city  is  discharged  from  the  fire  department  on  the  ground 
of  insubordination  and  he  takes  an  appeal  to  the  civil  service 
board,  pursuant  to  the  provisions  of  sections  81  and  82  of  the 
charter  of  that  city,  the  civil  service  board,  under  the  latter  sec- 
tion, has  the  power  to  fully  hear  and  determine  the  matter,  and 
having  found  that  he  should  not  have  been  discharged  but  that 
for  failure  to  obey  the  order  of  his  chief  he  should  forfeit  two 
months  salary  and  be  reinstated  at  the  expiration  of  that  time, 
has  the  power  to  revise  the  punishment  imposed  upon  him  in  ac- 
cordance with  such  findings. 

[2]  Id.— Pesfobmangx  or  Dutt  bt  Civil  Sebvics  Boabd — Presump- 
tion.— The  presumption  that  public  ofScials  wiU  do  their  duty 
applies  to  a  civil  service  board,  notwithstanding  the  possibility 
that  such  board  may  at  some  time  abuse  its  power  and  render 
unjust  decisions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    A.  F.   St.   Sure,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Hagan,  City  Attorney,  and  John  J.  Earle,  Assis- 
tant City  Attorney,  for  Appellants. 

Wm.  B.  Smith  for  Respondent 

LANQDON,  P.  J. — This  is  an  appeal  from  a  judgment  for 
the  plaintiff  in  the  sum  of  $1,764.78  against  the  appellant 
city  of  Oakland,  which  judgment  also  directed  the  issuance 
of  a  writ  of  mandate  commanding  appellant  F.  F.  Morse, 
as  commissioner  of  public  health  and  safety  of  the  city  of 
Oakland,  to  reinstate  plaintiff  and  respondent  to  his  posi- 
tion in  the  fire  department  of  the  city  of  Oakland*    The  case 


Feb.  1920.]  Hackbtt  v.  Mouse.  7S9 

was  submitted  to  the  trial  court  upon  an  agreed  statement 
of  material  facts,  from  which  it  appears  that,  on  May 
27,  1918,  the  plaintiff  was  a  member  of  the  fire  department 
of  the  city  of  Oakland;  that  the  said  position  of  the  plain* 
tiff  was  at  all  times  mentioned  herein  and  now  is  in  the 
classified  civil  service  of  said  city  of  Oakland;  that,  on 
May  27,  1918,  plaintiff  was  suspended  by  the  chief  of  the 
fire  department  for  refusal  to  obey  an  order  of  the  said 
chief  of  the  fire  department;  that,  on  June  3,  1918,  with* 
out  having  had  a  hearing  or  trial,  and  without  having  been 
served  with  a  copy  of  any  charge  or  charges  against  him, 
plaintiff  was  informed  by  the  commissioner  of  public  health 
and  safety  that  he  was  discharged  from  the  fire  department 
on  the  ground  of  insubordination.  Plaintiff  filed  a  notice 
of  appeal  from  the  order  of  said  commissioner  with  the 
civil  service  board  within  the  time  prescribed  by  the  city 
charter.  The  matter  was  heard  by  the  civil  service  board,  the 
commissioner  of  public  health  and  safety  and  the  plaintiff 
both  being  represented  by  counsel.  Thereafter,  the  civil 
service  board  rendered  its  decision  by  which  the  plaintiff  was 
found  not  guilty  of  insubordination  that  would  warrant  his 
discharge  from  his  position,  and  that  such  penalty  would  be 
unjust,  and  it  was  ordered  that  he  be  retained  in  his  said 
position,  and  that  he  report  for  duty  and  resume  his 
work  in  said  position  upon  August  1,  1918.  The  board  fur- 
ther stated  in  its  decision:  ''That  it  is  the  opinion  of  the 
board  that  for  making  any  objection  to  being  transferred  to 
Eng^e  Company  No.  Six  that  said  Thomas  Hackett  should 
not  be  entitled  to  or  receive  any  compensation  from  the  city 
from  June  3,  1918,  to  August  1,  1918.*'  A  certified  copy 
of  the  findings  and  decision  of  the  civil  service  board  were 
served  upon  the  commissioner  of  public  health  and  safety, 
as  provided  for  in  the  city  charter.  The  plaintiff  reported 
to  the  said  commissioner  several  times  and  requested  to  be 
assigned  to  his  position  in  said  fire  department,  and  was  re- 
fused. The  amount  of  salary  that  would  have  been  earned 
by  the  plaintiff  in  his  said  position  from  August  1,  1918, 
to  September  30,  1919,  as  prescribed  by  the  city  charter,  is 
$1,764.78,  the  amount  for  which  the  plaintiff  secured  judg- 
ment against  the  city. 
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The  defendants  concede  the  plaintiff's  right  to  appeal  to 
the  civil  service  board,  and  their  only  contention  is  that 
said  board  has  no  power  to  revise  the  punishment  imposed 
upon  an  employee  by  the  commissioner ;  that  the  civil  service 
board  merely  has  the  power  to  inquire  whether  or  not  fhe 
employee  is  guilty  of  the  offense  charged,  and  if  it  be  found 
that  he  is  guilty  of  such  offense,  then  the  civil  service 
board  has  no  power  to  change  the  punishment  inflicted  by 
the  commissioner.  Many  arguments  are  made  upon  both 
sides  of  this  controversy  based  upon  governmental  efficiency 
and  political  expediency.  There  is  much  to  be  said  upon 
both  sides  of  this  question;  but  the  arguments  are  not 
pertinent  here  and  will  not  be  discussed  by  us,  because  the 
city  charter  of  Oakland  expresses  the  will  of  the  people  with 
relation  to  this  matter,  and  it  is  not  within  the  power  of 
the  courts  to  reconsider  and  weigh  the  considerations  which 
should  have  actuated  the  people  in  placing  certain  power 
with  the  civil  service  board.  Section  81  of  the  city  charter 
of  Oakland  provides:  ''All  persons  holding  positions  in  the 
classified  civil  service  shall  be  subject  to  suspension,  fine 
and  also  to  removal  from  office  or  employment  by  the  com- 
missioner in  whose  department  they  are  employed  .  .  .  but 
subject  to  the  appeal  of  the  aggrieved  party  to  the  civil 
service  board  as  herein  provided."  Section  82  provides: 
''Any  person  suspended,  fined  or  discharged  .  .  .  may 
within  five  days  from  the  making  by  a  commissioner  of  the 
order  suspending,  fining  or  discharging  him  .  .  .  appeal 
therefrom  to  the  civil  service  board,  which  shall  fully  hear 
and  determine  the  matter.  The  accused  shall  be  entitled 
to  appear  personally,  and  to  have  counsel  and  a  publie 
hearing.  The  finding  and  decision  of  the  board  shall  be  cer- 
tified to  the  official  from  whose  order  the  appeal  is  taken, 
and  shall  forthwith  be  enforced  and  followed  by  him." 

[1]  The  civil  service  board  has  acted  under  the  authority 
of  the  above  quoted  sections.  It  has  fully  heard  and  de- 
termined the  matter  of  the  discharge  of  the  plaintiff.  It 
has  found  that  he  should  not  have  been  discharged;  that 
for  his  failure  to  obey  the  order  of  his  chief,  he  should 
forfeit  two  months'  salary  and  be  reinstated  at  the  expira- 
tion of  that  time.  It  is  our  opinion  that  since  the  board 
shall  fully  hear  and  determine  the  matter,  it  must  hear 
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and  pass  upon  all  questions  involved  in  the  controversy.  The 
question  of  what  is  a  reasonable  punishment  for  an  offense 
is  aa  important  as  the  question  of  whether  or  not  an  em- 
ployee committed  an  offense,  and  it  is  as  necessary  for  the 
accomplishment  of  the  purposes  of  the  civil  service  system 
that  the  board  have  power  to  investigate  the  one  as  the 
other.  There  being  no  restriction  upon  the  civil  service 
board,  we  must  hold  that  power  fully  to  *'hear  and  de- 
termine the  matter''  means  power  fully  to  hear  and 
determine  all  parts  of  the  ** matter."  The  ** matter"  under 
investigation  is  the  discharge  of  the  plaintiff  by  the  commis- 
sioners, the  offense  leading  to  his  discharge,  the  surround- 
ing or  extenuating  circumstances,  the  need  of  discipline 
in  the  department  in  which  the  plaintiff  was  employed, 
and  the  effect  of  the  example  of  the  plaintiff's  conduct 
upon  other  employees,  are  all  parts  of  the  larger  question 
to  be  investigated  by  the  board. 

[2]  It  is  not  an  answer  to  the  views  expressed  herein 
that  the  civil  service  board  may  at  some  time  abuse  its 
power  and  render  unjust  decisions.  The  presumption 
that  public  officials  will  do  their  duty  applies  to  the  civil 
service  board.  Furthermore,  the  delegation  of  any  power 
carries  with  it  a  possibility  of  abuse  if  the  power  is  exer- 
cised by  unscrupulous  persons,  but  it  is  also  true  that  an 
abuse  of  power  carries  within  itself  the  seed  of  its  own  de- 
struction. The  people  have  seen  fit  to  entrust  a  civil  ser- 
vice board  with  power  to  hear  and  determine  fully  disputes 
of  this  character  between  employees  and  the  commissioners, 
and  when  they  find  this  method  unsatisfactory  in  its  re- 
sults, they  will  doubtless  be  wise  and  ingenious  enough  to 
supplant  it  with  a  better  one. 

It  is  argued  by  the  appellants  that  the  people  could  not 
have  intended  to  confer  upon  the  civil  service  board  power 
to  alter  the  judgment  of  the  commissioner,  because,  it  is 
asserted  by  appellants,  that  the  exercise  of  such  power 
would  be  followed  by  a  long  train  of  evils,  disrupting  the 
internal  government  of  the  various  departments  of  the 
city  government.  While  it  has  no  bearing  upon  the  decision 
of  this  case,  yet  it  may  not  be  inappropriate  to  remark 
here  that  this  argument  is  not  persuasive  in  view  of  the  fact 
that  under  the  charter  of  the  city  and  county  of  San  Fran- 
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Cisco,  the  civil  service  commission  is  given  express  power  to 
affirm,  '^reverse,  or  alter"  the  findings  of  the  appointing  offi- 
cer upon  an  appeal  from  his  decision  discharging  an  employee. 
(Sec.  12,  art.  XIII,  Charter  City  and  County  of  San 
Francisco.)  The  results  of  the  exercise  of  such  power  by 
the  civil  service  commission  have  not  been  such,  apparently, 
as  to  call  for  an  amendment  of  the  charter  in  this  particular. 

The  commissioner  of  public  health  and  safety  should  have 
obeyed  the  order  of  the  civil  service  board* 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 
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MEMORANDUM  CASES. 


[OIt.  No.  8035.    Second  Appellate  Distrieti  Division  Two. — ^December 

19,  1919.] 

CROCKER  WHEELER  COMPANY  (a  Corporation),  Re- 
spondent, V.  AMERICAN  BONDING  COMPANY  OP 
BALTIMORE  (a  Corporation),  Appellant 

[1]  Mechanics'  Lieks  —  Materialman's  Claiic  —  Lubilitt  or 
SuRETT. — Judgment  in  favor  of  a  materialman  in  an  action  on 
a  bond  given  bj  a  contractor  affirmed  on  the  authoritj  of  General 
Blecftrio  Co.  t.  American  Bonding  Co.  of  Baltimore,  180  GaL  765. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge.    Affirmed. 

The  points  urged  are  the  same  as  in  Oeneral  Electric 
Co.  V.  American  Bonding  Co.  of  BMimore,  180  CaL  765, 
[182  Pac.  444]. 

J.  Crider,  Jr.,  A.  L.  Abrahams  and  Chas.  W.  Fricke  for 
Appellant. 

Lucius  P.  Oreen  for  Respondent. 

FINLAYSON,  P.  J.— [1]  Plaintiflf,  a  materialman  who 
had  sold  to  a  building  contractor  material  used  in  the 
construction  of  a  building,  brought  this  action  upon  a  bond 
that  had  been  given  by  the  contractor,  and  executed  by 
defendant,  to  secure  the  payment  of  labor  and  material 
claims.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals. 

The  bond  is  the  same  bond  that  was  before  the  supreme 
court  in  Oeneral  Electric  Co.  v.  American  Bonding  Co.  of 
Baltimore,  180  Cal.  765,  [182  Pac.  444].  Appellant  makes 
the  same  points  here  that  were  unsuccessfully  urged  by  it 
there.  In  every  particular,  this  case  is  ruled  by  the  decision 
in  that  case.  For  this  reason  the  judgment  must  be  and  is 
affirmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[GIt.  Ko.  3166.    First  Appellate  Difltrict,  Division  One. — ^December  31, 

1919.] 

LUCY  B.  KIBBBB,  Itespondent,  v.  WILLIAM  DUR- 
FLINGEB  et  al.,  Defendants;  C.  S.  MAUPIN,  Appel- 
lant. 

[1]  Mortgages  —  Deeds  of  Trust  —  Pbiostft  —  Fbatjd  —  E!stofpel. — 
Judgment  reversed  on  the  authority  of  Bwrrows  t.  Dvrfiinger  et  aX,, 
ante,  p.  366. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    John  W.  Shenk,  Judge.    Reversed. 

The  facts,  in  all  essential  respects,  are  the  same  as  in  Bur- 
rows  V.  Durflinger  et  al.,  ante,  p.  366,  [187  Pac.  752]. 

L.  O.  Shelton  and  A.  W.  Ashbum  for  Appellant 
Muhleman  &  Crump  for  Respondent. 

EBRRIGAN,  J. — The  record  on  appeal  in  this  case  has 
been  brought  here  in  the  same  transcript  as  the  case  of  Bur- 
rows  V.  Durflinger  et  al.,  ante,  p.  366,  [187  Pac.  752],  and 
the  points  and  arguments  of  the  respective  parties  in  the  two 
cases  have  been  presented  in  one  set  of  briefs,  but  in  the  in- 
terest of  clearness  we  have  deemed  it  advisable  to  consider 
them  separately. 

The  facts  in  the  two  cases  differ  in  a  number  of  imma- 
terial matters,  such  as,  for  example,  the  price  of  the  lots,  the 
amount  of  the  mortgages,  the  condition  of  the  lots  so  far  as 
improvements  are  concerned,  and  the  fact  that  in  the  present 
case  there  were  two  separate  lots  involved.  In  the  case  now 
being  considered  the  appellant  understood  that  the  loan  by 
him  was  for  the  purpose  of  erecting  buildings  upon  the  sev- 
eral lots;  and  in  order  to  insure  that  the  money  would  be 
thus  used  and  in  order  to  improve  his  security  he  directed 
the  escrow  holder  to  withhold  two  hundred  dollars  from  the 
loan  until  the  foundations  of  the  buildings  should  be  laid. 
In  all  essential  respects,  however,  the  facts  in  the  two  cases 
are  the  same,  and  no  discussion  of  them  in  this  case  would 
serve    any   useful   end.    On    the    authority    of   the   above- 
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mentioned  case  of  Burrows  v.  Durflinger  et  al.,  ante,  p.  366, 
[187  Pac.  752],  the  judgment  is  reversed. 

Waste,  P.  J.,  and  Wood,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  26,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  1918.    Tliird  Appellate  Difltriet.-^annary  £6,   1920.] 

CUTHBERT  BURREL  COMPANY  (a  Corporation),  et  al., 
Respondents,  v.  THE  PEOPLE'S  DITCH  COMPANY 
(a  Corporation),  et  al..  Appellants. 

[1]  Waters  and  Water  Bights — Prescription — Kzcessiyb  Diversion. 
Judgment  and  order  reversed  on  the  authority  of  Stinson  Canal 
4"  Irr.  Co.  V.  Lemoore  Canal  4'  Irr,  Co,  et  al.,  and  Stinson  Canal 
4-  Irr.  Co.  et  al.  v.  People's  Ditch  Co,  et  al.,  ante,  p.  241. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  restraining  defendants 
from  diverting  more  than  a  specified  amount  of  water  from 
a  certain  stream.    Qeorge  E.  Church,  Judge.    Reversed. 

The  facts,  except  those  relating  to  the  riparian  character 
of  the  lands  of  plaintiffs,  are  the  same  as  those  stated  in 
Stinson  Canal  cfe  Irr.  Co,  v.  Lemoore  Canal  &  Irr,  Co, 
et  al,,  and  Stinson  Canal  dk  Irr.  Co.  et  al.  v.  People's  Ditch 
Co,  et  al.,  ante,  p.  241. 

E.  C.  Famsworthy  L.  L.  Cory  and  H.  Scott  Jacobs  for 
Appellant. 

Short  &  Sutherland,  Frank  H.  Short,  W.  A.  Sutherland 
and  M.  K.  Harris  for  Respondents. 

THE  COURT.— The  action  arises  out  of  conflicting 
claims  to  the  use  of  the  waters  of  Kings  River.    Plaintiffs 
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had  judgment  and  the  appeal  is  by  defendants,  The  People's 
Ditch  Company,  The  Last  Chance  Water  Ditch  Company, 
The  Lemoore  Canal  and  Irrigation  Company  and  Lower 
Kings  River  Water  Ditch  Company,  from  said  judgment. 
The  defendants,  Lake  Land  Canal  and  Irrigation  Company 
and  the  Union  Water  Ditch  Company,  have  not  appealed. 

This  action  and  two  others  (Stinson  Canal  &  Irr,  Co.  v. 
Lemoore  Canal  dk  Irr.  Co.  ei  al,,  etc.,  Interveners,  and 
Stinson  Canal  dk  Irr.  Co,  and  Crescent  Canal  Co.  v.  People's 
Ditch  Co.  et  ol.)  were  consolidated  in  the  court  below  and 
tried  together.  An  opinion  reversing  the  judgments  and 
orders  in  the  other  cases  was  filed  in  this  court  on  the  twenty- 
fourth  day  of  December,  1919.  (See  ante,  p.  241,  [188 
Pac.  77].) 

The  object  of  this  action  by  the  plaintiffs  was  to  establish 
the  riparian  character  of  their  lands  (described  in  the 
complaint)  and  to  obtain  injunctive  relief  against  the  alleged 
acts  of  the  defendants  in  interfering  with  the  riparian  rights 
of  plaintiffs. 

The  complaint,  by  appropriate  averments,  sets  up  the  ripa- 
rian rights  of  the  plaintiffs,  alleging  that  their  lands  (de- 
scribed in  the  complaint)  are  situated  and  border  upon  and 
along  Kings  River,  a  natural  watercourse,  and  upon  and 
along  certain  branches  of  said  river;  alleges  that  the  use  of 
water  from  said  river  and  its  tributaries  and  branches  is 
necessary  for  the  purpose  of  properly  farming  said  lands, 
and  that  the  defendants  are  and  have  been  for  a  long  period 
of  time  taking  from  said  river  and  diverting  to  and  upon 
their  lands  larger  quantities  of  water  than  are  necessary  for 
their  legitimate  uses  or  quantities  far  in  excess  of  the 
amounts  which  they  (defendants)  can  or  ever  have  put 
to  a  beneficial  use  and  are  thus  interfering  with  the  rights 
of  plaintiffs  as  riparian  owners. 

The  People 's  Ditch  Company  and  The  Last  Chance  Water 
Ditch  Company  filed  an  answer  to  the  complaint,  denying 
certain  allegations  thereof  and  affirmatively  alleging:  That 
The  People's  Ditch  Company,  since  1873,  and  The  Last 
Chance  Water  Ditch  Company,  since  1874,  have  been 
the  owners,  respectively,  of  large  water  ditches,  for  the 
purposes  of  irrigation,  watering  of  livestock,  etc.,  and  that 
each  of  said  defendants  has  appropriated  and  diverted  from 
Kings  River  six  hundred  cubic  feet  of  water  per  second. 
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The  beneficial  use  of  such  water  was  alleged,  as  wa§  also 
the  open,  notorious,  and  adverse  possession  thereof. 

The  Lemoore  Canal  and  Irrigation  Company  also  filed  an 
answer,  setting  forth  that,  in  1902,  it  purchased  from  Lower 
Kings  River  Water  Ditch  Company  all  its  property,  in- 
cluding canals,  ditches,  and  the  right  to  appropriate  six 
hundred  cubic  feet  per  second  of  water,  which  ditches  and 
water  right  had  been  owned  by  the  latter  company  since 
1873. 

Appellants  contend  that  the  following  findings  of  the 
court  are  not  supported  by  the  evidence: 

1.  That  Kings  River  is  a  natural  watercourse  where  it 
crosses  the  lands  of  plaintiffs  and  that  plaintiffs'  lands  are 
riparian. 

2.  That  The  People's  Ditch  Company  has  diverted  and 
put  to  a  beneficial  use  only  360  cubic  feet  of  water  per 
second. 

3.  That  The  Last  Chance  Water  Ditch  Company  has  di- 
verted and  put  to  a  beneficial  use  only  250  cubic  feet  of 
water  per  second. 

4.  That  The  Lower  Kings  River  Water  Ditch  Company 
and  its  successor,  The  Lemoore  Canal  and  Irrigation  Com- 
pany, have  diverted  and  put  to  a  beneficial  use  only  250 
cubic  feet  of  water  per  second. 

As  is  stated  in  the  opinion  in  Stinson  Canal  &  Irr,  Co,  v. 
Lemoore  Canal  dt  Irr,  Co.,  etc.,  supra,  there  is  but  one  bill 
of  exceptions  in  all  three  cases.  With  the  exception  of  the 
testimony  addressed  to  the  question  of  the  riparian  charac- 
ter of  the  lands  of  plaintiffs,  the  evidence  is  precisely  the 
same  in  this  as  in  the  other  cases — ^that  is,  upon  the  question 
of  the  quantity  of  water  necessary  for  the  purposes  of  the 
defendants  and  that  which  they  claim  they  have  for  many 
years  diverted  from  Kings  River  and  used  upon  their 
lands  for  a  beneficial  purpose,  the  evidence  is  the  same 
in  this  action  as  in  the  other  cases.  The  findings  as  to 
the  quantity  of  water  to  which  the  defendants  were  found 
by  the  court  to  be  entitled  are  the  same  in  all  three  cases. 
The  rulings  upon  the  evidence  of  which  the  defendants  com« 
plain  in  this  action,  with  the  exception  of  those  with  respect 
to  the  evidence  bearing  upon  the  question  of  the  riparian 
character  of  the  lands  of  plaintiffs,  are  precisely  the  same 
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as  those  made  in  the  other  actions.  Indeed,  the  rulings  here 
eomplained  of,  with  the  exception  above  indicated,  are  the 
very  same  rulings  and  refer  to  evidence  bearing  upon  the 
question  (as  vital  in  one  action  as  in  the  others)  of  the 
quantity  of  water  which  the  defendants  claimed  the  right  to 
divert  from  Kings  Eiver  and  which  they  claimed  they  had  for 
many  years  prior  to  the  institution  of  these  actions  so  di- 
verted upon  their  lands  and  put  to  a  beneficial  use.  The 
criticism  made  by  defendants  of  the  manner  in  which  the 
case  was  tried  below  is  as  applicable  to  this  as  to  the  other 
actions,  since  the  said  criticism  grows  out  of  and  is  founded 
upon  precisely  the  same  rulings  and  the  same  alleged  hos- 
tile or  impatient  attitude  of  the  trial  judge  toward  witnesses 
introduced  by  the  defendants  to  support  the  claims  of  their 
answers. 

[1]  In  view  of  the  foregoing  situation,  what  is  said  and 
the  conclusion  arrived  at  in  the  opinion  of  this  court  in 
Siinson  Canal  &  Irr.  Co,  v.  Lemoore  Canal  dk  Irr.  Co,  et  (U,, 
and  Siinson  Canal  A  Irr.  Co,  v.  People's  Ditch  Co,  et  al,, 
supra,  are  applicable  to  this  case.  In  those  cases,  the  plain- 
tiffs, as  appropriators,  claimed  the  right  to  divert  a  certain 
quantity  of  water  from  Kings  River  to  and  upon  their  lands 
and  alleged  that  the  defendants  were  wrongfully  interfer- 
ing with  that  right.  It  was  not  claimed  in  those  actions,  nor 
is  it  claimed  here,  that  the  defendants  were  not  entitled 
to  take  water  from  said  river  for  their  purposes,  but  that 
they  were  and  had  been  so  diverting  water  in  quantities  far 
in  excess  of  the  amounts  necessary  for  their  purposes  or 
which  had  been  or  could  be  put  by  them  to  a  beneficial 
use,  and  that  in  so  doing  they  had  impaired  and  were  im- 
pairing the  right  of  the  plaintiffs  to  take  the  amount  of 
water  necessary  for  the  proper  irrigation  of  their  lands 
and  such  other  necessary  uses  as  are  incidental  to  the  busi- 
ness of  farming.  In  those  cases,  then,  the  vital  question 
involved  was  as  to  the  amount  of  water  which  each  of  the 
contending  litigants  was  entitled  to  divert  from  Kings  River 
to  be  used  for  a  beneficial  purpose.  So,  in  the  case  now  be- 
fore us,  as  above  stated,  aside  from  the  question  of  the  ripa- 
rian character  of  the  lands  of  plaintiffs,  the  vital  question 
was  as  to  the  respective  quantities  of  water  necessary  for 
a  beneficial  purpose  the  parties  hereto  were  entitled  to  take 
from  said  river.    And  it  is  as  to  the  testimony  addressed  to 
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that  proposition  as  it  affected  all  three  of  the  cases  that  the 
complaints  are  made  by  the  defendants  of  the  rulings  and 
of  the  manner  generally  in  which  the  case  was  tried  and 
upon  which  complaints  we  predicated  our  judgment  of 
reversal  in  the  other  cases. 

It  follows  that,  upon  the  authority  of  the  opinion  in 
SHnson  Canal  A  Irr.  Co.  v.  Lemoore  Canal  A  Irr.  Co.  et  al., 
and  SHnson  Canal  dk  Irr.  Co.  et  dl.  v.  People's  Ditch  Co. 
et  al,,  supra,  the  judgment  and  the  order  herein  must  be 
reversed,  and  it  is  so  ordered. 
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ABATEMENT.    Gee  Mandamtn,  L 

ABOBTION.    See  Cnminal  Law,  30-81 

AOCEPTANCE.    See  Broker's  CommisBioni,  8;    Common  Carrien,  1; 
Contraets,   10;   OoTporationB,   18. 

ACCIDENT  INSXTEANCB. 

1.  Action  on  Pouot — ^Fbaud — ^Pbxsumption. — In  an  action  on  an 
accident  insurance  policy,  where  the  company  defends  upon  the 
ground  that  the  insured  had  been  guilty  of  fraudulent  misrepre- 
sentations and  concealment  which  resulted  in  breaches  of  warran- 
ties which  were  contained  in  the  application  for  the  policy,  the 
presumption  against  fraud  approximates  in  strength  that  of  inno- 
cence of  crime.     (Everett  v.  Standard  Ace  Ins.  Co.,  332.) 

2.  Vauditt  of  Massiagb — ^Pbesumptions — Evidence. — Where  in  an 
action  on  an  accident  insurance  policy  the  company  defends  on 
the  ground  that  the  insured  fraudulently  misrepresented  that 
the  beneficiary  named  was  his  wife,  whereas  the  wife  of  the  in- 
sured was  a  person  other  than  such  beneficiary  named,  unless  the 
presumptions  that  the  insured  did  not  commit  a  crime  when  he 
contracted  marriage  with  the  beneficiary  some  twenty  years  pre- 
viously and  that  such  marriage  was  valid  are  controverted  by  other 
evidence,  the  jury  is  bound  to  find  according  to  the  presumption. 
(li) 

3.  Occupation  of  Insubed  —  Misbxpresentations  —  Evidence. — In 
this  action  on  an  accident  insurance  policy,  in  which  the  com- 
pany set  up  the  defense  that  the  insured  misrepresented  the  nature 
of  his  occupation,  the  evidence  offered  by  it  was  insufficient  to 
show  either  misrepresentation  or  a  breach  of  warranty.     (Id.) 

4.  Incoms  of  Insubed— Evidence. — In  such  an  action,  statements 
of  the  insured  as  to  the  amount  of  his  income  are  not  controverted 
by  a  mere  showing  that  a  certain  water  company,  hit  employment 
with  which  required  only  a  part  of  his  time,  paid  him  a  lesser  snm. 
(W.) 

6.  OoicFUANCB  With  Pouct— -Constbucton. — A  provision  in  an 
accident  insurance  policy  that  "full  compliance  of  the  insured 
and  beneficiary  with  all  provisions  of  this  policy  is  a  condition 
preeedant  to  recovery  hereunder."  relates  only  to  those  things  which 

(803) 
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AOCIDENT  INSUBANCE   (Continued). 

are  required  to  be  done  by  either  the  insured  or  the  benelleiaij 
after  the  policy  is  written.     (Id.) 

0.  Interpretation  of  Poliot  —  Umcebtainty.  —  Any  uneertainty 
or  ambiguity  in  a  contract  of  insurance  is  to  be  interpreted  most 
strongly  against  the  insurer.     (Id.) 

7.  Matsriautt  or  Wabraktibs^Adjudication  or  Issub. — Where 
certain  warranties  in  a  policy  of  accident  insurance  alleged  to  have 
been  breached  are  not  such  that  the  court  can  say  as  a  matter 
of  law  that  they  were  material  to  the  risk,  and  in  an  action  on 
the  policy  the  eompany  puts  in  issue  the  materiality  of  each  of 
the  warranties  by  the  allegations  in  its  affirmatiye  defenses,  it 
cannot  complain  that  the  issue  is  adjudicated,  the  policy  not 
having  stated  in  clear  and  unmistakable  terms  ''that  a  Tiolatioa 
of  specified   provisions  thereof  shall  avoid  it."     (Id.) 

8.  Failurb  to  Bbsoind— Matbrialttt  or  Warrantibs — Adjudioation 
BT  Jury. — ^Where  the  insurer  fails  to  exercise  the  right  to  rescind 
upon  the  breach  of  alleged  material  warranties  before  action  on 
the  policy,  but  sets  up  breach  of  warranties  as  a  defense  to  pay- 
ment, if  the  evidence  of  fraud  on  the  part  of  the  insured  is  not 
dear  and  uncontradicted,  so  that  the  materiality  of  the  warranties 
is  a  oiatteT  of  law,  the  question  of  such  materiality  is  properly 
left  to  die  Jury.     (Id.) 

9.  Opinion    or    Agent — Evidbngb. — In    on    action   on    a    policy    of 

accident  insurance,  testimony  of  the  agent  of  the  insurance  com- 
pany as  to  whether  he  Would  have  written  the  insurance  if  he  had 
known  some  of  the  facts  alleged  to  constitute  the  falsity  of  the 
warranties  is  properly  rejected.     (Id.) 

10.  Means  Occasioning  Death — Action  on  Poliot— Sufficienct  or 

Complaint. — In  an  action  upon  an  accident  insurance  poliey 
a  complaint  is  sufficient  as  against  a  general  demurrer  where, 
adopting  the  language  of  the  policy,  it  avers  in  general  terms 
that  the  insured  met  his  death  from  bodily  injuries  effected 
through  "external,  violent  and  accidental  means,"  and  that  his 
death  was  occasioned  by  sucti  means  alone,  without  averring  the 
particular  facts  and  circumstances  attending  the  death  or  injury. 
(Horton  v.  Travelers  Ins.  Co.,  462.) 

11.  General  Averments  Following  Lanouaob  or  Poucy — Sum- 
oiENGT  or  Complaint — Absence  or  Inoonsistenct  With  Specific 
Averments. — In  an  action  upon  an  accident  insurance  policy  in- 
suring against  death  "from  bodily  injuries,  effected  directly  antl 
independently  of  all  other  causes,  through  external,  violent  and 
accidental  means,"  the  complaint  alleges  a  cause  of  action  where  it 
States  in  general  terms  that  death  was  caused  by  such  means,  and 
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there  is  no  ineonBisteney  between  such  general  averment  and  a 
.  further  specific  averment  that  death  was  the  result  of  folood  poison- 
ing caused  by  the  introduction  of  virulent  germs  into  the  body  of 
the  insured  by  and  through  the  use  of  dental  instruments  with 
sueh  germs  unexpectedly  and  unintentionally  thereon.     (Id.) 

12.  OOICICI88ION      OF      YOLUKTAET      AOT      BT      INSURED — ABSENCE      OV 

"AooiDENTAL  MEANS.' — If  the  insured  does  a  voluntary  act,  the 
natural,  usual,  and  to  be  expected  result  of  which  is  to  bring  in- 
jury upon  himself,  an  injury  or  death  so  occurring  is  not  pro- 
duced by  ''accidental  means.**     (Id.) 

13.  Insurance  Against  Death  or  Injubt  ErnoTED  bt  Accidental 
Means — Negessitt  tob  Means  or  Unexpected  ob  Untobbseen 
Cbabacteb. — Where  the  policy  does  not  insure  against  accidental 
death  or  accidental  injuries,  but  against  death  or  injuries  effected 
by  accidental  means,  it  is  not  enough  that  the  death  or  injury 
should  be  unexpected  or  unforeseen,  there  must  be  something  of 
an  unexpected  or  unforeseen  character  in  the  means  through 
which  the  injury  was  sustained  or  the  death  produced.     (Id.) 

14.  Death    Dub    to    Blood    Poisoning    iboic    Septic    Dental    In- 

struments— Presence  or  External^  Violent  and  Accidental 
Means. — The  death  of  the  insured  through  the  unintentional  in- 
troduction into  his  system  of  virulent  germs  contained  on  what 
he  supposed  were  clean  and  aseptic  dental  instruments  was  due  not 
only  to  "accidental  means,'*  but  the  means  was  "external  and  vio- 
lent," within  the  meaning  of  those  words  as  nsed  in  such  a  policy. 
(M.) 

15.  EzTEBNAL    Means    Defined. — In    such    cases,    the    means    is  "ex- 

ternal" when  the  cause  of  the  injury  or  death  is  external  to  the 
person,  though  it  acts  internally.     (Id.) 

16.  Violent    Means    Defined.— The   means   is   "violent/*   within    the 

meaning  of  a  policy  insuring  against  accidental  death  or  accidental 
injury,  whenever  any  force,  however  infinitesimal,  is  elBcient  in 
producing  the  harmful  result.  It  is  not  necessary  that  it  shall 
be  violent  in  the  sense  of  breaking  tissues  or  otherwise  physically 
and  visibly  affecting  the  body.     (Id.) 

17.  Death  from  Disease  Caused  bt  Acoidbntal  Means — Acci- 
dental  Means  as  Causa  Causans. — ^Where  the  insured  dies  of  a 
disease,  but  such  disease  is  a  mere  link  in  the  chain  of  causation 
between  the  accidental  means  and  the  death  which  it  produces,  it 
is  not  an  intervening  and  independent  cause,  and  the  death  must 
be  regarded  as  due  to  the  accidental  means.     (Id.) 

18.  Distinction    Between    Voluntabt    Act    and    Voluntabt    Ex- 

POSUBE  TO  Dangeb. — There  is  a  marked  distinction  between  a 
voluntary  aet  and  a  voluntary  exposure  to  danger.    The  act  done 
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maj  be  voluntarj,  but  it  cannot  imply  a  Tolantarj  danger  that 
taniB  out  to  be  the  real  efficient  cause  of  the  death  or  injury,  un- 
leaa  the  danger  la  known  and  realized.     (Id.) 

ACCOMPLICE.    Bee  Criminal  Law,  81« 

ACOOUNTINO. 

1.  Bkfebxnob— I88US8  fOB  Bbfesek.— The  '"whole  issue^  which  the 
eourt  ia  authorised,  by  section  639  of  the  Code  of  Civil  Procedure^ 
to  direct  a  referee  to  hear  and  decide  when  the  trial  of  an  issue 
of  fact  requires  the  examination  of  a  long  account  on  either  side 
refers  to  or  means  the  account,  and  does  not  include  other  issues  in 
the  case  or  issues  having  no  direct  or  immediate  connection  with 
the  account.     (FredenhaU  ▼.  Shrador,  719.) 

2.  Bight    to    Accounting — ^Degrei    Determining    not    EssENriAii 

Pbxxequisitb  to  a  Befebencb. — A  preliminary  order  or  decree 
adjudicating  that  one  of  the  parties  is  entitled  to  an  accounting 
is  not  an  essential  prerequisite  to  the  proper  exercise  of  the  jur- 
isdiction of  the  superior  court  to  order  a  reference  for  the  pur- 
pose of  examining  a  long  account  and  obtaining  a  report  of  the 
referee  thereon.     (Id.) 

8.  Oil    Contbaot    Obtained    Thbouoh    Fbaud — Bight    to    Monet 

JUDGMBNT    FOB    DlFrEBENCB    BETWEEN    PBIOB    PAm    AND    IiCABKBT 

Pbiob. — ^In  an  action  by  the  stockholders  of  an  oil  corporation  for 
the  purpose,  among  other  things,  of  having  declared  null  and  void 
a  certain  contract  of  sale  of  oil  by  the  corporation  to  the  persona 
named  as  the  eodefendants  of  the  corporation  and  for  an  ae- 
eounting  by  said  eodefendants  of  the  money  received  by  them 
for  the  sale  of  oil,  the  court  having  found  that  the  contract 
whereby  the  corporation  sold  to  said  eodefendants  all  the  oil 
produced  from  the  property  leased  by  said  corporation  at  a  given 
rate  per  barrel  was  fraudulently  obtained  by  said  eodefendants 
and  with  the  purpose  and  intent  of  cheating  and  defrauding  the 
stockholders  of  the  corporation,  a  money  judgment  against  said 
eodefendants  for  the  difference  between  the  amount  paid  by  them 
for  the  oil  and  the  market  value  of  the  oil  at  the  time  it  was 
received  by  them  is  authorized,  notwithstanding  it  is  not  found 
that  said  eodefendants  received  in  money  the  market  price  of  said 
oU.     (Id.) 

4.  OrFSETB — Bubdbn  of  Pboof. — If  said  eodefendants  in  the  action 
to  set  aside  the  contract  for  the  purchase  of  oil  obtained  by 
them  through  fraud  and  for  an  accounting  as  to  the  oils  delivered 
to  and  received  by  them  thereunder  had  any  expenditures  or 
claims   which  they   could    have   legitimately   set   up   in   abatement 
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of  the  amount  for  which  the  referee  found  th^  lold  the  oil,  the 
burden  was  upon  them  to  prove  such  expenditures  or  eredita.    (Id.) 
See  Claim  and  Delivery,  "L 

ACCOUNTS. 

Bbcifbogal  Demands  Dehnio) — Onk  Itbh  not  Mutual,  Open,  and 
CuBBENT  Account. — To  eonstitute  a  mutual,  open,  and  current 
account  there  must  he  reciprocal  demands;  and  the  term  "re- 
ciprocal demands"  found  in  section  344  of  the  Code  of  Civil  Pro- 
cedure is  synonymous  with  or  the  equivalent  of  the  term  "mutual 
account''  named  in  the  first  part  of  that  section.  Mutual  ae- 
eounts  are  made  up  of  matters  of  setoff,  where  there  ois  debt  on 
one  side  which  constitutes  credit  on  the  other,  or  where  there  is 
express  or  implied  understanding  that  mutual  debts  shall  be  satis- 
fied or  setoff  pro  tanto  between  the  parties,  and  one  item  cannot 
be  said  to  comply  with  these  requirements.  (O'Neill  ▼.  O'Neill, 
772.) 

See  Estates  of  Deceased  Persons,  5,  6;  Statute  of  Limitations,  5. 

ADMISSIONS.    See  Criminal  Law,  21;   Findings,  7;  Physicians  and 
Surgeons,  2;  Waters  and  Water  Bights,  2. 

ADVERSE  USEB.    See  Waters  and  Water  Bights,  4. 

AFFIDAVITS.    See  Injunction,  4;  Mining  Law,  1. 

AGENCY. 

1.  Batification  of  Portion  of  Unauthorized  Act— Effect.— If  a 

principal  ratifies  any  portion  of  an  unauthorized  transaction  of  his 
agent,  he  must  be  deemed  to  have  ratified  the  whole  of  it. 
(Gardner  v.  City  of  Gle.*idale,  641.) 

2.  Bkckipt  of  Benefits. — A  principal  may  not  receive  the  benefits 
and  at  the  same  time  disclaim  responsibility  for  the  methods 
adopted  by  his  agent.     (Id.) 

3.   AdQUIESCENCK      TO      PROVISIONS      OF      UNAUTHORIZED      CONTRACT 

Batification — Estoppel.— Where,  with  full  knowledge  of  all  the 
facts  involved,  a  principal  reaps  the  fruits  of  the  unauthorized 
contract  of  his  agent,  and  for  some  time  yields  acquiescence  to  its 
provisions,  he  will  be  deemed  to  have  ratified  it,  and  will  be 
estopped,  as  against  one  who  has  fully  performed  the  contract 
on  his  part,  from  repudiating  it  to  the  injury  of  the  latter.  (Id.) 
4.  Payment  of  Purchase  Price  to  Agent — Settlement   Effected 

Between  Principal  and  Agent — Batification  of  A(jent's  Acts. 

In    this    action    to    recover    the    purchase    price    of    certain    fire 
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as  those  made  in  the  other  actions.  Indeed,  the  rulings  here 
complained  of,  with  the  exception  above  indicated,  are  the 
very  same  rulings  and  refer  to  evidence  bearing  upon  the 
question  (as  vital  in  one  action  as  in  the  others)  of  the 
quantity  of  water  which  the  defendants  claimed  the  right  to 
divert  from  Kings  Bivcr  and  which  they  claimed  they  had  for 
many  years  prior  to  the  institution  of  these  actions  so  di- 
verted upon  their  lands  and  put  to  a  beneficial  use.  The 
criticism  made  by  defendants  of  the  manner  in  which  the 
case  was  tried  below  is  as  applicable  to  this  as  to  the  other 
actions,  since  the  said  criticism  grows  out  of  and  is  founded 
upon  precisely  the  same  rulings  and  the  same  alleged  hos- 
tile or  impatient  attitude  of  the  trial  judge  toward  witnesses 
introduced  by  the  defendants  to  support  the  claims  of  their 
answers. 

[1]  In  view  of  the  foregoing  situation,  what  is  said  and 
the  conclusion  arrived  at  in  the  opinion  of  this  court  in 
Stinson  Canal  dk  Irr.  Co.  v.  Lemoore  Canal  dk  Irr,  Co,  et  oZ., 
and  Stinson  Canal  dk  Irr.  Co.  v.  People's  Ditch  Co.  et  al., 
supra,  are  applicable  to  this  case.  In  those  cases,  the  plain- 
tiffs, as  appropriators,  claimed  the  right  to  divert  a  certain 
quantity  of  water  from  Kings  River  to  and  upon  their  lands 
and  alleged  that  the  defendants  were  wrongfully  interfer- 
ing with  that  right.  It  was  not  claimed  in  those  actions,  nor 
is  it  claimed  here,  that  the  defendants  were  not  entitled 
to  take  water  from  said  river  for  their  purposes,  but  that 
they  were  and  had  been  so  diverting  water  in  quantities  far 
in  excess  of  the  amounts  necessary  for  their  purposes  or 
which  had  been  or  could  be  put  by  them  to  a  beneficial 
use,  and  that  in  so  doing  they  had  impaired  and  were  im- 
pairing the  right  of  the  plaintiffs  to  take  the  amount  of 
water  necessary  for  the  proper  irrigation  of  their  lands 
and  such  other  necessary  uses  as  are  incidental  to  the  busi- 
ness of  farming.  In  those  cases,  then,  the  vital  question 
involved  was  as  to  the  amount  of  water  which  each  of  the 
contending  litigants  was  entitled  to  divert  from  Kings  River 
to  be  used  for  a  beneficial  purpose.  So,  in  the  case  now  be- 
fore us,  as  above  stated,  aside  from  the  question  of  the  ripa- 
rian character  of  the  lands  of  plaintiffs,  the  vital  question 
was  as  to  the  respective  quantities  of  water  necessary  for 
a  beneficial  purpose  the  parties  hereto  were  entitled  to  take 
from  said  river.    And  it  is  as  to  the  testimony  addressed  to 
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that  proposition  as  it  affected  all  three  of  the  cases  that  the 
complaints  are  made  by  the  defendants  of  the  rulings  and 
of  the  manner  generally  in  which  the  case  was  tried  and 
upon  which  complaints  we  predicated  our  judgment  of 
reversal  in  the  other  cases. 

It  follows  that,  upon  the  authority  of  the  opinion  in 
Stinson  Canal  A  Irr,  Co.  v.  Lemoore  Canal  dk  Irr,  Co,  ei  aU, 
and  Siinson  Canal  dk  Irr.  Co.  ei  al.  v.  People* 8  Ditch  Co. 
ei  al,,  supra,  the  judgment  and  the  order  herein  must  be 
reversed,  and  it  is  80  ordered. 
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INDEX. 

ABATEMENT.    Gee  Mandamtn,  L 

ABOBTION.    Bee  Criminal  Law,  30-81 

AOCEPTANCE.    See  Broker's  CommisBionBi  8;    Oommon  Carriers,  1; 
Contraets,   10;   CoTporations,  13. 

ACCIDENT  INSXTEANCB. 

1.  Action  on  Poliot — Fbaud — ^Presumption. — In  an  action  on  an 
aeeident  insnranee  policy,  where  the  eompany  defends  upon  the 
ground  that  the  insured  had  been  guilty  of  fraudulent  misrepre- 
sentations and  concealment  which  resulted  in  breaches  of  warran- 
ties which  were  contained  in  the  application  for  the  policy,  the 
presumption  against  fraud  approximates  in  strength  that  of  inno- 
cence of  crime.     (ETcrett  v.  Standard  Ace.  Ins.  Co.,  332.) 

2.  Yauditt  of  Masbiagb — ^Psesumptions — Evidence. — Where  in  an 
action  on  an  accident  insurance  policy  the  company  defends  on 
the  ground  that  the  insured  fraudulently  misrepresented  that 
the  beneficiary  named  was  his  wife,  whereas  the  wife  of  the  in- 
sured was  a  person  other  than  such  beneficiary  named,  unless  the 
presumptions  that  the  insured  did  not  commit  a  crime  when  he 
contracted  marriage  with  the  beneficiary  some  twenty  years  pre- 
▼iously  and  that  such  marriage  was  valid  are  controverted  by  other 
evidence,  the  jury  is  bound  to  find  according  to  the  presumption. 
(M.) 

3.  Occupation  of  Insubed  —  Misrephesentations  —  Evidence. — In 
this  action  on  an  accident  insurance  policy,  in  which  the  com- 
pany set  up  the  defense  that  the  insured  misrepresented  the  nature 
of  his  occupation,  the  evidence  offered  by  it  was  insuificient  to 
show  either  misrepresentattou  or  a  breach  of  warranty.     (Id.) 

4.  INCOMS  OF  iNsxmED — ^EVIDENCE. — In  such  an  action,  statements 
of  the  insured  as  to  the  amount  of  his  income  are  not  eontroverted 
by  a  mere  showing  that  a  certain  water  company,  his  employment 
with  which  required  only  a  part  of  his  time,  paid  him  a  lesser  snm. 
(M.) 

6.  CoicpUANOB  With  Pouot — Constbuoton. — A  provision  In  an 
accident  insurance  policy  that  "full  compliance  of  the  insured 
and  beneficiary  with  all  provisions  of  this  policy  is  a  condition 
preeedant  to  recovery  hereunder.''  relates  only  to  those  things  which 

(803) 
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support    the    findings    and    judgment   in    faror   of   the    plaintiff. 
(Gallwej  ▼.  Galbreath,  120.) 

8.  ACGKPTANOX  OF  Offeb — Waivxk  OF  CONDITIONS. — Where  a  pro- 
posal to  exchange  certain  real  property  requires  the  party  ac- 
cepting the  same  to  assume  the  mortgage  thereon,  and  the  latter 
onlj  agrees  to  take  the  property  subject  to  the  mortgage,  but  no 
objection  is  made  to  the  form  of  such  aoeepianee,  the  subsequent 
instructions  to  the  title  company  concerning  the  delivery  of  the 
deed  containing  no  such  conditions,  such  requirement  of  the  pro- 
posal is  waived.     (Id.) 

4.  Pboduotion  of  Customeb  —  Bight  to  Oommissions.  —  Where  a 
broker  produces  a  customer  ready,  able,  and  willing  to  oonsummate 
an  exchange,  he  is  entitled   to  his  commission.     (Id.) 

6.  Seasonable  Value  of  Services  —  Failube  to  Object  to  Eyi- 
dengi  —  Findings  —  Yabunge.  —  In  this  action  to  recover  the 
amount  of  a  commission  alleged  to  be  due  for  services  rendered 
in  procuring  a  tenant  to  whom  the  defendants  made  a  lease 
of  real  property,  the  defendants  were  not  misled  in  any  way,  nor 
did  any  miscarriage  of  justice  result  from  the  judgment  of  the 
trial  court  in  favor  of  the  plaintiffs  based  on  its  finding  as  to  the 
reasonable  value  of  the  services  rendered  by  them  under  their  con- 
tract of  employment,  the  court  having  further  found  that  the  de- 
fendants did  not  expressly  agree  to  pay  the  amount  sued  for,  as 
alleged  in  the  complaint,  and  such  finding  establishing  the  reason- 
able value  of  the  services  performed  having  been  based  upon  evi- 
dence introduced  at  the  trial,  to  which  evidence  no  objection  was 
made.     (Newbuiy  ▼.  Lineberger,  556.) 

BUILDING  CONTRACTS. 

1.  Requirement  of  Written  Report  of  Materials  Furnished  and 
Work  Installed— General  Statement  Insufficient. — The  mere 
general  statement  or  conclusion  of  a  contractor  as  to  the  per- 
centage of  materials  received  and  work  installed  upon  a  building 
at  the  time  he  requires  the  installment  payment  upon  the  cost 
thereof  does  not  amount  to  a  compliance  with  a  provision  of  his 
eontract  that  he  "shall  furnish  to  the  architect  at  eacn  time  when 
payments  become  due  a  written  report  setting  forth  the  exact  per- 
centage of  the  work  installed."     (Sinnott  v.  Schumacher,  46.) 

B.  Failure  to  Furnish  Report  —  Abandonment  and  Rescission 
OF  Contract — Quantum  Meruit. — ^A  building  contractor  who  fails 
to  furnish  the  written  report  as  to  the  percentage  of  work  done 
and  materials  furnished  upon  the  structure  required  by  the  terms 
of  his  contract  as  a  prerequisite  to  his  right  to  receive  the  install- 
ment payments  from  time  to  time  due  or  to  become  due  thereon, 
has  not  placed  himself  in  a  position  which  will  entitle  him  to  de- 
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mand  or  receive  the  first  installment  due  or  to  become  due  upon 
■aid  contract,  or  to  abandon  the  contract  and  reecind  the  same 
and  sue  for  the  amount  claimed  to  be  due  him  upon  quantum 
meruit  by  reason  of  the  fact  that  the  owner  has  failed  to  make 
such  installment  payment.     (Id.) 

8.  Action  fob  Biuuoh — Attobnxts'  Fees. — ^Where  a  building  ce»- 
tractor's  bond,  which  is  signed  by  both  the  surety  and  the  con- 
tractor, expressly  provides  for  the  payment  of  attorneys'  fees  in  the 
event  of  a  breach  of  the  conditions  thereof,  in  an  action  by  the 
owners  against  the  contractor  and  the  surety  to  recover  the  addi- 
tional costs  and  expenses  incurred  in  the  completion  of  the  building, 
after  the  abandonment  of  the  work  by  the  contractor,  the  allow- 
ance of  attorneys'  fees  is  proper.     (Id.) 

4.  PXNALTT   lOB  DXLAT — ^EFFECT  ON  BlOHT  TO   DAMAGES   FOB  BbEAOH. 

Where  a  contractor  without  sufficient  cause  abandons  his  con- 
tract and  the  owners  are  obliged  to  complete  the  building,  the 
right  of  such  owners  to  damages  as  a  result  of  the  contractor's 
breach  of  said  contract  is  not  affected  or  limited  by  a  provision  of 
the  contract  for  a  penalty  for  delay  in  the  completion  of  the 
structure  beyond  the  stipulated  time  for  such  completion.     (Id.) 

6.  Election  of  Bemkdies — ^Bbeach  of  Bxstsiotive  Buildinq  Cove- 
nants— Election  to  Compel  Specifio  Pebfobmancb — Watveb  of 
BiOHT  TO  Claim  Damages. — The  parties  to  a  contract  for  the  sale 
of  a  building  lot  having  elected  to  resort  to  equity  to  enforce  cer- 
tain restrictive  building  covenants  contained  in  the  contract,  and 
having  obtained  judgment  therein,  may  not  thereafter  maintain  an 
action  at  law  to  recover  the  sum  specified  in  the  contract  as  dam- 
ages  for  the  breach  of  such  covenants.     (Thresher  v.  Clark,  518.) 

CAJtE.    See  NegHgenee,  16,  21,  22,  32,  36,  45. 

CERTIFICATES.    See  Corporations,  4-6;  Partnership,  2,  8. 

CHABTEBS.    See  Municipal  Corporations,  1,  3-<S. 

CHATTEL  MOBTGAGES. 

1.  Pleading  —  Fobeclosube  of  Chattel  Mobtoage  —  Supplemental 
Complaint  Against  Joint  Makeb  of  Note  fob  Deficiency.— 
Where  the  defendants  makers  of  a  chattel  mortgage  given  as  secur- 
ity for  the  payment  of  a  certain  promissory  note  executed  by  them 
and  their  codefendant  default  after  service  of  summons,  but  their 
codefendant  appears  and  files  an  answer,  and  the  court,  after  entry 
of  the  default  of  the  defendants  not  appearing,  but  without  trying 
the  issues  raised  by  the  answer  of  the  codefendant,  enters  a  de- 
cree   determining  the   liability   of  the   defaulting   defeodants   and 
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orders  the  mortgaged  property  sold  and  the  proceeds  applied  to  the 
payment  of  siid  indebtedness,  and  snch  property  is  aeeordingly 
sold,  leaving  a  deficiency,  the  plaintiff  is  not  entitled  to  file  a 
supplemental  complaint  setting  np  such  facts  and  asking  judgment 
for  such  deficiency  against  the  defendant  who  appeared.  (Craig- 
low  ▼.  Williams,  514.) 

8.  DnCUBBEB     TO     SXTPPLEMBNTAI.     OOMPLAmr     SUSTAINXD  —  OsiOINAXi 

Complaint  and  Answxb  Disbigabobd — ^Erboneous  Judoicxnt. — 
Where  such  appearing  defendant  in  his  answer  to  the  original  com- 
plaint sets  forth  ''that  he  executed  said  note  as  surety,  and  not 
otherwise/'  etc,  the  trial  court,  after  sustaining  his  demurrer  to  the 
supplemental  complaint  without  leave  to  amend,  committed  error  in 
entering  judgment  "that  the  plaintiff  take  nothing  by  this  ac- 
tion," etc     (Id.) 

CHECKS.    See   Banks   and   Banking,   1;    Negotiable   Instrumentfl^   1; 
Payment,  8,  4;  Place  of  Trial,  ft. 

CITIES.    See  Municipal  Corporations. 

CIVIL  SEBYICE.    See  Municipal  Ckirporationfl,  11,  12. 

CUilM.  AND  DELIYEBY. 

1.  Flkdox  as  Sscubity  —  Denial  of  Indebtsdnxss  —  Biobt  to  Ao 

OOUNTING — Pleading. — Where  a  plaintiff  sues  in  claim  and  de- 
livery for  property  pledged  as  security  for  an  indebtedness,  alleg- 
ing that  it  has  been  paid  or  that  nothing  is  due  thereon,  and 
defendant  contents  himself  with  a  mere  denial  thereof,  he  is  in 
no  position  to  assert  that  an  accounting  should  be  had  as  a  condi- 
tion of  plaintiff's  right  to  recover  the  chattels.  If  an  accounting, 
other  than  such  as  is  incidental  and  necessary  to  a  determination 
of  the  issue  as  to  the  alleged  indebtedness,  is  deemed  necessary 
by  defendant,  then  it  should,  in  its  answer,  set  up  the  facts  upon 
which  a  demand  therefor  should  be  based.  (McPherson  v.  Great 
Western  M.  Co.,  91.) 

2.  Bepbesentations  as  to  Ownership  of  Pbopebtt— Bblianox  upon 
BT  Cbeditobs — ^Estoppel. — ^Where  a  son,  the  owner  of  certain  prop- 
erty, represents  that  his  father  is  the  actual  owner  thereof,  thest 
statements  being  made  for  the  purpose  of  obtaining  credit  and  ez< 
tension  of  time  upon  the  indebtedness  of  the  father,  but  neithei 
such  credit  nor  extension  of  time  is  obtained  by  reason  of  such 
statements,  and  such  statements  are  not  made  with  the  intention 
of  inducing  the  creditors  of  his  father  to  levy  attachments  on  the 
property,  and  such  creditors,  though  having  the  means  of  knowl- 
edge thereof,  make  no  inquiry  or  effort  to  determine  the  matter 
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of  ownership,  ineh  son  will  not  be  estopped   from  claiming  the 
property  and  damages  for  its  detention.     (Ohio  ▼.  dine,  262.) 
8.  Bental   Valiti — MxASUBB  OF  Damagxs. — In   the   absence   of   any 
other  showing,  rental  value  of  property  is  the  measure  of  damages 
for  its  wrongful  detention.     (Id.) 

CLAIMS.    Sea  Counties,  2,  3;  Estates  of  Deeeased  Persons,  1-8;  Pub- 
li«  Works,  !• 

COLLATEBAL  ATTACK.    See  Judgments,  i^ 

COMMON  CABBIEBS. 

1.  Injuby  to  Goods  in  Transit — Bights  of  Shipper  and  Consignxi 
TO  Bbfusx  to  Begeivb  Thsic — Damages. — As  a  general  rule,  the 
doctrine  that  where  goods  are  injured  the  owner  may  abandon 
them  as  for  a  total  loss  and  sue  for  their  value  does  not  apply 
to  contracts  of  affreightment.  The  fact  that  goods  are  injured  upon 
the  journey,  through  causes  for  which  the  carrier  is  responsible, 
does  not  of  itself  justify  the  consignee  in  refusing  to  receive  them, 
but  he  must  accept  them  and  hold  the  carrier  responsible  for  the 
injury.  Where,  however,  the  damage  is  such  that  the  entire  value 
of  the  goods  is  destroyed,  the  consignee  may  refuse  to  receive  them 
and  sue  the  carrier  for  their  value.  (Pacific  H.  Mfg.  Co.  v. 
Southern  P.  Co.,  748.) 

2.  Measure    of    Damages — Evidence — Verdict. — In    an    action    for 

damages  for  injury  to  certain  gas  furnaces  while  being  trans- 
ported by  the  defendant,  where  the  testimony  of  a  competent 
witness  shows  that  the  furnaces,  in  their  condition  as  received  at 
the  point  of  destination,  had  no  market  value  whatever,  that  the 
repairs  necessary  to  put  them  in  condition  to  be  sold  would  not 
have  restored  them  more  than  fifty  per  cent  of  their  market  value, 
and  the  cost  of  the  repairs  would  have  been  more  than  that  fifty 
per  cent,  the  jury  is  justified  in  concluding  that  the  value  of  the 
property  was  totally  destroyed;  and  if  the  amount  of  the  judg- 
ment rendered  does  not  exceed  the  original  market  value  of  the 
property,  a  claim  that  the  damages  awarded  are  excessive  cannot 
be  sustained.     (Id.) 

8.  Limitation  of  Lubiutt  of  CARRnat  —  Failure  to  Tender  Is- 
sues or  Bequest  Instructions  —  Affirmance  of  Judgment.  — 
Where  such  an  action  is  tried  upon  the  theory  that  the  defendant 
is  to  be  bound  by  its  ordinary  liability  as  a  common  carrier  (no 
special  contract  relieving  defendant  from  liability  being  set  forth 
in  its  answer),  and  the  defendant  does  not  request  any  instructions 
referring  to  a  basis  of  value  of  the  property  as  controlled  or 
limited  by  the  invoice  price  or  by  any  special  contract  or  represen- 
46  OsL  App.- 
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tation,  the  judgment  will  not  be  reversed  upon  the  ground  that 
the  case  should  have  been  tried  upon  a  different  theory  than  that 
which  was  presented  to  the  trial  court.     (Id.) 
See   Negligeneei   22. 

COMMON  LAW. 

IKTKR^BBTATION  OT — EtTEOT  OF  DECISIONS  OF  UNITSD  STATES  OOITBTB. — 

In  determining  the  doctrine  of  the  common  law,  the  courts  maj 
look  to  the  decisions  of  the  courts  of  the  United  States,  as  well 
as  those  of  £ngland|  for  their  interpretation.  (Strong  ▼.  Shatto, 
29.) 

COMMUNITY  PBOPEBTY.  See  GifU,  1;  NegUgence^  27;  Quieting 
Title,    1. 

CONDITIONS^       See  Accident  Insurance,  5. 

CONSIDERATION.  See  Contracts,  24;  Estates  of  Deceased  Persons^ 
3y  4;  Promissory  Notes,  8. 

CONSTITUTIONAL  LAW.  See  Corporations,  8;  Counties,  8;  Elec- 
tions, 1;  Instructions,  1;  Judgments,  2;  Place  of  Trial,  I,  2; 
Statutory  Construction,  6;  Street  Law,  8;   Tide  Lands.  1. 

CONSTBUCTION.  See  Accident  Insurance,  6;  Contracts,  13;  Find- 
ings, 3;  Motor  Vehicles,  4. 

CONTINUANCES    See  Criminal  Law,  19. 

CONTBACTa 

L  Agreement  With  Pabtnebshxp—Failubb  to  8tatb  Facts — ^KnowIt 
EDGE  OF  BT  Pabtneb. — A  person  contracting  with  a  partnership 
is  not  guilty  of  misrepresentation  in  not  making  known  certain 
facts  where  those  facts  are  known  to  one  of  the  members  of  the 
partnership,     (Hazzard  v.  Johnson,  19.) 

2.   ENOWLEDaE   OF   BlOHT   TO   BESCIND — PbOMPT   ACTION   BEQUIRED. — ^A 

person  entitled  to  rescind  a  contract  must  rescind  promptly  ui>on 
discoTering  the  facts  which  entitle  him  to  rescind,  if  he  is  free 
from  duress,  menace,  undue  influence,  or  disability,  and  is  aware 
of  his  right  to  rescind.  He  may  not  wait  to  ascertain  whether  the 
transaction  will  be  profitable  to  him,  and  so  speculate  upon  the 
property  and  rights  of  the  adverse  party.  This  is  particularly 
true  in  relation  to  contracts  concerning  mining  property.  (Id.) 
3.  Promptness  in  Rescinding — Section  1691,  Civil  Code,  Man- 
DATOKT. — The  language  of  section  1691  of  the  Ciyil  Code,  requiring 
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promptness  in  rescinding  upon  discoverj  of  the  fraad,  is  manda- 
tory.    (Id.) 

4.  DsFAUi/r    IN    Makino   of   Patmsnts — ^Termination    of   Lease — 

Lapse  of  Bight  to  Bsscind. — Where,  upon  the  failure  of  the 
lessees  to  make  a  certain  payment  as  provided  in  a  lease  and  option 
for  the  purchase  of  a  mine,  the  parties  enter  into  an  extension 
agreement  in  which  it  is  provided  that  the  payment  may  be  made 
by  a  given  date  from  the  proceeds  of  the  mine,  and  that  in  the 
event  the  proceeds  are  insufficient  to  make  said  payment  then,  as 
a  prerequisite  to  the  further  working  of  said  mine,  the  lessees  will 
make  good  the  deficiency,  and  it  is  provided  further  that  the  only 
penalty  for  the  failure  to  make  said  payment  will  be  the  forfeiture 
of  any  further  right  to  continue  under  the  lease,  time  being  made 
of  the  essence  of  the  agreement,  upon  the  failure  of  the  lessees  to 
make  such  payment,  the  lease  is  at  an  end  and  the  obligations  of 
the  lessor  thereunder  terminate,  and  the  lessees  have  no  right  there- 
after to  rescind  the  transaction.     (Id.) 

5.  Contracting   With  Knowledge  of  Defects — ^Estoppel  to  Use 

Facts  as  Grounds  for  Bepudiation. — ^Where  parties,  after  enter- 
ing into  a  lease  and  option  agreement  for  the  purchase  of  a  mine 
with  full  knowledge  of  certain  facts  which  will  prevent  the  lessor 
from  conveying  a  good  title  at  the  time,  take  possession  and  oper- 
ate the  mine  until  they  find  that  the  results  of  the  enterprise  are 
not  satisfactory  and  then  default  in  their  agreement,  they  may 
not  use  those  facts  which  were  known  to  them  and  which  would 
have  prevented  the  lessor  from  conveying  a  good  title  had  they 
elected  to  carry  out  the  option  to  purchase,  as  justification  for 
repudiating  the  contract,  by  asserting  that  the  lessor  was  first  in 
default     (Id.) 

0.  Conduct  of  Meroantilb  Business — Belationship  of  Parties. — 
Where  by  the  terms  of  a  written  agreement  between  two 
parties  it  is  provided  that  one  of  them  shall,  in  addition  to  his 
services  as  manager  of  a  mercantile  business  owned  by  the  other, 
furnish  the  livestock,  wagons,  trucks  and  equipment  with  feed  and 
oil,  the  use  of  which  is  required  in  conducting  the  business,  and  as 
full  compensation  therefor,  including  his  services,  he  should  receive 
one-half  of  the  net  proceeds  derived  from  the  business,  it  being 
further  expressly  provided  that  he  is  not  a  copartner  and  has  no 
interest  whatever  in  the  assets  of  the  business,  the  relationship  of 
the  parties  is  not  that  of  a  partnership,  but  that  of  employee  and 
employer.     (McPherson  ▼•  Great  Western  M.  Co.,  91.) 

7.  Use  of  Propertt  for  School  Purposes—Abandonment — Evi- 
dence.— In  this  action  by  a  school  district  to  compel  specific 
performance  of  an  alleged  contract  to  convey  certain  real 
property  and  for  the  enforcement  of  a  trust  in  the  property,  the 
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letters  and  eyidenea  intTodneed,  given  even  their  strongest  eon- 
struetion  in  favor  of  the  plaintiff,  showed  nothing  more  than  a 
willingness  on  the  part  of  defendant's  predecessor  that  the  school 
should  take  possession  of  an  indefinite  lot  of  land,  a  part  of  a 
given  quarter-section,  and  use  it  for  school  purposes  so  long  as  it 
might  need  it  therefori  or  so  long  as  the  district  might  find  it 
eonvenient  to  maintain  the  school  in  that  particular  location.  The 
plaintiff,  having  ceased  to  conduct  a  school  on  the  premises  and 
having  abandoned  possession  thereof  to  the  defendant,  waived  all 
further  right  to  possession  for  any  purpose  whatever.  (San 
Antonio  17.  B.   Dist.  v.   Huston,   224.) 

8.  AOSBXMXNT    VOE    SlLS    OF    GBOPB — ^ASSUMPTION    BT    YKNDKB — EVI- 

DBNCK— Finding.— In  this  action  for  damages  for  failure  to  de- 
liver a  erop  of  fruit,  the  agreement  between  the  defendant  and 
his  vendor  and  the  evidence  as  to  the  manner  in  which  the  crop 
was  handled  during  the  first  year  the  defendant  was  in  possession 
showed  that  he  did  not  assume  to  carry  out  the  contract  entered 
into  between  his  vendor  and  plaintiff's  assignor.  (California 
Packing  Corp.  v.  BAmirzian,  236.) 

9.  Novation— Mestino  of  Minds. — To  establish  a  novation,  the  plain- 
tiff must  show  a  meeting  of  the  minds  effecting  a  substitution  of 
the  new  party  for  the  original  party  to  the  contract.     (Id.) 

10.  Sals  of  Gbof  bt  Yendkb — ^Aogkptanoi  of  Amount  Paid-* 
Equitablb  Assignment. — Where  the  first  year  the  defendant  was 
in  possession  he  delivered  the  crop  of  fruit  grown  to  plaintiff's 
assignor  under  a  contract  entered  into  with  an  agent  of  such 
assignor  who  agreed  to  pay  him  a  higher  price  for  the  fruit  than 
was  called  for  by  the  contract  entered  into  with  his  vendor,  but 
he  was  only  paid  at  the  rate  provided  in  such  contract,  his  failure 
to  sue  for  the  difference  did  not  constitute  a  voluntary  acceptance 
of  the  benefits  of  the  contract  entered  into  by  his  vendor  such  as 
is  necessary  to  support  an  equitable  assignment.     (Id.) 

11.   INTBBFBETATION    OF — ACTION    FOB    BbBACH — EXTRINSIC    EVIDENCE — 

When  Admissible. — ^Where  a  contract  relating  to  the  purchase 
of  a  crop  of  beans  is  not  so  plain  and  unambiguous  as  to  speak 
for  itself  unaided  by  extrinsic  evidence,  in  an  action  for  a  breach 
thereof,  testimony  as  to  the  nature  and  details  of  the  transaction, 
the  custom  prevailing  in  the  community  in  the  raising  of  beans, 
and  the  sale  of  the  crop,  and  matters  incidental  thereto,  is  ad^nis- 
sible,  not  for  the  purpose  of  varying  the  terms  of  the  contract, 
but  to  explain  it  and  to  enable  the  court  to  arrive  at  and  inter- 
pret it  in  the  sense  in  which  the  parties  understood  it.  (Brett 
▼.  Yanomar  Producers,   286.) 

12.  Appeal — Absbnob  of  Evidence — Presumption. — In  the  absenc 
of    any    transcript    of    the    testimony    ur    bill    of    exceptions,    on 
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appeal  from  the  jud|pnent  in  rach  action,  it  must  be  assumed  that 
the  evidence  presented  in  support  of  the  findings  was  competent  to 
establish  the  allegations  on  which  thej  were  based,  and  was  re- 
ceived  without  any  objection,  and  was  suiBcient  to  sustain  the  facts 
feund.     (Id.) 

18.  OoNSTBuonoN  OF  —  Findings — ^Whin  of  Law  oa  Fact. — The 
eonstruction  of  a  contract,  where  that  construction  is  to  be  arrived 
at  from  a  mere  reading  of  the  agreement  itself,  or  from  such 
reading  aided  hj  extrinsic  eridence  of  circumstances  and  the  Uke, 
it  always  a  eonstruction  of  law;  but  when  the  meaning  and  con- 
etruetion  of  the  eontraet  are  doubtful  and  depend  upon  extrinsic 
evidence,  there  may  be  a  conflict  in  the  extrinsic  evidence  itself, 
in  which  case  the  determination  of  that  conflict  results  in  a  finding 
of   pure   fkct.     (Id.) 

14.  IssuKS — ^FoBic  OF  Statbmxnt  in  Ooicplaint— Sufficienct  fob 
PUBPOSS  OF  Findings. — Where  in  an  action  for  a  breach  of 
contract  the  plaintiff  has  selected  his  own  terms  by  which  to  tender 
the  material  issue  of  fact  as  to  what  the  contract  was,  that  form 
of  statement  is  suiBcient  for  the  purpose  of  a  finding.     (Id.) 

15.  Vbndob  and  Vbndxi — ^Action  to  Recovbb  Unpaid  Installments — 

BiASONABLKNVss  OF  CONTRACT — PLEADING. — An  actiou  to  recover 
the  amount  of  certain  installmcDts  due  and  unpaid  as  part  of  the 
purchase  price  provided  in  a  contract  of  sale  of  real  property  is  an 
action  at  law  to  recover  money  due  on  the  contract  and  not  an 
action  in  equity  to  compel  specific  performance  of  the  contract; 
and  in  such  an  action  it  is  not  necessary  to  allege  or  to  state 
facts  showing  that  the  contract  is  as  to  the  defendant  fair,  just| 
and  reasonable.     (Paramore  v.  Colby,  559.) 

16.  Natdbb  of—Ambiguity  and  Unceetainty — Pabol  Evidencb. — 
Where  written  agreements  relating  to  real  property  are  ambiguous 
and  uncertain  as  to  whether  they  were  intended  to  constitute  an 
option  to  purchase  the  property  or  a  lease  thereof  with  an  option 
to  purchase,  in  order  to  arrive  at  a  correct  interpretation  the  trial 
court,  in  an  action  based  thereon,  is  justified  in  resorting  to 
evidence  of  the  circumstances  under  which  they  were  executed, 
including  the  situation  of  the  subject  matter  thereof  and  of  the 
parties  thereto.     (Brady  v.  Fowler,  588.) 

17.  Findings — Appeal    on    Jitdgment-bolii    Alone — Presumptions.— 

The  trial  court,  in  such  action,  having  admitted  evidence  upon 
iuch  points  and  having  determined  that  the  instruments  did  not 
constitute  a  lease,  and  the  appeal  from  the  judgment  based  on 
such  finding  having  been  taken  on  the  judgment- roll  alone,  the 
appellate  court  must  assume  that  the  evidence  thus  admitted  fully 
supported   the  findings   of  the  trial   court,     (Id.) 
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18.  AOBXEMENT     TO     PAT     TAZSS--TEB1IINATI0N     OF     OPTION — ^EXTKNT 

OF  Liability. — Where  such  agreements  provided  that  the  holder  of 
such  option  should  paj  all  taxes  assessed  upon  the  property  during 
the  term  of  the  option^  he  became  liable  only  for  the  taxes  which 
became  due  prior  to  the  termination  of  the  option,  notwithstand- 
ing the  owner  of  the  property  did  not  resume  control  and  domin- 
ion over  the  property  until  a  later  date.     (Id.) 

19.  AonoN    ON    Contracts — ^Aicbiguity    and    IJncebtaintt  —  Issnxs 

— Pabol  Evidence — Findings. — ^The  agreements  set  out  in  the  com- 
plaint having  been  ambiguous  and  uncertain,  and  there  having  been 
an  issue  as  to  the  correct  interpretation  thereof,  the  trial  court 
having  properly  admitted  evidence  of  the  circumstances  under  which 
they  were  executed,  its  findings  touching  those  circumstances  can- 
not be  said  to  be  outside  the  issues  made  by  the  pleadings.     (Id.) 

20.  Option  to  Purchase  Real  Pbopertt— Agreement  to  Pat  Taxes 
— EtsTENT  OF  Liability. — Where  the  holder  of  an  option  to  purchase 
eertain  real  property  agrees  to  pay  the  taxes  assessed  upon  the 
property  during  the  term  of  the  option,  he  is  liable  for  all  taxes 
that  become  payable  during  the  life  of  the  option,  although  such 
taxes  are  not  required  by  law  to  be  paid  until  the  day  on  which 
the  option  lapses.     (Brady  v.  Fowler,  592.) 

21.  Assignment  of  Option — £!xprbss  Assumption  of  Obligations  bt 
Ajs^signeb  Unnecsssabt.— Where  by  its  terms  the  obligations  of 
such  option  are  expressly  made  binding  upon  the  successors  and 
assigns  of  the  parties  thereto,  no  express  assumption  of  such  obli- 
gations by  the  assignee  of  the  holder  of  the  option  are  nect^sary 
to  render  such  assignee  liable  thereon,  especially  where  he  has 
enjoyed  the  rights  arising  from  the  holding  of  such  option.     (Td.) 

22.  Continuing  Liabiutt  of  Assignob.— The  obligations  of  an  assignor 

of  a  contract  continue  to  rest  upon  him,  and  he  will  be  required  to 
respond  to  the  other  party  to  the  contract  in  the  event  of  the 
default  on  the  part  of  the  assignee.     (Id.) 

23.  Aocxptanob  of  Plans  and  Specifications—Failure  to  Proceed 
With  Construction — Liability  for  Architect's  Compensation 
Promised — Evidence — Findings.— In  this  action  to  recover  the 
compensation  the  board  of  trustees  of  the  defendant  high  school 
district  stated  in  their  published  notice  they  would  pay  to  the 
architect  whose  plans  and  specifications  in  detail  for  a  proposed 
addition  and  extension  to  the  high  school  of  the  district  were 
adopted,  the  evidence  was  sufiicient  to  support  the  finding  of  the 
trial  court  that  on  a  given  date,  the  said  board  of  trustees,  after 
duly  considering  all  of  the  plans  and  specifications  submitted 
under  said  notice,  by  resolution  and  order  spread  upon  the  minutes 
of  the  said  board,  adopted  the  plans  and  specifications  submitted 
by  plaintiff,  subject  to  a  condition  subsequent,  to   wit,   that   the 
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plaintiff  should  modify  and  change  the  plans  to  the  eatisfaetion 
of  the  board;  and  said  board,  haying  thereafter  failed  and  re- 
fused to  proceed  further  with  the  construction  of  said  building, 
and  not  having  requested  plaintiff  to  make  any  modifications  or 
changes  in  said  plans  and  specifications,  but  haying  failed  and  re- 
fused to  pay  plaintiff  the  agreed  compensation,  the  latter,  having 
stood  ready  to  comply  with  all  the  conditions  of  his  contract, 
became  entitled  to  the  compensation  agreed  to  be  paid.  (Harris 
▼.  Central  Union  H.  8.  Dist.,  669.) 

24.  Salb  of  Interest  in  Business  —  Existence  of  Pabtnership — 

Evidence — Findings. — In  this  action  to  recover  upon  three  promis- 
sory notes  executed  by  defendant  to  plaintiff  as  part  consider- 
ation for  the  transfer  by  plaintiff  to  defendant  of  the  former's 
interest  in  the  business  conducted  by  them,  in  which  action  th« 
defendant  pleaded  failure  of  consideration  based  upon  an  alleged 
breach  by  plaintiff  of  an  agreement  not  to  engage  in  business  in 
competition  with  defendant,  there  was  no  evidence  to  support  the 
court's  findings  that  the  partnership  between  plaintiff  and  de- 
fendant continued  to  exist  at  the  time  of  said  transaction,  not- 
withstanding the  prior  formation  of  a  corporation  bearing  the 
same  name,  and  that  the  sale  of  plaintiff's  interest  was  in  reality 
a  sale  of  a  partnership  interest,  made  in  contemplation  of  a  dit- 
solution  of  the  partnership.     (Cavasso  v.  Downey,  780.) 

25.  Contract  in  Restraint  of  Trade— Sals  of  Corporate  Stock 
— Agreement  not  to  Engage  in  Competitive  Business  Void. — An 
agreement  by  one  stockholder  of  a  corporation  with  another  not 
to  engage  in  a  competitive  business  in  a  given  city  for  five  years, 
entered  into  by  said  parties  in  connection  with  the  sale  and 
transfer  to  the  latter  of  the  former's  stock  and  interest  in  said 
corporation  and  business,  is  void.     (Id.) 

See  Accounting,  3;  Agency,  3-6,  8;  Attachment,  1;  Boundaries, 
4;  Broker's  Commissions,  1-3;  Corporations,  1;  Counties,  3-6; 
Employer  and  ETmployee,  1,  8;  Misrepresentations,  1;  Mort- 
gages, 6,  10;  Municipal  Corporations,  1,  3,  4;  Payment,  4; 
Place  of  Trial,  4;  Pleading,  8,  12;  Publid  Works,  1;  Sales, 
8-6;  Vendor  and  Vendee,  1. 

CONVERSION. 

1.  Expenditures  in  Pursuit  of  Property — ^Damages.— In  an  action 
for  the  wrongful  conversion  of  property  a  plaintiff  is  entitled  to 
recover  a  fail  compensation  as  damages  for  time  and  money  prop- 
erly expended  in  pursuit  thereof.     (Hall  v.  dine,  616.) 

2.  Tortious  Act  Implied — Demand  and  Refusal  to  Deliver  Prop^ 
erty  Insufficient. — Conversion  implies  a  tortious  act  on  the  part 
of  the  defendant.    It  must  be  made  to  appear  that  he  has  by  some 
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act  wrongfully  assumed  title  in  himself  or  dominion  over  the 
property  inconaistent  with  plaintiff's  right  thereto.  Proof  of  the 
mere  demand  and  refusal  to  deliver  the  property  in  itself  is 
insnlBeient  to  constitute  conversion,  for  the  reason  that  such  re- 
fusal may  be  due  to  loss  or  destruction  of  the  property  by  rea- 
■on  of  which  defendant  is  unable  to  deHver  it.  (Oasa  ▼.  Ocean 
Park  Bath  Co.,  656.) 

8.  Pleading — ^Pbxbxntation  of  Two  Theobies— Failubb  to  Demub 
—  Advebss  Finding  on  One  Theory  —  Bight  to  Begoveb  on 
Other. — ^In  an  action  to  secure  the  return  and  redelivery  of  cer- 
tain personal  property,  alleged  to  have  been  deposited  with  the 
defendant  as  bailee  and  by  the  latter  converted  to  ita  own  use, 
or  the  value  thereof,  together  with  reimbursement  for  time  and 
money  expended  in  pursuit  thereof,  where  the  allegations  of  the 
eomplainty  to  which  no  demurrer  is  interposed,  are  such  as  to  pre- 
sent two  theories,  upon  either  of  which  recovery  might  be  had,  and 
the  findings  as  to  one  are  adverse  to  plaintiif  but  as  to  the  other 
they  are  in  his  favor,  he  is  entitled  to  judgment  on  the  latter 
theory.     (Id*) 

CONYEYANGB.    Bee  Deeds. 

COBPOBATIONS. 

1.  Conditional  Subscriptions— Waiveb  of  Bight  to  Bescind. — 
Where  a  subscriber  to  the  capital  stock  of  a  corporation  which 
has  been  granted  a  permit  to  sell  its  stock  upon  certain  given 
conditions,  among  them  being  a  condition  that  the  subscriptions 
shall  within  a  given  time  be  subject  to  rescission  by  the  sub- 
scriber, expressly  waives  the  conditions  contained  in  such  permit 
and  thereafter  allows  the  time  within  which  such  subscription 
might  be  rescinded  under  the  permit  to  lapse,  the  corporation 
cannot  gratuitously  afford  him  such  right  at  the  expense  of  a 
ereditor  of  the  corporation.     (Barnard  v.  Melntire,  323.) 

2.  Unpaid  Subsobiptions — Liability  to  Creditors. — Such  subscriber, 
having  waived  all  right  to  rescind  and  the  corporation  not  having 
released  him  from  his  subscription,  is  liable  for  the  unpaid  bal- 
ance due  thereon  to  a  creditor  of  the  corporation.     (Id.) 

8.  Interim  Certifioates  Evidencing  Bonds— Acgeptanob  of  Pay- 
ments ON  Certificates — Waiver  of  Bonds  by  Beoord  Owner. — 
Where  the  record  owner  of  interim  certificates,  which  have  been 
issued  as  evidence  of  certain  bonds  to  be  issued  not  later  than  a 
given  date  by  a  corporation,  is  a  director  of  said  eoxporation  and 
concurs  in  the  opinion  of  his  codirectors  that  it  is  to  the  interest 
of  the  corporation  not  to  issue  the  bonds  but  to  pay  in  cash, 
from   time  to   time   as  it   is   able,   the   face   thereof,  and  there 
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after,  but  prior  to  the  time  payment  would  hare  been  due  had 
bonds  been  issued,  the  corporation,  without  knowledge  of  the  fact 
that  the  certificates  have  been  transferred  to  another,  makes  cer- 
tain payments  on  account  to  such  record  owner,  who  pays  the 
same  over  to  the  assignee  of  the  eertificates,  and  the  latter  accepts 
the  same  without  objection,  the  issuance  of  such  bonds  is  waived. 
(Smith  ▼•  Central  etc  Improvement  Co.,  384.) 

4.  ASSIONIONT     or     CXBTUIOATES — WANT     OF     NOTICB  —  PAYMKNTS 

TO  BsooBD  OwNEB — ^EsTOPPSL — ISSUES — FINDINGS. — ^Where  in  an 
action  to  recover  the  value  of  certain  bonds  which  were  to  have 
been  issued  by  the  defendant  corporation,  and  which  were  evidenced 
by  certain  interim  certificates,  the  court  finds  that  the  corporation, 
at  the  direction  of  the  record  owner  thereof,  made  certain  charges 
against  such  certificates  in  good  faith  and  without  knowledge  of 
facts  or  eircumstances  sufficient  to  put  it  upon  inquiry  as  to  the 
assignment  of  such  certificates,  it  is  immaterial  that  the  court 
finds  an  estoppel  against  such  assignee  different  from  that  pleaded 
in  the  defendant's  answer  and  outside  of  the  issues.     (Id.) 

5.  Conditional  Tender  of  Fubtheb  Payments— -Indobsbment  upon 

CEBTincATES  OP  Priob  PAYMENTS.  —  Such  Corporation,  having 
made  such  prior  charges  against  the  interim  certificates  in  good 
faith  and  without  knowledge  of  their  assignment,  had  a  right  to 
demand,  as  a  condition  concurrent  with  the  making  of  further 
payments  thereon,  that  the  eertificates  be  brought  in  for  indorse- 
ment thereupon  of  the  prior  payments  made  and  credits  given. 
(M.) 

6.  Advanob    Payment   of    Indebtedness  —  Waiver   of   Pbemium. — 

Where  the  issuance  of  bonds  is  waived,  the  condition  to  have  been 
contained  in  sueh  bonds,  but  which  is  not  eontained  in  the  interim 
certificates,  giving  the  corporation  after  a  given  time  the  right  to 
call  the  bonds  before  maturity  by  paying  an  additional  five  per 
cent  upon  the  principal  of  the  bonds,  is  also  waived.     (Id.) 

7.  DlSINOOBPOBATION — PAYMENT    OF    DeBTS — LeVY    OF    ASSESSMENT. — 

In  order  to  accomplish  the  disincorporation  of  a  corporation  and 
wind  up  its  affairs  as  such,  it  is  a  legal  prerequisite  that  the 
debts  of  the  corporation  be  paid,  and,  if  necessary,  an  assessment 
may  be  levied  for  that  purpose.  (Dammann  ▼.  Hydraulic  Clutch 
Co.,  511. 
8.  Dissolution  fob  Pubpose  of  Inoobpobation  in  Anothsb  State — 
Constitutionality. — The  fact  that  the  same  individuals  who  at 
present  comprise  the  officers  and  directors  of  a  corporation  organ- 
iied  under  the  laws  of  this  state  may,  after  its  disincorporation, 
go  to  another  state,  under  the  laws  of  which  they  may  believe  more 
freedom  of  action  will  be  given  to  them,  while  one  may  not 
approve  of  that  course,  still  it  is  a  violatiun  of  no  law  and  is  but 
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the  ezereise  of  a  right  guaranteed  under  the  eonstitntion  of  the 
United  States.     (Id.) 

9.  Makino  Dividends  Ottt  or  GiAPiTAir— Statutory  Liabilitt  of  Di- 
.  BXCTOBS — Bight  of  Corporation  to  ENFORCE.--Where  the  direetors 
'  of  a  eorporation  make  dividends  out  of  other  than  surplus  profits, 
contrary  to  the  provisions  of  section  309  of  the  Civil  Code,  the 
right  to  recover  upon  the  liability  defined  by  that  section  is  not 
limited  to  a  recovery  on  behalf  of  the  stockholders  or  the  creditors 
of  the  corporation,  but  the  corporation  itself  may  maintain  a  suit 
to  enforce  such  liability.  (Southern  CaL  Home  Builders  ▼•  Young, 
679.) 

10.  Actual  Damaok  to  Corporation. — Where  the  directors  of  a  eor- 
poration make  dividends  out  of  other  than  surplus  profits  con- 
trary to  the  provisions  of  section  309  of  the  Civil  Code,  the 
actual  damage  to  the  eorporation  is  the  amount  which  its  capital 
is  depleted  by  the  unlawful  dividends.     (Id.) 

11.  Becovxry    by    Corporation    from    Stockholders  —  Diminution 

OF  Bight  to  Becovxr  Against  Directors. — The  right  of  the  eor- 
poration to  recover  from  those  to  whom  corporate  assets  may  have 
been  unlawfully  transferred  does  not  affect  the  statutory  lia- 
bility of  the  directors  who  n.ade  the  unlawful  distribution,  un- 
less the  eorporation,  in  the  exercise  of  the  first  right,  causes  the 
replacement,  in  whole  or  in  part,  of  what  was  taken  from  the 
corporation.  In  that  event  the  liability  of  the  directors  would  be 
diminished  proportionately  or  expunged,  since  the  corporation 
would  be  entitled  to  what  was  taken  and  no  more.     (Id.) 

12.  Action  to  Enforce  Statutory  Liabiuty  of  Directors — ^Parties 
— Bights  of  Directors  Against  Stockholders  Immaterial. — In 
an  action  by  the  corporation  against  the  directors  to  enforce  the 
liability  of  the  latter  for  making  dividends  out  of  other  than  sur- 
plus profits,  neither  the  corporation  nor  the  court  is  concerned 
with  the  question  of  any  subsequent  rights  of  the  directors  to  pur- 
sue the  stockholders  to  whom  such  dividends  were  paid,  they  being 
neither  necessary  nor  proper  parties  to  the  litigation.     (Id.) 

13.  Acceptance  of  Unlawful  Dividends — ^Batification — Estoppel. 

The  mere  acceptance  by  the  stockholders  of  the  dividends  de- 
clared out  of  other  than  surplus  profits,  unaccompanied  by  any 
other  fact  which  might  present  equitable  considerations,  will  neither 
operate  as  a  ratification  of  the  wrongful  act  nor  as  an  estoppel 
against  the  right  of  the  corporation  to  enforce  the  statutory  lia- 
bility defined  by  section  309  of  the  Civil  Code.     (Id.) 

14.  Good    Faith    of    Directors — When    a    DEFENSE.>-In    an    action 

by  the  corporation  to  recover  upon  the  statutory  liability  of  the 
directors  for  having  made  dividends  out  of  other  than  surplus 
profits,  good  faith  on  the  part  of  the  directors  in  believing  that 
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there  were  surplus  profits  out  of  which  such  dividends  could  be 
paid  does  not  constitute  a  defense.  If  that  defense  could  ever  be 
considered,  it  would  only  be  where  the  pleadingrg  clearlj  and  in 
detail  show  the  facts  of  fraud  and  dishonesty  practiced  upon  the 
directors,  and  further  show  facts  from  which  the  conclusion 
would  follow  irresistibly  that  the  directors  could  not  have 
guarded  against  such  fraud.     (Id.) 

15.  Surplus  Psorrrs  Detinxd. — ^The  term  "surplus  profits''  is  the 
equiyalent  of  net  receipts,  that  is,  the  receipts  of  a  business  after 
deducting  current  expenses.  Neither  money  earned  as  interest, 
however  well  secured,  or  certain  to  be  eventually  paid,  nor  mere 
advance  in  value  of  property  prior  to  its  sale,  nor  estimated 
profits  on  partially  executed  contracts,  constitute  profits  within 
the  meaning  of  the  statute  so  as  to  entitle  the  directors  of  a  cor- 
poration to  make  dividends  therefrom.     (Id.) 

See  Accounting,  3;  Agency,  5;  Contracts,  25;  Evidence,  4; 
Payment,  1;  Place  of  Trial,  1,  3;  Pleading,  8,  6,  9;  Promia- 
soiy  Notes,  8,  6. 

COSTS. 

Nature  of  Bioht  to — When  vat  be  Keoovxbbd. — The  right  to  re- 
cover costs  is  purely  statutory,  and  in  the  absence  of  statute,  no 
costs  can  be  recovered  by  either  party,  whether  the  court  is  sitting 
as  a  court  of  law  or  of  equity.     (People  v.  Feraud,  765.) 

See  Appeal,  8;  Mortgages,  2;  Bed  Light  Abatement  Act,  A,  5. 

OOUNTira. 

L  Partnership  Claims  Against— Verifioation  of. — Sections  4075 
and  4076  of  the  Political  Code  do  not  require  that  partnership 
claims  against  a  county  shall  be  verified  by  a  member  of  the  part- 
nership.    (Nohl  V.  County  of  Del  Norte,  306.) 

2.  FoRic    of    Claims — Waiver    of    Objections. — Where    claims    pre- 

sented to  the  supervisors  are  passed  upon  and  rejected,  and  no 
objection  is  made  to  the  form  until  after  the  commencement  of 
an  action  thereon,  objection  as  to  the  form  of  the  claim  presented 
is  waived.     (Id.) 

3.  Rejection  of  Claims — Right  to  Bring  Suit. — ^Where  claims 
against  a  county  growing  out  of  an  alleged  violation  of  a  certain 
contract  for  road  work  are  passed  upon  and  rejected,  the  claimant 
may,  under  the  provisions  of  section  4078  of  the  Political  Code, 
bring  a  suit  thereon,  notwithstanding  such  claims  were  not  ap- 
proved, before  filing,  by  the  road  commissioner,  or  some  other 
ofSLeeTf  as  required  by  section  4076  of  said  code.     (Id.) 
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4.  Action  vok  Damages  iob  Bbxach  of  Contbaot — Au^egation 
OF  NoNPATMKNT. — In  an  aetion  for  damages  for  breach  of  con- 
tract, it  is  sufficient  for  the  purposes  of  demurrer  to  aver  in  the 
complaint  the  eontraet,  the  breaeh  complained  of,  and  general 
damages.    An  allegation  of  nonpayment  is  not  necessary,     (Id.) 

5.  FAILUSI     of      PERFOmiCANd  —  SUFFIdlNOT     OF      ALLEGATION — ^DB- 

ICTTBBEB. — ^In  an  action  for  damages  for  breach  of  contract  an  al- 
legation that  "contrary  to  the  wishes  and  will  of  plaintiifs,  de- 
fendant did  wrongfully  and  without  cause  fail  and  refuse  to  per- 
form said  agreement  according  to  the  terms  thereof  or  at  all,  to 
plaintiffs'  damage/'  etc.,  is  sufficient  to  withstand  a  general  de- 
murrer. The  objection  that  the  complaint  does  not  show  how  or 
in  what  respect  the  defendant  failed  to  perform  its  part  of  the 
eontraet  should  be  taken  by  special  demurrer.     (Id.) 

6.  Contract  bt  Supebyisobs— Liabilitt  of  Countt  fob  Viola- 
tion.— Where  the  supervisors  acted  within  the  scope  of  their  au- 
thority as  agents  of  the  county  in  entering  into  the  contract,  and 
had  the  power  to  authorize  the  acts  complained  of  and  to  bind 
the  county  therefor,  the  contract  being  one  which  they  were  em- 
powered  to  make,  the  eounty  is  liable  for  the  violation  of  such 
eontraet.     (Id.) 

7.  Tbanspobtation  of  Intozioating  Liquobs — Power  of  Scpeb- 
VIS0B8  to  Begulats. — The  board  of  supervisors  has  the  power 
to  provide  that  no  package  or  eonsi^^iment  of  intoxicating  liquors 
shall  be  brought  into  or  transported  through  the  county  unless 
a  prescribed  label  showing  the  true  name  and  quantity  of 
each  kind  of  liquor  therein  contained,  and  the  names  and  addresses 
of  the  consignor  and  eonsignee,  shall  have  been  placed  thereon  be- 
fore leaving  the  place  of  business  of  the  person  furnishing  the 
package  of  liquor,  even  though  that  place  be  in  another  county. 
(People  T.  Velarde,  620.) 

B.  Scope  of  Pouge  Powebs. — The  police  power  vested  in  every 
county  by  section  11,  article  XI,  of  the  constitution  is  as  broad  as 
that  vested  in  the  legislature  itself,  subject  to  the  two  exceptions 
that  it  is  local  to  the  county  and  that  it  is  subject  to  the  general 
laws.     (Id.) 

9.  PowEB  to  Prohibit  Sale  of  Intoxicating  Liquobs. — ^A  county, 
in  the  exercise  of  its  police  power,  may  prohibit  the  selling  of 
intoxicating  liquors  within  its  jurisdiction.     (Id.) 

10.  SUPPBESSION  OF  PXJBUC  EVIL — ADOPTION  OF  BSASONABLB  MEASURES. 

When  a  county,  asserting  its  recognised  authority,  undertakes  to 
suppress  what  it  is  free  to  regard  as  a  publie  evil,  it  may 
adopt  such  measures  having  reasonable  relation  to  that  end  as  it 
may  deem  necessary  in  order  to  make  that  action  effective. 
It  does  not  follow  that  because  a  transaction,  separately  considered, 
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is  innocaouB,  it  may  not  be  included  in  a  prohibition  the  leope  of 
whiehy  in  the  legislative  judgment,  is  regarded  as  essential  to  the 
aoeomplishment  of  the  primary  purpose  of  the  enactment.     (Id.) 

11.  Review  of  Legislative  Jttdgment  by  Goxtbts. — With  the  wisdom 
of  the  exercise  of  the  legislative  judgment  the  court  has  no  con- 
eem;  and,  unless  it  dearly  appears  that  the  ordinance  has  no 
substantial  relation  to  a  proper  purpose,  it  cannot  be  said  that 
the  limit  of  legislative  power  has  been  transcended.     (Id.) 

18.  Bbgulatino  Tbanspobtation  of  Intozigatino  Liquobs  —  Bbjl- 
80NABLBNES8  OF  Obdinangb. — There  is  nothing  unreasonable  or  op- 
pressive about  a  county  ordinance  which  declares  that  it  shall  be 
unlawful  for  any  person  to  carry  or  tranport  into  the  county  "any 
intoxicating  liquor  without  having  placed  upon  each  package  and 
consignment  thereof  a  mark  or  label  showing  the  true  name  and 
quantity  of  each  kind  of  liquor  therein  contained,  and  the  names 
and  addresses  of  the  consignor  and  consignee,  •  .  .  and  all  such 
packages  shall  be  so  marked  and  labeled  before  leaving  the  place  of 
business  of  the  person  ...  so  furnishing,  shipping  or  delivering 
the  same,  provided,  however,  that  this  section  shall  have  no  refer- 
ence to  interstate  commerce  passing  through  the  county."     (Id.) 

18.  Eztbatebbitobial  Scope  of  County  Obmnance. — Such  an  ordi- 
nance does  not  constitute  an  attempted  exercise  of  police  power 
beyond  the  county's  limits,  but  operates  only  within  the  county  to 
prevent  the  act  of  carrying  or  transporting  through  or  across  the 
county  any  intoxicating  liquor  that  has  not  been  marked  or  labeled 
in  the   prescribed  manner.     (Id.) 

14.  NONEZEMFtlON     OF    INCORPOBATED     TEBBITOBT — ^VALIDITY    OF    OBDI- 

kancb. — A  county  police  regulation  is  not  void  merely  because 
the  ordinance  does  not  expressly  exempt  from  its  operation  the 
territory  of  all  the  incorporated  cities  and  towns  within  the 
county.  A  failure  to  expressly  exempt  from  an  ordinance  terri- 
tory over  which  the  county  cannot  exercise  its  police  powers  is 
not  evincive  of  an  attempt  to  assert  the  countjr's  authority  over 
such  territory. 

15.  Adoption   of   Reasonable  Regulations — Impaibment  of  Rights 

OF  Individuals. — As  a  means  of  preventing  the  illegal  sale 
of  liquor  within  the  county,  outside  of  municipal  corporations,  the 
county  has  the  right  to  prescribe  any  reasonable  regulation  as  a 
condition  to  the  exercise  of  the  right  to  bring  liquor  into  or  trans- 
port it  across  any  part  of  the  county,  even  though  such  liquor  be 
owned  by  the  person  bringing  it  into  the  county  and  it  be  intended 
for  his  own  personal  use.     (Id.) 

16.  Invalidity  of  Sepabate  Pbovision  of  Oedinance — ^Remainder 
Enforceabus. — The  fact  that  there  is  a  conflict  between  tbe 
penalty  provided  by  a  given  section  of  a  county  ordinance  for 
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a  particular  offense  and  the  penalty  prorided  bj  the  state  law  for 
the  same  offense  cannot  affect  the  yaliditj  of  other  sections  of  the 
ordinance.  A  conntj  ordinance,  like  a  legislative  statute,  maj  be 
good  in  part  and  upheld,  while  a  part  maj  be  illegal  and  void;  and 
if  there  are  several  provisions  of  an  ordinance,  some  of  which  are 
void  and  others  valid,  and  a  penalty  is  provided  applying  to  each 
offense  separately,  the  ordinance  may  be  enforced  as  to  the  offenses 
respecting  which  it  is  valid,  just  as  if  the  void  parts  never  had 
been   incorporated   therein.     (Id.) 

17.  Pbosioution  roB  Violation  of  Obmnanok  —  Failubb  to  Ob- 
JXCT  TO  OnvB  or  Copy  in  Evidenob — Pbxsuhftions. — Where  bo 
objection  is  made  to  the  offer  in  evidence  of  a  copy  of  a  county 
ordinance,  and  the  ordinanoe  is  thereupon  introduced  in  evidence, 
the  failure  to  object  to  its  introduction  must  be  construed  as  an 
admission  that  it  was  competent  evidence,  and  that  all  essential 
prerequisites  to  make  it  an  existing  and  operative  by-law  of  the 
county  had  been  complied  with.     (Id.) 

18.  OrrxB  or  Beibb — Gonsoiousnbbb  or  Qxjwi  —  EvrnxNox. — ^In  a 
prosecution  for  the  violation  of  a  provision  of  a  eounty  ordinance 
regulating  the  carrying  and  transportation  of  intoxicating  liquors 
within  its  boundaries,  evidence  that  soon  after  the  arrest  the  de- 
fendant offered  the  arresting  of&cer  a  sum  of  money  if  he  would 
let  him  go  is  admissible  as  an  admission  tending  to  diow  eonseious- 
nees  of  guilt.     (Id.) 

19.  Locus  Deucti — SuFriciENCT  or  Intobication. — ^In  such  a  prose- 
cution it  is  not  necessary  that  the  information  should  specifically 
allege  that  the  offense  was  committed  outside  of  an  incorporated 
city  or  town.  It  is  sufficient  if  it  follows  the  languaga  of  the 
ordinance.     (Id.) 

SO.  Locus  Delicti  Within  Oountt— Jubioul  NonoB.— Where  the 
defendant,  while  actually  violating  a  provision  of  the  ordinance, 
is  arrested  at  a  spot  on  a  well-known  highway  within  the  conn^, 
about  a  mile  and  a  half  from  a  given  town,  fho  court  will  take 
judicial  notice  that  such  place  is  not  within  the  limits  of  any  in- 
corporated city  or  town.     (Id.) 

21.  Impbisonment  in  Default  of  Patioent  or  Fins— &bonxous 
Judgment. — Where  such  an  ordinance  provides  that  a  person 
convicted  of  a  violation  of  any  of  its  provisions  shall  be  fined  not 
more  than  a  given  sum,  or  be  imprisoned  in  the  eounty  jaO  for  not 
more  than  a  given  period,  or  be  punished  by  both  sueh  line  and  im-> 
prisonment,  and  a  judgment  of  both  fine  and  imprisonment  are 
imposed,  the  court  is  without  power  to  further  order  that  in 
default  of  the  payment  of  the  fine  the  defendant  is  "to  serve 
out  this  sentence  in  the  county  jail  at  the  rate  of  two  dollara  per 
day."     (Id.) 
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OOUBTS.    See  Superior  Court 
COYENANT&    Bee  Deedi,  1. 
CBIMINAL  LAW. 

1.  DiSTUBBANOE   OT   PUBLIO   MSETING — CONSTBTTGTION    OF  SECTION   403, 

Penal  Code — ^Belevanct  or  Hbai>-notes. — The  title  or  head-note 
of  section  403  of  the  Penal  Code,  "Disturbance  of  Public  Meet- 
ings, Other  Than  Beligious  or  Political/'  must  be  deemed  a  part 
of  the  substance  of  the  enactment  and  accorded  the  same  effect 
as  though  written  into  the  bodj  of  the  law;  hence,  the  section 
must  be  construed  as  not  applicable  to  one  who  disturbs  an 
assembly  or  meeting,  unless  it  further  appears  that  such  meeting 
or  assembly  was  of  a  public  character.  (Farraher  t.  Superior 
Court,  4. 

2.  SuFnoiENCT  or  Complaint. — ^A  complaint  charging  the  defendant 
with  having  willfully  and  unlawfully  disturbed  a  certain  assembly 
and  meeting  does  not  state  facts  constituting  an  offense,  unless 
it  appears  from  the  complaint  or  from  a  proyision  of  the  law 
defining  the  character  of  such  a  meeting  that  it  was  of  a  public 
character.     (Id.) 

8.  iNSumoiENT  Complaint — ^Pbohibition — Appeal. — Notwithstanding 
the  Insufficiency  of  such  complaint,  prohibition  will  not  lie  against 
the  justice's  court  proceeding  with  the  trial  of  the  defendant 
thereon.  If  convicted,  he  would  have  a  plain,  speedy,  and  ade- 
quate remedy  by  appeal  to  the  superior  court.     (Id.) 

4.  Appeal  to  Superior  Court — ^Denial  or  Motion  to  Dismiss — 
Prohibition. — ^Where,  after  conviction  in  the  justice's  court,  the 
defendant  avails  himself  of  the  remedy  by  appeal  to  the  superior 
eourt,  and,  on  perfecting  the  same,  makes  a  motion  to  dismiss  the 
action  for  want  of  a  sufficient  complaint,  but  the  superior  court 
denies  such  motion  and  threatens  to  and  will,  unless  restrained  by 
an  order  of  a  higher  court,  proceed  with  the  trial  for  the  purpose 
of  determining  whether  or  not  the  judgment  of  the  justice's  court 
should  be  modified,  prohibition  will  lie  to  prevent  such  superior 
court  from  taking  any  action  in  the  case  other  than  to  make  an 
order  dismissing  the  same.     (Id.) 

6.  Laroent — Pleading. — It  is  not  necessary  in  an  indictment  for 
larceny  to  set  forth  in  detail  the  evidence  by  which  the  larceny 
is  to  be  proved.     (People  t.  Evanoff,  108.) 

6.  SumdXNOT  or  Indictment. — ^Where  an  indictment  is  in  two 
counts,  the  first  for  obtaining  money  under  false  pretenses,  in 
which  the  false  pretenses  are  alleged  in  detail,  and  the  second  for 
grand  larceny,  the  latter  count  being  in  the  ordinary  form  of  an 
indictment  for  grand  larceny,  the  charge  of  larceny  in  the  indict- 
ment  is   sufficient  without   the   addition   of   the  clause   "that   the 
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allegations  in  both  the  first  and  seoond  counts  of  this  indictment 
constitute  different  statements  of  the  same  offense  and  relate  to 
the  same  acts,  transactions,  and  offenses/'  and  such  a  reference 
from  one  count  to  the  other  does  not  incorporate  the  allegations 
of  the  first  eount  in  the  second.     (Id.) 

7.  SumciENCT    ov    Eaoh    Oount.  —  Material    allegations    mnst    be 

made  in  every  count  of  an  indictment  so  that  the  defendant  shall 
be  charged  with  the  distinct  offense  to  which  that  count  relates. 
(Id.) 

8.  SuvnciXNOT  OP  Indictment — Test.-— The  test  of  the  suficiencj  of 

an  indictment  is  that  it  alleges  acts  and  facts  which  constitute 
the  offense,  and  is  direct  and  certain  as  to  the  partj  and  the 
particular  offense  charged.     (Id.) 

9.  EmoT    OF    Statement    of    CiB0C7MSTAN0BS.^Where    the    indict- 

ment sufficiently  charges  the  defendant  with  the  crime,  it  is  not 
impaired  bj  the  subsequent  statement  therein  of  the  facts  ot 
circumstances  under  which  it  was  committed,  unless  such  statement 
of  itself  constitutes  a  negation  of  the  crime.     (Id.) 

10.  Yabianos— When  Material. — ^Where  the  acquittal  of  the  defend- 
ant under  the  indictment  would  be  no  bar  to  the  further  proeeou- 
tioB  of  the  offense,  a  variance  between  the  allegations  in 
the  indictment  and  the  evidence  would  be  material,  but  where  the 
discrepancy  does  not  affect  the  validity  of  the  indictment  or  preju- 
dice the  substantial  rights  of  the  defendant  in  his  defense,  the 
variance  is  immaterial.     (Id.) 

11.  OoNSTBuenoN    of    Oodb  —  Chaagino   of   DiFFEaiNT   Offenses.— 

Section  964  of  the  Penal  Ck)de  permits  the  charging  of  different 
offenses  in  different  counts  of  the  same  indictment,  where  the 
different  offenses  all  relate  to  the  same  act,  transaction,  or  event, 
(M.) 

12.  Obtaining    Propektt    Thboush    Teiok    ob    Device— LAscENTd — 

Where  the  possession  of  personal  property  has  been  obtained  through 
trick  or  device,  with  the  intent,  at  the  time  the  party  receives  it, 
to  convert  the  same  to  his  own  use,  and  the  owner  of  the  property 
parts  merely  with  the  possession  and  not  with  the  title,  the  offense 
is  larceny.     (Id.) 

13.  Exhibition  of  Maohine— False  BEPBssENTAnoNs  With  Bkfee- 
XNOE  TO — Other  False  Bepbesentations  No  Defense. — ^Where 
the  defendant  charged  with  the  crime  of  grand  larceny  ob- 
tained the  money  of  the  complaining  witness  by  mean*  of  a 
mechanical  device  so  constructed  that  when  blank  paper  was  in- 
serted in  one  portion,  the  machine  first  gave  forth  sounds  of 
electric  aparking  and  whirling  of  wheels,  and  then  ground  out 
genuine  dollar  bills,  the  blank  paper  being  coiled  inside  the 
machine,   which   he   exhibited,   and   by   representations   in   regard 
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thereto,  it  is  no  defense  that  he  maj  have  made  other  false  repre- 
sentations to  the  complaining  witness  hj  which  he  may  have  estab- 
lished a  more  or  less  confidential  relationship  with  hioL.     (Id.) 

14.  XJLTiMATS    Fact — Pleading — Detensx — Eyidencb. — In    such    case, 

the  ultimate  and  issuable  fact  is  the  taking  of  the  monej 
of  the  prosecuting  witness,  and  if  the  defendant  is  guilty,  he  is 
not  deceived  in  the  necessity  for  his  preparation  for  defense  by 
reason  of  the  failure  of  the  indictment  to  set  forth  the  means  by 
which  the  offense  was  committed,  in  view  of  the  use  of  the  machine 
which,  together  with  a  number  of  new  one-dollar  bills  and  parts 
for  the  manufacture  of  a  similar  machine,  was  found  in  his  pos- 
session at  the  time  of  his  arrest.     (Id.) 

15.  Labcent  of  Automobile — Unexplained  Possession  by  Defendant 
— Inference  of  Guilt. — In  this  prosecution  for  the  theft  of  an 
automobile,  the  evidence  showing  the  possession  of  the  car  by 
the  defendant  shortly  after  the  commission  of  the  crime  and  his 
failure  to  offer  any  explanation  when  arrested,  eoupled  with  other 
eireumstantial  evidence,  was  suflleient  to  justify  the  inference  that 
the  defendant  was  the  perpetrator  of  the  crime.  (People  t. 
Miller,  494.) 

16.  Failure  to  Demand  Gab — Comment  by  District  Attobney — 
Legitimate  Aboument. — In  a  prosecution  for  the  theft  of  an  auto- 
mobile, a  statement  by  the  district  attorney,  in  his  argument  to 
the  jury,  that  there  Is  no  evidence  that  the  person  to  whom  the 
defendant  sold  the  car  and  from  whom  the  owner  recovered  the 
possession  thereof  "has  ever  sought  to  recover  this  car;  he  never 
made  a  demand  for  the  car,"  is  within  the  scope  of  legitimate 
argument,  that  fact  being  a  circumstance  tending  to  shake  the 
eredit  to  be  given  to  his  testimony  that  he  purchased  the  car  from 
the  defendant  on  a  particular  date,  which  date  was  more  than  two 
weeks  before  the  theft,  and  to  show  his  knowledge  or  belief  that 
the  ear  had  been  stolen.     (Id.) 

17.  Defendant's    Unexplained    Possession    or    Gab — Pbopeb    Com- 

ment by  Distbict  Attobney. — In  a  prosecution  for  the  theft  of 
an  automobile,  it  is  not  error  for  the  district  attorney,  in  his  argu- 
ment to  the  jury,  to  call  their  attention  to  the  failure  of  the  de- 
fendant to  produce  any  witness  to  account  for  his  possession  of  the 
property.     (Id.) 

18.  Conduct  of  Peiujentaoe  Game  ob  Banking  Game — Insufficient 

Complaint. — ^A  complaint  charging  that  the  defendant,  at  a  named 
place  and  on  a  given  date,  'Mid  then  and  there  knowingly  and 
unlawfully  conduct  a  percentage  and  banking  gambling  game — 
Seochinetta,**  without  charging  that  the  game  was  played  "for 
money,  checks,  credit,  or  other  representative  of  value,"  or  any 
48  OsL  App.- 
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equivalent  wordB,  failg  to  state  a  pnblie  offense.  (In  re  Oapanna, 
601.) 

19.  Appucation  worn  Oontinuange — Discbetion  or  Tbial  Ooubt — ^Ap- 
PKALw — An  application  for  a  continuance  of  the  time  of  trial  in 
a  criminal  action  is  one  which  addresBee  itself  to  the  sonnd  dis- 
cretion of  the  trial  eourt;  and  without  an  abuse  of  discretion 
being  made  to  appear  to  the  appellate  eourt,  that  court  cannot 
interfere  with  the  action  taken.     (People  7.  Harris,  547.) 

80.  Bight  to  Tbial  by  Spboifio  Jubobs—Exousal  or  Jubobs 
Without  Challenge — Absence  or  Pbejudige. — ^A  defendant  in  a 
criminal  action  has  no  yested  right  to  have  certain  specific  jurors 
fit  in  the  trial  of  his  case;  and  where  it  appears  without  question 
that  he  was  tried  bj  twelve  competent,  fair  and  qualified  jurors, 
he  not  having  exhausted  all  of  his  peremptory  challengee,  he  is  in 
bo  position  to  complain  of  the  action  of  the  trial  court,  at  the  be- 
ginning of  the  trial  and  before  anj  of  the  names  in  the  jury-box  of 
jurors  regularly  in  attendance  had  been  drawn,  in  excusing  two  cer- 
tain  jurors  from  further  attendance  as  jurors.     (Id«) 

th  PBOSEOUTION    rOB    BUBGLABT    AND    GbAND   LaBCBNT — InCBIMIMATINO 

Admissions  or  Defendant — Evidence. — In  a  prosecution  for 
burglary  and  grand  larceny,  testimony  as  to  a  conversation  had 
with  the  defendant  in  the  county  jail,  wherein  he  made  incriminat- 
ing admissions,  is  properly  admitted,  the  witness  having  testified  in 
positive  terms  that  he  held  out  no  hope  of  reward  and  said  nothing 
from  which  the  defendant  could  have  drawn  such  an  inference. 
(Id.) 

22.  ESCAPl      AND      FUGHT — ATTACK      ON      OmOEB  >- E>^IDENCE. — In      a 

prosecution  for  burglary  and  grand  larceny,  evidence  of  defendant's 
escape  and  flight  from  the  jail  after  his  arrest,  and  the  fact  that 
when  apprehended  a  few  hours  thereafter  he,  in  resisting  the  officer, 
tried  to  cut  the  latter's  throat  with  a  razor,  was  admissible  as  tend- 
ing to  show  consciousness  of  guilt.     (Id«) 

28.  BuRGLAB  Tools  Taken  pboh  Companion — Admissibilitt  nr  Evi- 
dence.— In  such  prosecution  for  burglary  and  grand  larceny,  the 
court  did  not  err  in  admitting  in  evidence  a  bag  of  burglar's  tools 
which,  while  not  in  defendant's  actual  possession,  was  in  the  apart- 
ment of  a  woman  with  whom  he  was  unlawfully  living  and  to  whom 
he,  by  telephone,  communicated  an  order  directing  her  to  take  the 
same  and  deposit  in  a  parcel-room,  which  she  did,  receiving  a  check 
therefor,  which  was  found  under  the  carpet  of  the  apartment  by  the 
officers,  who  thus  obtained  possession  of  the  bag.     (Id.) 

14.  Butt  or  Ooubt  to  Pbbsebvb  Qbdeb — Bight  to  Qab  Obstbbp* 
EBOITB  Pabtt. — It  is  the  duty  of  a  trial  judge  in  the  administra- 
tion of  justice  to  preserve  the  order  of  the  court  and  see  to  it  that 
aU  persons  whomsoever,  including  the  defendant  himself,  indulge  in 
no  act  or  conduct   calculated  to  obstruct  the  administration  of 
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justice;  and  if  necessary  to  the  orderly  proceedings  of  a  eonrt,  the 
trial  judge  would  be  justified  in  causing  an  obstreperous  defendant 
to  be  gagged  where  the  trial  could  not  proceed  without  such  action. 
(Id.) 

25.  PBosEounoN  roB  Salb  of  Liquor  in  ''No-ugensb  Tebrftobt" — 
Admission  or  Eyidenob  or  Bubskquent  Salbs — Pbejxtdicial 
Ebbob. — Li  a  prosecution  of  a  defendant  accused  of  having,  on 
a  certain  specified  date,  in  certain  "no-license  territory,'*  sold, 
furnished,  distributed,  and  given  away  alcoholic  liquors,  the  de- 
fendant having  denied  under  oath  that  he  had  made  the  alleged 
sale,  the  admission,  over  his  objection,  of  testimony  of  subsequent 
sales  of  alcoholic  liquors  by  the  defendant  constitutes  prejudicial 
error  and  denial  of  a  fair  trial.     (People  v.  Morales,  553.) 

26.  Pbosbcution  fob  Mubdeb — Sufticienot  of  iNSTBucnoN. — Jn  a 
prosecution  for  the  crime  of  murder  in  the  second  degree,  the 
death  having  resulted  from  the  performance  of  an  unlawful  abor- 
tion, if  there  is  no  evidence  of  a  lesser  offense,  an  instruction 
with  reference  to  the  crime  of  murder  in  the  second  degree  is  all 
that  is  necessary.     (People  v.  Northeott,  706.) 

27.  OoMMissiON  OF  Abobtion — Lawfulness  or  Opebation — ^Photo- 
GBAPH  OF  Place  Whebe  Body  Found  Admiss3le. — In  such 
prosecution,  a  photograph  showing  the  place  where  the  body  was 
found,  with  the  surrounding  brush  and  trees,  was  relevant  to  show 
that  the  body  had  been  placed  in  a  secluded  spot,  where  it  was 
unlikely  that  it  would  be  found,  thus  indicating  that  a  crime  had 
been  committed  and  that  the  woman  had  not  died  as  the  result  of 
a  lawful  operation.     (Id.) 

28.  Handling    of    Bodt    Afteb    Death — Admissibilitt    of    Photo- 

OBAPH. — In  such  prosecution,  a  photograph  of  the  body  taken 
shortly  after  it  was  found  showing  bruises  on  the  head  and  face 
was  relevant  to  indicate  that  the  nature  of  the  bruises  was  not 
such  as  to  have  contributed  to  the  death  and  as  indicating  that 
the  body  had  not  been  carefully  handled  and  that,  therefore,  it 
was  unlikely  that  it  could  have  been  brought  for  any  considerable 
distance  before  having  been  deposited  where  it  was  found.     (Id.) 

29.  Physical    Condition    of    Deceased    Pbiob    to    Death — Desibb 

fob  Belief — Testimony  of  Otheb  Doctob  Admissible. — In  such 
prosecution,  testimony  of  a  doctor  that  the  deceased  had  visited 
his  office,  told  him  of  her  condition  of  pregnancy  of  four  or  five 
months'  duration  and  asked  him  to  perform  an  abortion  upon  her, 
that  he  refused  and  gave  her  the  name  and  address  of  the  defend- 
ant, which  she  wrote  in  his  presence  upon  a  card,  was  admissible, 
not  for  the  purpose  of  proving  the  abortion,  but  for  the  purpose 
of  showing  her  physical  condition  shortly  before  her  death  and  her 
desire  to  be  relieved  thereof.     (Id.) 
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80.  Prbpasation   or   Pulcb   vob  Handlino   Abobtioh   Casks — Statb- 

MINTS    OF    DEPENDAKT    TO    OtHEB    DOCTOR    ADMISSIBLE. — In    BUCh 

prosecution,  testimony  of  a  doctor  to  the  effect  that  defend- 
ant had  discussed  with  him  the  preparation  of  a  place  *'down 
the  peninsula"  for  the  handling  of  "long  time  [abortion]  eases" 
was  admissible,  if  the  seenring  of  such  place  entered  into  the 
particular  offense  for  which  defendant  was  being  prosecuted,  not- 
withstanding such  eyidenee  tended  to  prove  that  defendant  was 
preparing  to  commit  abortions  generallj. 

81.  Efforts    of    Aooompuob    to    Atoid    Detection — ^Admission    of 

Statements  not  Prejudioul  Error. — ^In  such  prosecution,  tbe 
admission  of  testimony  of  police  officers  as  to  the  actions  of  an 
accomplice  of  defendant  on  the  night  the  latter  was  arrested 
and  of  the  statements  she  made  in  her  efforts  to  aToid  detection 
did  not  constitute  error  prejudicial  to  defendant  where  such  ae- 
complice  did  not  pay  anything  which  had  any  relation  to  the  de- 
fendant or  that  could  have  prejudiced  him  in  any  way.     (Id.) 

82.  Performance    of    Other    Abortion    Opbrations  —  IThdencb    or 

Admissible  to  Show  Intent. — In  such  a  prosecution,  eridence 
of  the  performance  of  other  abortion  operations  by  the  defendant 
is  admissible  to  show  the  intent  with  which  the  operation  for  the 
performance  of  which  the  defendant  is  being  prosecuted  was 
performed  in  order  to  negatiye  the  possibility  that  it  was  a  legal 
operation  necessitated  by  reason  of  the  health  of  the  woman. 
(M.) 

88.  Error  in  Name  of  DECBASEi>-'WAim  ov  Yarianok — On  an 
appeal  from  the  judgment  of  conyietion  in  saeh  proseeatioB  error 
may  not  be  predicated  upon  the  fact  that  by  inadyertenoe  the 
given  and  middle  names  of  the  deceased  were  rerersed  in  the 
information  where  a  sister  of  the  deceased  connected  the  two  names 
in  her  testimony  and,  further,  the  defendant  did  not  make  any 
motion  in  the  trial  court  based  upon  the  aUeged  Tarianee,  when  it 
might  have  been  readily  explained  and  corrected.    (Id.) 

84.  Void  Sentence  Under  Indeterminatx  Sentengb  Aot— Yaliditt 
OF  Second  Sentence. — ^Where  the  sentence  imposed  by  the  trial 
court,  under  the  Indeterminate  Sentence  Aet,  is  Toid  because 
the  crime  was  committed  before  the  proTision  of  the  code 
authorizing  such  a  sentence  became  effeetlTey  the  proper  proeedurei 
on  habeas  carpw,  is  to  remand  the  defendant  to  the  enstody  of  the 
sheriff  to  be  resentenced  by  the  court  to  a  definite  tenn;  and  saeh 
second  sentence  is  not  Toid  because  it  was  not  passed  within  a 
reasonable  time  after  the  first  sentence  or  because  it  was  pro- 
nounced without  proper  arraignment  proceedings;  nor  is  the  de- 
fendant thereby  twice  put  in  jeopardy  for  the  same  offense.  (Peo- 
ple V.  Gibson,  770.) 

See  Prisons,  1-8. 
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GBOPa    See  GontraetSy  8;  Negligence,  42;  Sales,  8.  I 

DAMAGES.  See  Appeal,  8;  Attachment,  1;  Building  Contracts,  4; 
Claim  and  Deliyery,  3;  Common  Carriers,  1--3;  Conyersion,  1; 
Corporations,  10,  11;  Employer  and  Employee,  8;  Negligence, 
6,  11,  24,  26,  27,  80,  31,  42,  43;  Sales,  7. 

DEQBTOB  AND  CBEDITOB.  See  Claim  and  DeliTeiy,  2;  Corpora- 
tions, 2;  Trusts,  1. 

DECEIT.    See  Trade-marks,  6,  tt. 

DEEDS. 

I.  BisTBicnvB  Covenants  —  Bevsbsion  —  Yistb)  Estate  —  Bulb 
Against  Pebpstuities. — ^Under  section  768  of  the  Civil  Code, 
where  the  covenants  in  a  deed  limit  the  use  of  the  premises  to 
residence  purposes,  prescribe  the  nature,  quality,  and  cost  of  the 
buildings  to  be  erected  thereon,  and  provide,  as  to  the  grantor 
therein,  that  ''the  breach  of  any  of  the  foregoing  conditions  shall 
cause  said  premises  together  with  the  appurtenances  to  be  forfeited 
to  and  to  revert  to  the  said  grantor,  his  heirs,  successors,  and 
assigns,  each  of  whom  shall  have  the  right  of  immediate  entry 
upon  said  premises  in  the  event  of  any  such  breach,"  the  estate  re- 
served by  the  grantor  is  in  the  nature  of  a  reversion  or  vested 
estate  which  is  not  within  the  rule  against  perpetuities.  (Strong 
T.  Shatto,  29.) 

8.  BESEBVATION   07   CONDITTONAL   FOBFEITXTBE — BeMOTENESS — ^VALIDITT. 

Where  a  deed,  after  limiting  the  use  of  the  premises  to  residence 
purposes,  and  prescribing  the  nature,  quality,  and  cost  of  the 
buildings  to  be  erected  thereon,  provides,  as  to  the  grantor 
therein,  that  "the  breach  of  any  of  the  foregoing  conditions  shall 
cause  said  premises  together  with  the  appurtenances  to  be  forfeited 
to  and  to  revert  to  the  said  grantor,  his  heirs,  successors  and 
assigns,  each  of  whom  shall  have  the  right  of  immediate  entry 
upon  saiu  premises  in  the  event  of  any  breach,"  this  latter  con- 
ditional xorfeiture  reserved  is  not  void  for  remoteness.     (Id.) 

8.  Chanoi  of  Conditions — Quistino  Title— EQxnTT. — The  rule  that 
equity  will  not  enforce  restrictions  on  the  use  of  property  where 
the  r^^ason  and  justification  for  them  has  failed  through  changed 
conditions  does  not  go  to  the  extent  of  permitting  parties  whose 
land  is  subject  to  the  legal  restraint  of  such  limitations  to  bring 
an  action  to  quiet  their  title  against  such  contractual  obligation, 
because   of   changed   conditions.     (Id.) 

4.  INCBEASED  VALUE  OF  PBOPEBTT  FOB  BUSINESS  PUBPOSES— EN- 

FoBCEMENT  OF  COVENANTS. — The  mere  fact  that  the  property  has 


838  Deeds. 

DEEDS  (Continued). 

become  more  desirable  or  Taluable  for  business  than  for  residence 
purposes  will  not  neeessarilj  defeat  an  application  for  equitable 
relief  where  the  restriction,  notwithstanding  the  change  of  condi- 
tions, still  is  of  substantiid  adyantage  to  the  dominant  property. 
(M.) 

6.  TBUBTB— OONVITANGI  OF  BKAL  PBOPKBTT — FAILXTBS  TO  StATK  PUR- 
POSE.— ^A  deed  which  attempts  to  couTey  certain  real  property  to  a 
named  person  "as  treasurer"  of  a  given  organization,  ''or  his  suc- 
eessor,"  without  designating  anj  purpose  to  which  the  property 
should  be  put,  while  dearly  indicating  the  intention  of  the  gran- 
tor to  create  a  trust  in  favor  of  such  organization,  does  not  con- 
form with  the  requirements  of  the  code  relating  to  the  creation 
of  trusts  in  real  property.  (Union  Trust  etc  Bk.  ▼.  Ishkanian, 
347.) 

6.  Languaos    of    DixD — Aooeptamoi    of    Subsequent    Conyetangb 

— NonoB. — The  language  of  such  a  deed  is  in  itself  sufficient  to 
put  a  prudent  man  upon  inquiry  as  to  whether  it  was  an  abso- 
lute grant  to  the  named  person  or  a  conveyance  in  trust  for  the 
uses  and  purposes  of  the  organization  referred  to  therein;  there- 
fore, one  who  accepts  a  deed  to  the  property  from  the  person 
named  as  grantee  in  cancellation  of  an  indebtedness  due  from  the 
organization  referred  to  therein  cannot  be  said  to  be  an  innocent 
purchaser.     (Id.) 

7.  Intentions  of  Parties — Parol  E^rmENCE~WHEN  Admissible. — 
Where  parol  evidence  is  offered  to  explain  the  intentions  of  the 
parties  as  to  whether  a  conveyance  was  a  deed  absolute  or  in 
trust,  it  is  admissible  unless  such  evidence  would  prejudice  a 
third  party  who,  in  good  faith  and  without  notice,  haa  become  a 
purchaser.     (Id.) 

8.  Conditions  Sxtbsequent — Waiver—Parol  Evidsnob. — In  an  action 

to  enforce  a  certain  forfeiture  clause  in  a  deed  executed 
by  plaintiff's  decedent  to  a  corporation  and  conditioned  upon  the 
payment  by  the  corporation  to  her  of  a  specified  sum  monthly, 
evidence  of  the  statements,  acts,  and  conduct  of  such  decedent  sub- 
sequent to  the  making  of  the  deed  are  admissible  as  tending  to 
show  a  waiver  by  her  of  the  requirements  of  such  condition 
subsequent.     (Fox  v.  California  Pruit  Co.,  475.) 

9.  Execution  and  Delivery  —  Absence  of  I^ud  —  Rights  of 
Innocent  Purchaser — Estoppel. — Where  the  owner  of  real  prop- 
erty signs  and  delivers  to  another  a  deed  to  the  property,  in 
the  absence  of  any  showing  whatever  that  trick  or  device  has 
been  practiced,  she  will  be  estopped  to  set  up  her  title  as  against 
an  innocent  purchaser  of  the  property  for  value  from  her  grantee. 
(Shannon  v.  Aagaard,  733.) 

10.  Intent  —  Presumption    from    Delivery.  —  Wliile    it    is  a    legal 
prerequisite  that  the  delivery  of  a  deed  must  be  accompanied  with 


Deeds  of  Trust.  839 


DEEDS   (Continued). 

the  intent  that  the  deed  shall  become  operative  as  such,  in  the  ab- 
sence of  a  showing  that  the  deed  was  obtained  through  trick  or 
device,  it  will  be  presumed  that  the  deed  was  so  delivered,  and 
the  deed  itself  will  be  prima  facie  evidence  of  complete  execution. 
(M.) 

11.  Municipal  Gobporatioks — ^Publio  Iicpbovements  at  Fxpensb  of 
Property  Owners  —  Prima  Facie  Character  of  Deeds  Exe- 
cuted— Quieting  Title — ^EviDENCE.^By  the  provisions  of  the  Park 
and  Playground  Act  of  1909,  the  Street  Improvement  Act  of  1909, 
and  the  Street  Opening  Act  of  1903,  a  deed  executed  pursuant 
thereto  is  made  **prima  facie  evidence  of  the  truth  of  all  matters 
recited  therein,  and  of  the  regularity  of  all  proceedings  prior  to 
the  execution  thereof,  and  of  title  in  the  grantee,"  and  in  an  ac- 
tion by  the  grantee  to  quiet  title,  unless  the  defendant's  evidence 
impeaches  the  deed,  or  the  regularity  of  the  proceedings  pursuant 
to  whieh  it  was  executed,  the  admission  in  evidence  thereof  entitles 
the  plaintiff  to  a  decree  in  his  favor.     (Cfedkins  v.  Doolittle,  776.) 

12.  Notice  to  Bedeem — Inclusion  of  Improper  Item — Subsequent 
Deed  Ineffective. — Where  a  thirty -days'  notice  to  redeem  given 
under  such  acts  includes  in  the  sum  necessary  to  effect  a  re- 
demption the  three  dollars  that  the  statute  requires  to  be  paid 
by  the  redemptioner  for  serving  such  notice  and  making  affidavit 
thereof,  such  notice  is  ineffective,  and  the  deed  given  thereunder 
conveys  no  title.     (Id.) 

13.  QuncTiNO  TiTLE^— Bights  of  Grantee  and  or  Owner  of  Legal 
Title. — Although  the  grantee  under  such  deeds  does  not  ac- 
quire the  legal  title  to  the  property  and  cannot,  therefore,  main- 
tain a  suit  to  quiet  title  against  the  owner  of  the  legal  title,  if 
such  action  ia  brought,  the  owner  of  the  legal  title  is  not  entitled, 
by  cross-action,  to  have  his  title  quieted  as  against  the  plaintiff's 
claim,  until  such  owner  of  the  legal  title  shall  have  redeemed  his 
lot  from  the  lien  created  by  the  proceedings  pursuant  to  which 
plaintiff  obtained  the  void.     (Id.) 

See  Estates  of  Deceased  Persons,  1. 
DEEDS  OP  TBUST. 

1.  PORECLOSURB     OF     TRUST     DEED — ^WANT     OF     NOTICE     OF    LEASE. — 

Where  a  trust  deed  to  secure  a  loan  is  taken  without  notice  of  a 
lease  of  the  premises,  the  lessee's  interest  under  such  lease  is  fore- 
elosed  by  the  foreclosure  of  the  deed  of  trust.  (Tropical  Invest- 
ment Co.  V.  Brown,  206.) 

2.  Acceptance  of  Order  fob  Patment  of  Bent— Failure  to  Dis- 
close Beceipt — Estoppel. — Where  a  lessee  accepts  the  lessor's 
order  to  pay  certain  rents  to  tlie  lessor's  creditor,  who  is  secured 
by  a  deed  of  trust  to  the  leased  premises,  without  disclosing  to  such 
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creditor  that  she  holds  a  receipt  for  «aeh  rent,  she  will  be  estopped 
to  assert  such  receipt  for  more  than  she  has  actually  paid,  as 
against  the  lien  of  the  trust  deed.     (Id.) 
See  Mortgages,  8,  9,  15. 

DE^'AULT. 

1.  Motion  to  Sxt  Aside  Default— Discretion — Amuj. — ^A  motion 
to  set  aside  a  default  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  while  appellate  courts  will  listen  more  readily 
to  an  appeal  from  an  order  refusing  to  set  aside  a  default,  the 
determination  of  the  trial  court  will  not  be  disturbed  in  the  absence 
of  an  abuse  of  discretion.     (Nohl  t.  County  of  Del  Norte,  306.) 

%>  Failuke  to  File  Answer — ^NBOLioENaE  or  Counsel — Proper  De^ 
NIAU  OF  Motion. — Where  plaintiff's  attorneys,  weeks  prior  to 
the  entry  of  the  default  of  the  defendant,  had  several  times  de- 
manded in  open  court  that  answer  be  made  and  filed,  and  the 
defendant's  attorneys  were  willfully,  grossly,  and  inexcusably 
negligent  in  their  failure  to  prepare  and  file  an  answer  prior  to 
the  time  default  was  entered,  defendant's  motion  to  set  aside 
its  default  was  properly  denied.     (Id.) 

See  Appeal,  4;  Bill  of  Exceptions,  1,  2;  Judgments,  6.  7* 

DELIVEBY.    See  Deeds,  9. 

DEMAND.    See   Conversion,   2;    Municipal   Corporations,  4. 

DESCRIPTION.    See  Vendor  and  Vendee,  2,  3. 

See  Appeal,  11;  Criminal  Law,  19;  Default,  1;  Divorce,  6-8; 
Injunction,  2,  5;  Mortgages,  12;  New  Trial,  5,  8;  Unlawful 
Detainer,  3. 

DISMISSAL.    See   Appeal,    9,    13;    Bill   of   Exceptions,   8;    Criminal 
Law,  4;  Guardian  and  Ward,  2. 

DIVORCE. 

1.  Bona  Fide  Residence — Establishment  in  Sisteb  State. — In 
order  to  entitle  one  to  maintain  a  divorce  action  the  residence 
must  be  tone  fide;  and  going  into  another  state  with  the 
intention  of  returning  to  this  when  the  divorce  has  been  procured 
is  not  the  establishment  of  a  bona  fide  residence  or  domicile. 
(Anthony  v.  Tarpley,  72.) 

2.  Legal  Domicile  —  Mere  Residence  Insufficient.  —  As  distin- 
guished  from   legal   domicile,   mere   residence    within   a  particular 
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state  of  the  plaintiff  in  a  divorce  canse,  brought  in  a  court  of  sueli 
ttate,  10  not  sufficient  to  confer  jurisdiction  upon  such  court  to  dis- 
soIts  the  marriage  relation  existing  between  the  plaintiff  and  a 
nonresident  defendant.     (Id.) 

3.  Want  or  Lxgal  Domigiia — ^Voluntabt  Appkabanob  of  Defend- 
ant.— ^Where  neither  of  the  parties  to  a  divorce  action  have  a 
legal  domicile  in  the  state  in  which  such  action  is  brought,  the  vol- 
untary appearance  of  the  defendant  therein  and  hia  consent  to  the 
making  of  the  decree  in  favor  of  the  plaintiff  do  not  give  the  court 
in  which  such  action  is  brought  jurisdiction  of  the  parties.     (Id.) 

i.  Obdkb  Belatino  to  Child — When  Effectivb  Outside  State. — 
An  order  made  by  a  court  of  another  state,  dealing  with  the  care, 
eustody,  and  support  of  a  minor  child,  has  no  efficacj  outside  the 
jurisdiction  of  that  court,  and  will  not  be  enforced  in  this  state 
unless  a  judgment  thereon  maj  be  recovered  in  this  state.     (Id.) 

6.  Custody  of  Child — Finality  of  Judgment. — ^An  order  of  the 
eourt  of  another  state,  contained  in  a  decree  of  divorce,  in  relation  to 
the  custody  of  a  child,  not  being  in  any  sense  a  final  judgment, 
no  judgment  can  be  predicated  thereon.     (Id.) 

6.  Discretion    of    Couet  —  Gk)OD  of    Child  —  Forces    CoNTROLUNa 

Court. — In  matters  relating  to  the  custody  of  a  child,  the  court, 
in  an  action  for  divorce,  is  vested  with  an  extensive  discretion,  the 
good  of  the  child  being  regarded  as  the  controlling  force  in  di- 
recting its  custody,  and  the  courts  will  look  to  this  rather  than  to 
the  whims  and  caprices  of  the  parties.     (Id.) 

7.  Status  of  Child— Relationship  to  State.— The  child,  in  such  a 
case  is  not  the  property  of  the  parents  but  a  citizen  of  the 
state  of  California,  and  as  such  is  peculiarly  under  its  guardian- 
ship and  subject  to  its  supervisory  controL     (Id.) 

8.  Best  Interests  of  Child— Bight  of  COurt  to  Determine. — 
Where  a  child  is  within  this  jurisdiction,  the  courts  of  this  state 
are  not  precluded  by  any  judgment  or  order  of  a  sister  state  from 
inquiring  into  and  determining  in  its  own  behalf  what  are  the  best 
interests  of  the  child.     (Id.) 

9.  Jurisdiction — AonoN    for    Divorce — Besidenob — Presuhption. — 

Where  the  appeal  from  an  interlocutory  decree  of  divorce  is  on 
the  judgment-roll  alone,  it  must  be  presumed  that  there  was  ample 
evidence  of  residence  within  the  state  for  a  period  of  one  year 
before  the  eonunencement  of  the  action.  (Dillon  v.  Dillon,  191.) 
10.  Amended  Complaint  —  Belation  Back  to  Commencement  of 
AonON. — An  amended  complaint  in  an  action  for  divorce,  in  which 
it  is  alleged  that  "the  plaintiff  has  been  a  resident  of  the  state 
of  California  for  more  than  one  year  last  past/'  will  relate  back 
to  the  commencement  of  the  action.     (Id.) 
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11.  Contest  by  Wifb — Bight  to  Temporary  Alimony  and  Counsel 
Fees— Inability  of  Husband  to  Pay.— If  a  husband  comes  into 
court  for  a  divorce  and  the  wife  makes  a  defense,  he  must  expect 
to  furnish  her  with  money  to  enable  her  to  make  her  defense,  and, 
likewise,  money  wherewith  to  support  herself  during  the  litigation; 
and  while  the  court  may  not  punish  him  for  contempt  or  dismiss 
his  suit  if  he  is  unable  to  pay  or  earn  the  amount  awarded  the 
wife,  it  will  refuse  to  proceed  with  the  action  until  he  has  made 
the  payments.     (Farrar  v.  Farrar,  584.) 

18.  Ownership  by  Wife  of  Nonincoms-pboducing  Property — ^Liabil- 
ity or  Husband  for  Temporary  Aumony. — Where  the  wife 
is  the  owner  of  nonincome-producing  property,  the  law  does  not 
require  her  to  have  recourse  to  her  own  resources  first,  or  to  impair 
the  capital  of  her  separate  estate,  before  calling  on  the  husband 
for  temporary  alimony  pending  the  hitter's  appeal  from  a  judg- 
ment in  her  favor,  based  on  her  cross-complaint,  in  an  action  for 
divorce   instituted   by   him.     (Id.) 

18.  SUFFICIENOY  OF  ALIMONY — BiGHT  TO  INCREASED  ALIMONY  PEND- 
ING Appeal — Evidence — Burden  of  Proof — ^Presumption. — To 
entitle  the  wife,  petitioning  for  temporary  alimony  pending 
her  husband's  appeal  from  a  divorce  decree  in  her  favor,  to  an 
amount  in  excess  of  the  permanent  alimony  thereby  awarded  her, 
after  a  trial  on  the  merits  where  all  the  facts  may  be,  and  pre- 
sumably are,  adduced  and  considered,  it  is  incumbent  upon  her  to 
adduce  evidence  of  new  conditions  that  show  a  necessity  for  the 
increase,  or  else  that  the  amount  allowed  by  the  decree  was  in- 
adequate in  the  first  instance.  In  the  absence  of  such  showing, 
the  amount  awarded  by  the  decree  must  be  presumed  continuously 
adequate  for  her  support  until  the  judgment  appealed  from  has 
become  final,  or,  if  the  judgment  is  reversed,  until  a  final  judg- 
ment shall  have  been  rendered  in  the  divorce  suit.     (Id.) 

14.  Temporary  Alimony  Pending  Appeal — Liability  of  Husband 
to  Pay  Twice — Duty  of  Court  to  Protect  Husband. — The  trial 
court,  in  making  an  order  for  the  payment  of  temporary  alimony 
pending  the  husband's  appeal  from  a  divorce  decree  in  favor  of 
the  wife,  is  under  a  duty  to  protect  the  husband  against  the  possi- 
bility of  being  compelled,  by  reason  of  the  possible  affirmance  of 
the  judgment  or  the  dismissal  of  the  appeal  therefrom,  to  pay 
twice  for  any  period  of  time;  and  in  so  far  as  such  an  order 
fails  to  give  that  protection,  it  is  erroneous.     (Id.) 

15.  Ends  of  Matrimony  Destroyed — Dissolution  of  Union. — ^When 
the  relations  between  a  husband  and  wife  are  such  as  utterly  to 
destroy  the  legitimate  ends  and  objects  of  matrimony,  it  is  better 
for  them  and  for  society  that  the  union  be  legally  dissolved. 
(Brewthauer   v.   Brewthauer,   759.) 
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16.  QKCTIiTT — ^BXLIANGE     UPON     CUMUL^TIYI     AOTS — FAILUSB     TO     FiND 

A8  TO  AOTs  Bbmotb  IN  TiMB. — Where  an  action  for  divorce 
bj  the  wife  is  not  based  upon  a  single  act  of  erneltj,  but  upon 
the  cumulative  effect  of  all  the  acts  and  conduct  of  the  defend- 
ant, extending  over  a  period  of  jears,  and  the  eomplaint  alleges 
that  on  a  certain  date  more  than  ten  years  prior  to  the  commence- 
ment of  the  action  "the  defendant  became  angry,  cursed  and  swore 
at  the  plaintiff,  grabbed  her  by  the  throat,  choked  and  threatened 
to  kill  her,"  it  is  error  for  the  oourt  not  to  make  a  finding 
thereon*     (Id.) 

EASEMENTS. 

1.  Adjacent  Lands — ^Natukal  Plow  of  Subfacb  Waters.— Where 
two  adjacent  parcels  of  land  belong  to  different  owners,  one  being 
lower  than  the  other,  and  the  surface  water  from  the  higher  tract 
has  been  accustomed  by  a  natural  flow  to  pass  over  the  lower 
tract,  the  owner  of  the  higher  land  has  an  easement  by  virtue 
of  which  storm  waters  from  such  land  may  be  permitted  to  flow 
on  to  the  lower  tract,  which  latter  is  charged  with  a  correspond- 
ing servitude.     (Jazon  t.  Clapp,  214.) 

2.  Erection  or  Obstructions-^Changk  or  Natural  Flow. — Such 
dominant  tenement,  however,  has  no  right  to  erect  a  brick 
wall  along  the  boundary  line  of  his  property,  thereby  causing  an 
accumulation  of  storm  waters  in  large  and  artiflcial  quantities  at 
a  particular  spot,  which  are  discharged  upon  the  adjoining  land 
with  force  and  in  a  different  form  from  that  prevailing  under 
natural  conditions,  whether  such  adjoining  land  be  a  dty  lot  or  a 
larger  open  tract     (Id.) 

EJECTMENT. 

1.  Oonflictino  Evidence— Findings — Appeal.— Where  !n  an  action 
in  ejectment  the  evidence  is  conflicting,  the  appellate  court  is 
bound  by  the  action  of  the  trial  court.     (McDuff  v.  McDuff,  53.) 

2.  Husband  and  Wife — Constbuctivs  Eviction. — In  an  action  in 
ejectment  by  the  wife  against  the  husband,  it  is  not  necessary 
to  support  a  finding  of  eviction  of  the  wife  by  the  husband  that 
there  should  have  been  evidence  of  a  forcible  ouster.  If  the  hus- 
band's acts  were  such  as  to  drive  the  wife  away  from  her  home, 
it  wonld  amount  to  constructive  eviction.     (Id.) 

8.  Waiver  or  Findings— Bes  Judicata.— Where  findings  in  an  action 
for  separate  maintenance  are  waived,  and  the  record  fails 
to  show  upon  what  ground  the  judgment  in  favor  of  the  husband 
is  entered,  such  judgment  will  not  render  the  questions  involved  in 
a  subsequent  action  in  ejectment  res  judicata,     (Id.) 
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4.  CoDB  Sectionb  iNirrBCTiVB. — The  wife  i»  not  prevented  from 
bringing  sneh  aetion  in  ejectment  bj  reason  of  the  provisions  of 
sections  156  and  157  of  the  Civil  Code,  relating  to  the  marital 
right  of  the  sponses  to  oecnpy^  the  family  homci  where  at  the  time 
of  the  eommencement  of  the  action  the  parties  are  living  separate 
and  apart  and  the  house  is  not  the  familj  dwelling  place.     (Id.) 

ELECTION.    See  Leases,  8;  Workmen's  Compensation  Act,  8. 
ELECTION   OF   BEMEDIES.    See  Building  Contracts,  5;   Sales,  6. 
ELECTION& 

POWEB    TO    BXSTRICT     CHOICE    OF    CANDIDATES.— It    is    BOt    within    the 

power  of  the  legislature  to  restrict  electors  in  their  choice  of 
candidates  or  prohibit  them  from  voting  for  persons  whose  names 
are  not  printed  on  the  ballots.     (Cohn  v.  Isensee,  531.) 

See  Statutory  Construction,  2,  4,  7. 
ELEYATOBS.    See  Negligence,  85;   Workmen's  Oompensation  Act,  8. 

EMINENT   DOMAIN. 

Issnss  —  Ybbdict  —  Damages  —  Necessitt  vob  Fukthxr  Findings. — 
In  an  eminent  domain  proceeding,  the  verdict  of  a  jury  as  to 
the  value  of  the  land  sought  to  be  taken  does  not  eonstitnto  a 
decision  of  the  case,  but  the  court  is  required,  under  section  1241 
of  the  Code  of  Civil  Procedure,  to  determine  the  fact  that  there 
exists  the  necessity  for  subjecting  the  property  to  the  public  use, 
regardless  of  whether  the  answer  of  the  defendants  contains  a 
denial  of  such  allegation  of  the  complaint.  (Hinshaw  ▼•  Superior 
Court,  105.) 

EMPLOYEB  AND  EMPLOYEE. 

1,  Dxrrr  of  Servant  to  Obey  Orders — Promise  Implied  by  Law. — 
Where  the  relation  of  master  and  servant  exists,  the  servant  is 
bound  to  obey  all  reasonable  orders  of  the  master,  not  inconsistent 
with  the  contract  of  employment.  A  promise  by  the  servant  to 
obey  the  lawful  and  reasonable  orders  of  his  master  within  the 
scope  of  his  employment  is  implied  by  law.  (May  v.  New  York 
M.  Picture  Corp.,  396.) 

2.  Disobedience  of  Reasonabui  Order  —  Justification  foe  Be- 
soission  of  Contract  and  Discharge — Motive  and  Injury  Im- 
material Factors. — Disobedience  by  the  servant  of  a  reasonable 
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order  of  the  master  is  a  yiolation  of  dntj  whieh  jnstifies  a  re- 
leisBion  bj  the  master  of  the  contract  of  employment  and  per- 
emptory discharge  of  the  servant,  irrespectiye  of  the  motWe  of  the 
master  in  giving  such  order  or  whether  actual  injury  resulted  to 
his  business.     (Id.) 

8.  Willful  Disobedienck — What  Constitutks.  —  A  **willfur  dis- 
obedience by  a  servant  of  his  master's  order  is  an  intentional 
disobedience,  that  is,  the  thing  done  or  omitted  to  be  done  was 
done  or  omitted  intentionally,  but  it  does  not  necessarily  imply 
any  evil  intent  on  the  part  of  the  servant  or  malice  toward  his 
master.     (Id.) 

4.  Bbasonableness  or  Obdeb — When  Question  for  Goubt  ob  roa 
JuBY. — ^Where  the  reasonableness  of  the  master's  order  depends 
upon  undisputed  facts,  and  the  inferences  from  the  facts  found 
not  a  question  for  the  jury;  but  where  the  reasonableness  of  the 
or  admitted  all  point  one  way,  the  question  as  to  the  rea- 
sonableness of  the  order  or  rule  is  one  of  law  for  the  court  and 
order  does  not  rest  wholly  upon  undisputed  facts,  or  its  reasonable- 
ness is  not  so  apparent  that  but  one  inference  can  reasonably  be 
deduced  from  the  prored  or  admitted  facts,  it  is  for  the  jury  to 
determine  whether  the  order  is  reasonable  or  not.     (Id.) 

5.  Employment  as  Actbess  —  Obdeb  Fixing  Time  fob  Appeab- 
ANOE  AT  Studio— Consistency  With  Contract. — ^An  order  requir- 
ing plaintiff  to  report  at  defendant's  studio  every  morning  at 
8:80  o'clock,  where  she  might  be  readily  notified  when  and  where 
she  would  be  required  to  act  in  some  play  in  which  she  had  been 
or  was  about  to  be  cast,  was  not  outside  the  eirele  of  duties  in- 
eident  to  her  employment,  or  inconsistent  with  the  provisions  of 
her  contract  of  employment  which,  in  effect,  required  her  to  give 
defendant  all  her  services  as  a  motion  picture  actress  during  the 
period  covered  by  the  contract,  "to  act  in  such  parts  and  at  such 
times  and  places"  as  she  might  be  instructed,  and  "to  report  for 
rehearsals  promptly  after  notification  so  to  do."     (Id.) 

6.  Bbasonableness  of  Obdeb  —  Cibcumstances  Leading  to  Mak- 
ing.— Nor  was  such  order  requiring  plaintiff  to  report  at  de- 
fendant's studio  every  morning  at  8:80  o'clock,  by  which  time  the 
other  members  of  defendant's  organization  were,  as  a  general  rule, 
on  the  ground,  unreasonable  where  the  available  means  for  travel 
between  the  studio  and  her  abode,  which  was  at  a  distance  from 
the  studio,  was  none  too  good,  and  she  frequently  arrived  on  the 
ground  late  for  rehearsals  and  for  motion  picture  productions,  and 
at  times  when  her  presence  was  urgently  needed  in  order  that  she 
might  enact  the  roles  in  which  she  had  been  oast,  defendant's  ser- 
vants had  great  difficulty  in  reaching  her  by  telephone  in  order 
to  notify  her  that  her  presence  was  desired.     (Id.) 
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7.  BiSCHABOE     FOB    VIOLATION     OF    OBDEB  —  PBOPEB     InSTBUGTION     TO 

JuBY. — Plaintiff  having  been  discharged  because  of  a  violation 
of  such  order,  in  an  action  to  recover  for  an  alleged  wrongful  dia- 
charge,  the  jury  should  have  been  instructed  specifically  that  if  it 
be  true,  as  testified  by  defendant's  witnesses,  that  plaintiff  waa 
frequently  tardy,  and  that  defendant,  at  times,  had  difficulty  in 
reaching  her  by  telephone  in  ord«r  to  notify  her  to  be  present  to 
enact  her  roles,  then  the  order  requiring  her  to  report  at  defend- 
ant's studio  every  morning  at  8:30  o'clock  was  reasonable,  and 
a  willful  disobedience  of  its  terms  would  be  good  ground  for  her 
discharge;  it  being  error  to  charge  the  jury  that  It  was  for  them 
to  determine  whether  the  order  was  "within  the  terms  of  the  con- 
tract" and  whether  it  "was  a  reasonable  order  under  the  circum- 
stances."    (Id.) 

8.  Emplotmxnt  at  Weekly  Salaby  —  Additional  Ck)MPENSATioK 
FOB  Option  fob  EItension — ^Wbonoful  Dischaboe — Measubx  of 
Baicagbs. — ^Where  the  original  contract  between  plaintiff  and 
defendant,  which  provided  for  a  specified  weekly  salary  dur- 
ing the  period  of  employment,  was  modified  and  provided  that  for 
the  consideration  of  a  given  sum,  to  be  paid  in  weekly  install- 
ments, the  defendant  was  granted  an  option  to  continue  the  con- 
tract for  a  further  period  at  a  specified  weekly  salary,  in  an  action 
to  recover  for  her  wrongful  discharge,  the  plaintiff  is  entitled  to 
recover  the  aggregate  of  the  two  amounts  agreed  to  be  paid 
weekly  during  the  first  period  of  employment,  less  such  sum  as  she 
might  have  earned  by  exercising  reasonable  diligence  to  secure 
other  employment  of  the  same  or  a  substantially  similar  character, 
and  not  merely  the  amount  of  the  weekly  salary  agreed  to  be  paid. 
(Id.) 

See  Contracts,  6;  Negligene6|  28;  Workmen's  Compensation  Act, 
1,  «,  5,  «. 

EQUITY. 

1.  Equitabljb  Maziic  as  to  That  Which  Ought  to  be  Done — 
Waiyeb — ^Considebation. — The  maxim,  "Equity  regards  as  done 
that  which  ought  to  be  done,"  is  not  applicable  where  a  party  has 
for  a  consideration  waived  that  which  it  is  claimed  ought  to  have 
been  done.     (Smith  v.  Central  etc.   Improvement  Co.,  384.) 

8.  Bestbaint  of  Authorized  Act. — A  court  of  equity  will  not  re- 
strain any  person  from  doing  that  which  the  law  authorizes  that 
person  to  do.     (Dammann  v.  Hydraulic  Clutch  Co.,  511.) 

See  Mortgagesi  8. 
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ESTATES  OF  DECEASED  PERSONS. 

1.  Evidence — Claim  Against  Estate — Proof  of  Decedent's  Hand- 
writing— Testimony  of  Plaintiff  Inadmissible. — In  an  action 
against  an  executor  to  recover  upon  a  claim  against  the  estate 
of  the  decedent,  under  the  provisions  of  section  1880  of  the 
Code  of  Civil  Procedure,  it  is  error  to  permit  the  plaintiff  to 
testify  as  to  his  knowledge  of  the  handwriting  of  the  decedent 
and  to  identify  the  latter's  signature  to  a  letter  for  the  purpose 
of  proving  bj  such  letter  that  a  certain  grant  deed  executed  bj 
plaintiif  in  favor  of  said  decedent,  though  in  form  unconditional, 
was  intended  as  a  mortgage.  (Palmer  v.  Guaranty  T.  &  S.  Bank, 
672.) 

8.  Presentation  of  Defectivs  Claim  —  Bight  to  Present  New 
Claim. — If  a  party  makes  an  improper  attempt  to  present  a  claim 
to  an  executor,  particularly  where  it  is  so  defective  as  to  be  in- 
sufficient to  constitute  the  basis  for  a  new  cause  of  action,  he 
is  not  estopped  from  presenting  one  in  due  form,  if  within  proper 
time,  and  upon  which  an  action  may  be  based.     (Id.) 

8.  Claim  Against  —  Agreement  of  Heir  to  Pay  —  Extension  of 
Time — Consideration. — Where  an  heir  at  law,  in  order  to  protect 
the  estate  of  the  decedent  from  a  claim  against  the  decedent  which 
is  enforceable  against  the  property  of  the  estate  to  which  she 
is  about  to  succeed,  obtains  a  renewal  or  extension  of  time  on 
such  claim  by  agreeing  to  pay  it,  such  renewal  or  extension  is  suffi- 
cient consideration  for  the  promise.  (Warren  Nat.  Bank  ▼• 
Suerken,   7S6.) 

4.  Execution  of  Collateral  Note — Presumption  of  Considera- 
tion— Burden  of  Proof. — Where  such  heir  at  law  executes  her 
collateral  notes  as  security  for  the  indebtedness,  those  notes 
on  their  face  import  a  consideration  and,  in  an  action  thereon,  the 
burden  is  on  her  to  establish  the  fact  of  want  of  consideration. 
(Id.) 

5.  Evidencb — Action  Against  Executrix — Sufficiency  of  Founda- 
tion FOR  Introduction  of  Books  of  Decedent. — In  an  action 
against  an  executrix  upon  a  rejected  claim,  testimony  of  a  witness, 
in  connection  with  the  introduction  in  evidence  of  a  large  book 
consisting  of  numerous  and  divers  entries  and  memoranda,  that  he 
had  never  seen  the  book  before  and  had  no  knowledge  of  what  ac- 
counts were  kept  in  it,  but  that  he  knew  the  handwriting  in  the 
exhibit  to  be  the  handwriting  of  the  deceased,  and  that  the  de- 
ceased kept  his  books  correctly,  sufficiently  laid  the  foundation  for 
the  introduction  of  the  book  in  evidence.    (O'Neill  v.  O'Neill,  772.) 

6.  Accounts — Signed  Memorandum — Nor  Mutual,  Open,  and  Cur- 
rent Account. — In  such  an  action,  evidence  that  the  various  items 
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were  called  off  from  some  sonree  by  the  deeeased  and  pat  down  on 
a  memorandum  by  plaintiff  and  that  the  deeeased  then  signed  the 
memorandum  does  not  show  a  ''mutual,  open,  and  current  ac- 
count."    (Id.) 

ESTOPPEL.  See  Claim  and  Deliyery,  2;  Corporationa,  4;  Deeds,  9; 
Deeds  of  Trust,  2;  Estates  of  Deeeased  Persons,  2;  Mortgage, 
9,  11,  15;  Municipal  Corporations,  2;  Phiee  of  Trial,  5; 
Pleading,  6,  6;  Promissory  Notes,  3;  Statute  of  Limitations,  K 

EVICTION.    See  Ejectment,  8. 

BVIDBNCB. 

1.  Weight  of — Contlict— Province  of  Trial  Cotjrt. — If  there  are 
discrepancies,  inconsistencies,  and  improbabilities  in  the  evidence, 
these  are  matters  for  the  trial  court  to  pass  upon  in  connection 
with  its  consideration  of  the  entire  testimony  in  the  case.  An 
appellate  court  will  not  disturb  findings  based  upon  evidence 
wherein  there  is  a  substantial  conflict     (Tower  v.  Wilson,  123.) 

2.  Prisumptioms — Tkstimoky  of  Interssted  Witness — ^Weight. — 
The  court  or  jury  may  disregard  the  testimony  of  an  interested 
witness  as  against  a  presumption,  if  the  latter  satisfies  them. 
(Everett  v.  Standard  Ace.  Ins.  Co.,  332.) 

8.  OouRT  Begoeds — Judicial  Notice. — A  trial  judge  is  bound  to  take 
judicial  notice  of  the  files  of  his  own  court.  (Craiglow  v.  Will- 
iams, 614.) 

4.  Findings  Based  on  Confucting  Evidence — Appeal. — In  an  ac- 
tion to  recover  for  personal  services,  where  the  evidence  is  con- 
flicting as  to  whether  the  plaintiff  was  employed  by  the  defend- 
ant corporation  or  by  another  company  having  a  similar  name 
and  the  trial  court  finds  that  plaintiff  was  not  employed  by 
defendant  corporation,  such  finding  is  conclusive  and  binding 
on  the  appellate  court.     (Frazee  v.  Fox  Film  Corporation,  661.) 

5.  Documentary  Evidence  of  Agency — Bemoteness  in  Time. — In 
such  action,  documentary  evidence  offered  for  the  purpose  of 
proving  that  the  person  who  employed  plaintiff  waa  the  repre- 
sentative of  the  defendant  corporation  is  properly  excluded  where 
the  employment  of  plaintiff  was  alleged  to  have  taken  place  almost 
a  year  prior  to  the  dates  of  such  documents.     (Id.) 

6.  Judicial  Notice— Significance  of  Words  "Trial  Balanob." — 
Under  subdivision  1  of  section  1875  of  the  Code  of  Civil  Pro- 
cedure   the    court    will   take   judicial   notice   of   the   true   signifi- 
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eanee  of  the  words  ''trial  balance,"  and,  if  need  be,  maj  resort 
for  its  aid  to  appropriate  books  or  documents  of  reference.  (On 
denial  of  rehearing.)     (Ferro  ▼.  Lagomarsino,  741.) 

See  Accident  Insurance,  3,  4,  9;  Agency,  6-7;  Boundaries,  4; 
Broker's  Commissions,  2;  Contracts,  7,  11,  12,  16,  17,  19,  24; 
Counties,  17-19;  Criminal  Law,  15,  18,  21-23,  25,  27,  29, 
SO,  32;  Deeds,  7,  8,  10,  11;  Divorce,  13;  Ejectment,  1;  Estates 
of  Deceased  Persons,  1,  4,  5;  Fraud,  1;  Injunction,  1,  4,  5; 
Judgments,  2;  Misrepresentations,  1;  Motor  Vehicles,  1; 
Negligence,  8,  19,  20,  25,  36,  37,  42 ;  New  Trial,  3,  5,  7,  9,  11 ; 
Physicians  and  Surgeons,  1;  Promissory  Notes,  4,  6-8;  Quiet- 
ing Title,  1;  Sales,  1,  8;  Trial,  1;  Waters  and  Water  Bights, 
6,  8;  Written  Instruments,  1. 

FINDINGS. 

1,  SuTPiciENCT  OF  FINDINGS. — It  is  not  uccessary  that  the  findings 

if  the  court  on  material  issues  shall  follow  the  pleadings.  If 
the  truth  or  falsity  of  each  material  allegation  not  admitted  can 
be  demonstrated  from  the  findings,  the  requirements  of  the  code 
relating  to  such  matters  are  met.     (Tower  y.  Wilson,  123.) 

2.  AmBUATiTB  Alleqations  in  Answer  —  Nxgbssttt  voe  Find- 
ings.— Where  certain  affirmative  allegations  in  the  answer  follow 
and  their  effect  is  but  to  emphasize  the  denials  of  the  answer, 
the  answer  being  sufficient  without  such  affirmative  allegations,  it 
is  not  necessary  that  there  should  be  specific  findings  on  such  al- 
legations.      (Id.) 

8.  Construction  or  Findings — Intebkncxs — Pkesumptions. — Find- 
ings must  receive  such  construction  as  will  uphold,  rather  than 
defeat,  the  judgment  predicated  thereon;  and  whenever  from  facts 
found  other  facts  may  be  inferred  which  will  support  the  judg- 
ment of  the  trial  court,  such  inference  will  be  deemed  to  have 
been  made  by  the  trial  court.     (Id.) 

4.  Action  roB  Monbt  Had  and  BBCiiyED  —  Failttbb  to  Find  on 
Pbobativb  Facts  —  Construction  of  Genxkal  Finding.  —  In  this 
action,  in  substance  one  simply  for  money  had  and  received,  the 
court  found  that  defendant  was  not  indebted  to  plaintiff  in  the 
amount  alleged,  or  any  other  sum,  its  failure  to  find  from  the  evi- 
dence the  affirmative  probative  facts  pleaded  by  plaintiff  and  by 
him  deemed  essential  to  a  recovery,  as  well  its  construction  of  the 
findings  which  it  had  made,  by  rendering  judgment  in  favor  of 
the  defendants,  must  be  regarded  as  its  conclusion  that  the  evi- 
dence was  insufficient  to  justify  such  findings  as  would  authorize 
a  decision  in  favor  of  the  plaintiff.     (Id.) 

5.  Failube  to  Make  Complete  Findings — Whin  not  Ground  roa 

Reversal. — Where,    from    the    evidence    in   the   record,    from    the 
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judgement  ordered,  and  from  the  faets  found,  it  it  evident  that  if 
more  complete  findings  had  been  made  by  the  trial  court  thej 
would  have  been  adyerse  to  plaintiff,  the  failure  of  the  trial  court 
to  make  such  findings  is  not  a  ground  for  the  reversal  of  the 
judgment.     (Id.) 

6.  Statuti  or  Limitations — ^Issus — Pleadiko. — ^Where  the  answer  seta 

up  the  plea  of  the  statute  of  limitations  as  a  defense  to  an 
alleged  cause  of  action,  the  defendant  is  entitled  to  have  a  finding 
upon  that  issue.     (Avery  v.  Hagenios,  176.) 

7.  Adicissioms  in  Pleadings  and  Dubing  Hearing — Nbcbssitt  vcm 

Findings. — Facts  admitted  in  the  pleadings  or  stipulated  to  bo 
true  on  the  hearing  need  not  be  made  the  subject  of  a  finding. 
(Globe  L  Co.  v.  Industrial  Aeo.  Com.,  328.) 

8.  CoNiucnNo  EviDKNOB — Appeal. — ^Where  there  ia  direct  conflict  in 
the  evidence  as  to  the  material  issues  involved  and  there  is  any 
evidence  in  support  of  the  findings  of  the  trial  court,  the  appellate 
court  will  not  interfere.     (Ferro  v.  lAgomarsino,  741.) 

See  Appeal,  5;  Contracts,  14,  19;  Corporations,  4;  Ejectment^ 
3;  Eminent  Domain,  1;  Evidence,  1,  4;  JudgxnentSi  1; 
Sales,  9,  10;  Waters  and  Water  Bights,  1,  2. 

FIBE  DEPABTMENT.    See  Municipal  Corporations,  11. 

FIBB    IN8UBANCB. 

1.  Pbsuminaby  Proof  of  Loss  —  Failure  of  Owner  to  File  in 
Time — Bar  to  Action  on  Pouot. — Where  a  policy  of  fire  insur- 
ance provides  that  "within  sixty  days  after  the  commencement  of 
the  fire  the  insured  shall  render  to  the  company  .  .  .  preliminary 
proof  of  loss,"  and  further,  that  "no  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sustained,  until  after  full 
compliance  by  the  insured"  with  such  requirement,  neglect  or 
failure  on  the  part  of  the  owner  to  render  such  preliminary  proof 
or  loss  within  the  time  specified  constitutes  a  bar  to  his  right  of 
recovery.     (Seccombe  v.  Glens  Falls  Ins.  Co.,  611.) 

2.  Bights  of  Mortgagee  —  Action  not  Barred  bt  Neglect  ob 
Failure  of  Owner. — ^Where  there  is  attached  to  such  policy  a 
mortgage  clause  providing  that  the  loss  or  damage,  if  any,  under 
the  policy,  shall  be  payable  to  the  mortgagee  and  that  the  insur- 
ance, "as  to  the  interest  of  the  mortgagee,  only,  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner," 
and  there  is  no  provision  requiring  him  to  file  a  preliminary  proof 
of  loss,  such  mortgagee  is  not  required  to  file  such  proof  of  loss, 
and  the  neglect  or  failure  of  the  owner  to  file  a  preliminary  proof 
of  loss  will  not  bar  such  mortgagee's  right  of  recovery.     (Id.) 
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3.  Nbglbot  of  Owneb  —  Bight  of  Mortgagee  to  Pebfoeic  —  Gon- 
8TBU0TI0N  OF  SECTION  2541,  GiviL  Ck)DE. — The  proviaion  of  section 
2541  of  the  Civil  Code  that  where  the  mortgagor  as  insurer  neg- 
lects the  performanee  of  acts  necessary  to  the  validity  of  the 
insurance,  the  mortgagee  named  in  a  policy  as  being  entitled  to 
indemnity  in  case  of  loss  may  perform  them  is  restricted  to  acts 
''prior  to  the  loss/'  which,  if  not  performed,  would  avoid  the 
insurance.     (Id.) 

FIXTUBEB.    See  PubUe  Works,  1. 

FOBFEITUBE.    See  Deeds,  2,  8;  Mining  Law,  0,  10;  Unlawful  De- 
tainer, 8. 

FBANCHISEa 

Whaef  Franchise — ^Limitation  of  Term — Construction  of  Code. — 
The  twenty-year  limitation  with  reference  to  wharf  franchises 
contained  in  section  2910  of  the  Political  Code  refers  to  the  term 
of  the  grant  and  not  solely  to  the  right  to  take  tolls.  (Los  An- 
geles ▼.  Pacific  Coast  &  S.  Co.,  154.) 

FBAUD. 

Beuef  from  Fraud^Burden  of  Proof. — One  who  seeks  relief  from 
fraud  must  allege  and  prove  it  by  clear  and  satisfactory  evidence. 
A  mere  suspicion  of  fraud  is  not  suficient  (Everett  v.  Standard 
Ace.  Ins.  Co.,  832.) 

See  Accident  Insurance,  1,  B;  Accounting,  3;  Mortgages,  8,  15; 
Place  of  Trial,  4;  Pleading,  1. 

FBAUDULENT   BEPBE8ENTATION8.    See  Sales,  1. 
OAMBLINQ.    See  Criminal  Law,  18 

GIFTa 

1.  Gift  of  Community  Property. — Community  property  may  be  given 
by  a  husband  to  his  wife  with  like  effect  as  his  separate  property. 
(McDuff  V.  McDuff,  53.) 

2.  Bight  of  Wife  to  Sub  Husband — Damages. — A  wife  may  sue 
her  husband  to  recover  possession  of  property  which  became  {art 
of  her  separate  estate  by  gift  from  him  and  for  damages  for  the 
withholding  thereof  by  him.     (Id.) 

GUABANTY.    See  Mortgages,  13,  14;   Promissory  Notes,  3-5. 
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GUABDIAN  AND  WARD. 

1.  Authority  to  Draw  Chicks  Pbiob  to  IssnANOB  of  Letters.— 
After  the  order  appointing  a  given  person  guardian  of  the  person 
and  estate  of  an  incompetent  person  has  been  duly  made  and 
entered  and  the  bond  in  the  amount  specified  in  such  order  has 
been  presented,  approved,  and  filed,  such  person  has  authority, 
as  guardian,  to  draw  checks  on  the  account  of  such  incompetent, 
notwithstanding  the  oath  of  office  is  not  taken  and  letters  of 
guardianship  are  not  issued  to  him  until  two  days  later.  (Southern 
T.  A  G.  Bk.  ▼.  8.  D.  Sav.  Bk.,  294.) 

8.  Supersedeas — Restraint  of  Guardian  from  Acting  Pendino  Ap- 
peal FROM  Order  Appointing — Affirmance  of  Order — Dismissal 
OF  Petitions  for  Bestraininu  Orders. — A  petition  by  a  person 
adjudged  incompetent  to  secure  a  restraining  order  restraining  the 
person  appointed  guardian  of  his  person  and  estate  from  inter- 
vening in  and  the  superior  court  from  proceeding  further  with  a 
eertain  action  pending  in  said  court,  pending  the  hearing  of  an 
appeal  from  the  order  appointing  such  guardian,  will  be  dismissed 
where  the  order  appointing  such  guardian  has  been  affirmed. 
(Bundy  ▼.  Barnes,  746.) 

See  Statute  of  Limitations,  1* 

HABEAS  CORPUS. 

Oonyiction  on  Insufficient  Ck>MPLAiNT-— Bight  to  Discharge. — ^Where 
there  is  an  entire  failure  of  the  complaint  in  a  justice  court  to 
state  an  offense,  a  defendant,  even  after  conviction,  is  entitled  to 
his  discharge  upon  a  writ  of  habeas  eorpus.     (In  re  Oapanna,  501.) 

See  Criminal  Law,  34;  Juvenile  Court  Act,  1;   Municipal  Cor- 
porations,  6,   7« 

HARBORS.    See  Tide-lands,  1,  2. 

HUSBAND  AND  WIFE.    See  Accident  Insurance,  2;  Ejectment,  S-4; 
Gifts,  1,  2;  Negligence,  27;  Quieting  Titie,  1. 

INCOME.    See  Accident  Insurance,  4. 

INCOMPETENT  PERSONS.    See  Guardian  and  Ward,  1,  2. 

INDEMNITY    INSURANCE.    See    Motor    Yehidesi    Z,   4. 

INJUNCTION. 

1.  AcnON    IMTOLTINO    POSSESSION    OF    PbOPEKTT — ^SOUECI    OF    TiTLl — 

Apfuoation   fob  OB  TO    DISSOLVE   Restbaining   Oboeb  —  Plead- 
ing.— Op    an   application    for    a   restraining   order  i>r   an   appU- 


Injunction.  853 


INJUNCTION  (Continued). 

eatioB  to  dissolve  such  an  order,  where  previonsly  made,  affecting 
the  right  of  the  party  in  possession  to  ase  a  given  property  pend- 
ing the  determination  of  the  question  of  ownership  or  the  right  to 
the  possession  of  the  same  as  between  litigants  in  an  action 
brought  for  that  purpose,  it  is  not  indispensably  essential  that  the 
source  of  a  party's  title  to  the  property  should  be  shown.  It  is 
sufficient,  if  the  court  before  which  it  is  made  accepts  it,  if  it 
be  made  to  appear  therefrom  that  the  party  making  the  appli- 
cation denies  the  adversary  party's  ownership  of  or  right  to  the 
possession  of  the  property  as  to  which  the  application  for  a  pre- 
liminary injunction  or  the  dissolution  of  a  restraining  order  is 
made,  and  it  further  is  likewise  made  satisfactorily  to  appear  that 
the  applicant  for  or  against  the  temporary  relief  sought  has  some 
claim  of  right  to  the  property  involved  or  the  possession  thereof. 
(Sehwarti  v.  Arata,  696.) 

8.  DisGBBTioN  OF  Tbial  Court. — Whether  in  a  particular  case  a 
restraining  order  or  an  injunction  pendente  lite  should  be  granted 
or  refused  la  a  matter  resting  largely  in  the  discretion  of  the  trial 
court  before  which  the  application  ia  made  and  heard.     (Id.) 

8.  EZTRAOBDINABT     POWKB    OT     TBIAL     CoUBT — WhXN     PbOPEBLT     Ez- 

XBCiSED. — The  power  to  grant  temporary  or  provisional  relief  to 
litigants  by  way  of  a  preliminary  injunction  is  an  extraordinary 
power  and  is  to  be  exercised  always  with  great  caution,  and  in 
those  cases  only  where  it  fairly  appears  upon  all  the  papers  pre- 
sented that  the  plaintiff  will  suffer  irreparable  injury  If  it  be 
not  issued,  or  that  it  is  necessary  to  preserve  the  estates  of  the 
parties,  or  some  sufficient  cause  showing  that  need  of  hasty  action 
exists.     (Id.) 

i.  BXSISTANOB  TO  MOTION  —  YeBITIXD  AnSWEB  OB  AFFIDAVITS  SUF- 
FICIENT SUPPOBT. — Besistanee  to  a  motion  for  a  preliminary  in- 
junction pending  the  determination  of  the  litigation  may  be 
supported  either  by  a  verified  answer  or  by  affidavits.     (Id.) 

S.  Bkfusal  of  Pbeuminabt  Injunction — Disgbbtion  not  Abused. — 
In  this  action  involving  the  right  of  possession  of  certain 
lands  from  which  the  defendants  were  extracting  nunerals, 
the  defendants,  by  their  affidavits,  having  disputed  the  plaintiff's 
ownership  and  right  of  possession  of  the  property  and  set  forth 
their  own  right  of  possession,  and  reinforced  such  declaration  by 
the  further  statements,  which  were  not  denied,  that,  with  the  actual 
knowledge  of  plaintiff  for  several  months  prior  to  the  hearing  of 
the  application  for  the  preliminary  injunction,  they  had  expended 
large  sums  of  money  in  equipping  the  property  with  machinery 
and  other  works  so  that  the  mineral  ore  therein  depos'ted  cmuIU 
be  properly  and  profitably  extracted  therefrom^  and  that  they  were 
solvent  and  able  to  respond  in  damages  should  judgment  be  had 
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against  them,  the  trial  eonrt  did  not  eoounit  an  abnaa  of  diaara- 
tioB  in  refusing  to  grant  a  preliminary  injunction  and  in  diawil?- 
ing  the  temporary  restraining  order.     (Id.) 

See  Equity,  8;  Bel-light  Abatement  Act,  %,  8. 

J 

INSTBTJCTIONa 

Qdistions  or  Faot  —  Absinob  of  Pbejudicial  EIbbob.  —  An  inatme- 
tioB  upoB  a  question  of  faot  forbidden  by  article  YI,  section  19, 
of  the  state  constitution  is  not  sufAcient  to  require  a  reversal  of 
the  case  where  the  evidence  offered  to  prore  such  fact  is  uncon- 
tradicted and  it  does  not  appear  from  an  ezaminatio&  of  the 
aatire  record  that  such  error  resulted  in  a  miscarriage  of  juatioe. 
(Hoffman  ▼.  Padile  Electric  By.  Co.,  761.) 

Sea  Appeal,  8,  14;  Gbnunon  Carriers,  8;  Criminal  Law,  86;  Em- 
ployer and  Employee^  7;  Negligence,  9-11,  SI,  48,  44,  46; 
Now  Trial,  1. 

INBXTBANCE.    See   Accident   Insurance;    Fire   Insurance;    Indemnity 
Inauraace. 

INTENT.    See  Criminal  Law,  88;  Deeds,  10;  Vendor  and  Vendee,  8. 

INTEBEST.    See  Promissory  Notes,  1* 

INTEBVENTION.    See  Sureties,  8. 

INTOXICATING  LIQUOB&    See  Counties,  7,  9,  18,  18,  86. 

ISSUES.    See  Accounting,  1. 

jrOINDEB.    See  Pleading,  18. 

JITDICIAL  NOTICE.    See  Counties,  80;  Eridence,  8,  9, 

JUDQMENTa 

1.  What  Dxemxd  Adjubioatbd  Whebb  Findings  Waived. — ^In  the 
absence  of  findings,  only  those  issues  which  were  actually  and 
aecessaiily  included  in  the  judgment,  or  necessary  thereto,  are 
deemed  adjudicated.     (McDuff  ▼.  McDuff,  68.) 

8.  JuBiaDicnoN — Judoicbnts  or  Sisteb  States — Etidbnob. — ^The  pro- 
visions  of  article  IV,  section  1,  of  the  constitution  of  the  United 
States,  that  "FuU  Faith  and  Credit  shall  be  given  in  each  state  to 
the  .  .  .  judicial  proceedings  of  every  other  state,"  and  of  section 
1913  of  the  Code  of  Civil  Procedure  that  "the  effect  of  a  judicial 
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record  of  a  sister  state  is  the  same  in  this  state  as  in  the  state 
where  it  was  made/'  establish  a  rule  of  evidence,  rather  than  of 
jurisdiction,  and  while  thej  make  the  record  of  a  judgment,  ren- 
dered after  due  notice  in  one  state,  conclusive  eridence  in  the 
eourts  of  another  state,  or  of  the  United  States,  of  the  matter 
adjudged,  they  do  not  affect  the  jurisdiction,  either  of  the  court 
in  which  the  judgment  is  rendered  or  of  the  court  in  which  it  la 
oifered  in  evidence.     (Anthony  v.  Tarpley,  72.) 

8.  Bight  to  Be-kzamime  Foreign  Judgments. — Judgments  recov- 
ered in  one  state  of  the  Union,  when  proved  in  the  courts  of 
another  government,  whether  state  or  national,  within  the  United 
States,  differ  from  a  judgment  recovered  in  a  foreign  country  in 
no  other  respect  than  in  not  being  re-ezaminable  on  their  merits, 
nor  impeachable  for  fraud  in  obtaining  them,  if  rendered  by  a 
court  having  jurisdiction  of  the  cause  and  of  the  parties.     (Id.) 

4«  Want  or  Jurisdiction — Impeachment  or  Foreign  Judgment. — 
Jurisdiction  must  exist  as  a  fact;  and  the  record  of  a  judgment 
rendered  in  another  state  may  be  collaterally  impeached  by  ex- 
trinsic evidence  showing  that  the  facts  necessary  to  give  the  court 
pronouncing  it  jurisdiction  did  not  exist,  although  the  record 
sought  to  be  impeached  may  recite  the  jurisdictional  facts.     (Id.) 

5.  Appeal — Judgment  by  Consent. — As  a  general  rule,  a  judgment 
by  consent  will  not  be  reviewed  on  appeaL  (Peterson  v.  Holder, 
278.) 

6.  Defaui/t — ^Appuoation    fob    Belixf — Showing    Required. — Where 

a  party  in  default  makes  seasonable  application  to  be  relieved 
therefrom,  and  files  an  affidavit  of  merits  alleging  a  good  defense, 
and  the  plaintiff  files  no  counter-affidavit  and  makes  no  showing 
that  he  has  suffered  any  prejudice  or  that  injustice  will  result 
from  the  trial  of  the  case  upon  its  merits,  very  slight  evidence 
will  be  required  to  justify  a  court  in  setting  aside  the  default. 
(Id.) 

7.  Belief   from    Mistake   of   Law.  —  Belief   from   default   can    be 

granted   notwithstanding   the   mistake    through   which   the   default 
arose  was  a  mistake  of  law.     (Id.) 
See    Accounting,    2-4;    Chattel    Mortgages,    2;    Conversion,    3; 
Counties,  21;  Divorce,  5;  Place  of  Trial,  7;  Sureties,  1. 

JUBIES  AND  JUBOBS.  See  Criminal  Law,  20;  Negligence,  8;  New 
Trial,   7;    Pleading,   7. 

JUBISDICTION.  See  Counties,  11;  Divorce,  Z-A;  Judgments,  2,  4; 
Juvenile  Court  Act,  2;  Mandamus,  1;  Municipal  Corporations, 
7;  Parent  and  Child,  2;  Prisons,  5,  6;  Summons,  1;  Superior 
Conrty  1. 
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JUBY  TRIALS.    See  Bed-light  Abatement  Act,  t. 

JTJVENTLB  OOUBT  ACT. 

1.  SuFriciSNOT  or  Petition  fob  Ck>M]nTicsNT  of  Minobs — Bkvuw 
ArrxB  Heabinq. — Where  the  superior  court,  after  a  full  hearing 
with  ample  opportunity  for  all  parties  in  interest  to  present  what- 
eyer  evidence  they  might  desire,  has  made  findings  which  are  sup- 
ported by  the  evidence  and  are  sufficient  to  justify  its  commitment 
of  certain  minors  to  the  county  probation  officer,  on  an  applica- 
tion for  a  writ  of  habeas  corpus  to  secure  the  release  of  said 
minors,  the  allegations  of  the  petition  for  their  commitment  will 
not  be  criticised  with  the  same  degree  of  severity  as  would  be 
proper  if  it  were  tested  before  any  trial  was  had  or  any  evidence 
introduced.     (In  re  Hunter,  505.) 

2.  Sufficiency   of   Petition    to   Confeb    Jubisdiotion. — ^Where,    by 

fair  intendment,  it  does  not  appear  from  the  petition  for  the 
commitment  of  such  minors  that  their  parents  were  incapable  of 
exercising  over  said  minors  proper  parental  control,  but  it  does 
appear  that  said  minors  were  leading  an  idle  life,  associating 
with  undesirable  persons  in  a  manner  likely  to  induce  lewd  and 
immoral  practices,  and  their  home  waa  an  unfit  place  for  their 
habitation,  comfort,  discipline,  and  development,  it  cannot  be 
said  that  the  superior  court  had  no  jurisdiction  to  inquire  into 
the  question  whether  said  minors  should  be  committed  to  the 
custody  of  the  probation  officer  of  the  county.     (Id.) 

8.  Commitment  of  Minobs  —  Subsequent  Betubn  to  Pabents  — 
AuTHOBiTT  OF  SuPEBiOB  OouBT. — After  the  commitment  of  said 
minors  to  the  custody  of  the  county  probation  officer,  the  superior 
court  has  the  authority  to  return  them  to  the  custody  of  their 
parents,  if  that  be  found  safe  and  advisable.     (Id.) 

LACHES.    See  Municipal  Corporations,  5. 

LANDLOBD  AND  TENANT.    See  Leases,  1-3,  5;  Pleading,  8. 

LABCENY.    See  Criminal  Law,  5,  6,  12,  13. 

LAWS. 

Laws  of  Sistbb  State — Pbesumption. — ^When  not  made  to  appear 
to  the  contrary,  the  laws  of  another  state  are  legally  presumed  to 
be  the  same  as  of  this  state.     (Anthony  v.  Tarpley,  72.) 

LEASES. 

1.  LANDLOBD    AND    TENANT— MONTH    TO    MONTH    TENANCY— TEBMIWA- 

TiON   OF. — Neither   party    to   a   lease   from   month   to   month   can 
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terminate  the  relation  except  by  giving  notice  to  terminate  one 
month  before  the  expiration  of  the  term.  The  estate  does  not 
terminate  by  the  mere  lapse  of  time.     (Dom  v.  Oppenheim,  312.) 

2.  Tender  or  Keys — iKSurnciSNT  Notice. — A  tender  of  the  keys 
to  the  premifles  covered  by  a  lease  from  month  to  month  is 
not  sufficient  as  a  notice  to  terminate  where  the  landlord  refuses 
to  accept  the  keys  and  the  tenant  eontinues  to  exercise  dominion 
and  control  over  the  premises  thereafter,  though  they  are  vacant. 
(Id.) 

3.  Belation    or    Pasties — Action    to    Begoveb    Bent — Admissions 

— Appeal. — ^Where  in  an  action  to  recover  alleged  unpaid  rent  the 
parties,  both  by  their  pleadings  and  in  their  statements  to  the 
court,  agreed  to  the  ultimate  fact  that  the  defendant  was  a  tenant 
of  plaintiff  under  a  month*to-month  tenancy  up  to  the  date  de- 
fendant vacated  the  premises,  defendant  cannot  on  appeal,  for  the 
first  time,  raise  the  question  that  it  does  not  appear  that  the  de- 
fendant was  the  tenant  of  plaintiif.     (Id.) 

4.  DEFEcnvs    Statement   of   Facts — Pleading — Appeal. — ^Mere    de- 

fects in  the  manner  of  stating  facts  cannot  be  eonsidered  for  the 
first  time  on  appeal.     (Id.) 

5.  Landlord  and  Tenant — ^Assignment  of  Lease — ^EIntrt  into  Pos- 

session AND  Payment  op  Bent — FAiLtTRX  of  Assignee  to  Sign 
Immaterial. — An  assignment  of  lease  which  recites  that  the 
assignee  "hereby  accepts  said  assignment  and  hereby  obligates 
itself  upon  said  lease"  from  and  after  a  given  date,  signed  by  the 
lessee  and  under  which  the  assignee,  without  signing,  enters  into 
possession  of  the  demised  premises  and  pays  the  rent  in  accordance 
with  the  terms  thereof,  has  the  same  binding  force  and  effect  as 
though  the  assignee  had  signed  the  same.  (Lopizich  v.  Salter, 
446.) 

6.  Agreement  of  Assignee  to  Pat  Bent — Liabilitt  to  Land- 
lord^Effect  of  Subsequent  Assignment. — Where  the  assignee 
of  a  lease  expressly  covenants  to  pay  the  rent  reserved  in  the  lease, 
its  obligation  as  to  the  landlord  is  identical  with  that  of  the  origi- 
nal lessee,  and  it  cannot  relieve  itself  of  that  liability  by  merely 
assigning  the  lease  to  another.     (Id.) 

7.  Landlord  and  Tenant — Expiration  of  Lease — Bight  to  Subse- 

quent Pasturage. — ^Where  a  lessee  for  a  fixed  term,  by  an  instru- 
ment in  writing,  sells  the  right  to  pasture  the  leased  land  to  a 
third  party,  and  such  instrument  provides  that  "the  time  of 
this  pasture  la  not  to  exceed  the  day  of  the  expiration  of  the 
lease"  held  by  the  former,  the  right  of  such  third  person  to  pasture 
the  land  ends  on  that  day,  not  only  by  reason  of  the  expiration 
of  the  lease  held  by  the  lessee,  but  by  the  express  terms  of  the 
eonvqrance  of  such  right     (Hart  v.  Fuller,  618.) 
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8.  Landlord  and  Tenant— Biqht  or  Election  to  Take  Extension 
or  Lease  —  Assignment  or  Lease  —  Liabiutt  or  Lessees  fob 
Bent  Bubinq  Additional  Term. — ^Where  a  lease  of  a  building 
for  a  term  of  years  provides  that  the  lessees  by  giving  notice  at 
least  thirty  days  before  the  expiration  of  the  term  "might  elect" 
to  take  an  extension  of  the  lease  for  further  specified  period  at  a 
stated  rental,  the  giving  of  such  notice  has  the  effect  of  extending 
the  original  lease  for  the  additional  term,  and  the  fact  that  prior 
to  the  expiration  of  the  original  term  the  lessees  have  assigned 
their  interest  in  the  lease  will  not  relieve  them  from  liability  for 
rent  for  the  extended  term,  in  the  absence  of  a  novation  between 
their  assignee  and  the  lessor.  (Bealty  &  Bebuilding  €k>.  v.  Bea, 
673.) 

See  GontractSi  4,  16;  Deeds  of  Trust,  1,  2;  Unlawful  Detaiaar, 
1-S. 


MAINTENANCE.    See  Ejectment,  8. 
MALPRACTICE.    See  Physicians  and  Surgeona 

MANDAMUS. 

JuBiSDicnoN— Denial  or  Application  vr  Supebiob  Coubt — Subse- 
quent Original  Application  in  District  Coubt  or  Appeal — 
Defenses. — The  district  court  of  appeal  and  the  superior  court 
have  co-ordinate  or  concurrent  jurisdiction  to  grant  an  origi- 
nal application  for  a  writ  of  mandate;  and  the  pendency  of  a 
prior  proceeding  in  mandam/iu  in  the  superior  court  constitutes  a 
good  defense  by  way  of  a  plea  in  abatement,  and,  when  the  judg- 
ment of  the  superior  court  becomes  final,  it  may  be  pleaded  in  bar 
of  a  similar  proceeding  between  the  same  parties  in  the  district 
court  of  appeal.     (Cohn  v.  IsenseOi  509.) 

See  Appeal,  10,  11. 

MASTER  AND  8EBVANT.    See  Employer  and  Employee. 

MECHANICS'  LIENS. 
1.  Purchase  op  Materialmen's  Claims — ^Monet  Furnished  by 
Owner— Right  op  Assignee  to  Sue  on  Contractor's  Bond. — 
Where  materials  used  in  the  construction  of  a  building  are  not 
paid  for,  the  assignee  of  the  claims  of  the  materialmen  may  main- 
tain an  action  thereon  against  the  surety  on  the  contractor's  bond 
given  pursuant  to  the  provisions  of  section  1183  of  the  Code  of 
Civil  Procedure,  notwithstaiuling  such  assignee  obtained  the  money 
paid  in  acquiring  the  claims  from  the  owner  of  the  property. 
(Purington  v.  Olsten,  621.) 
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2.  Right  to  Maintain  Separate  Action  on  Bond. — A  contractor's 
bond  executed  puranant  to  the  provisions  of  section  1183  of  the 
Code  of  Civil  Procedure  inures  to  the  benefit  of  all  persons  fur- 
nishing materials  to  be  used  in  the  work  described  in  the  con- 
tract, to  all  of  whom  it  accords  a  right  of  action  for  mate- 
rials so  furnished,  either  in  a  separate  action  upon  the  bond  or  in 
any  suit  brought  to  foreclose  mechanics'  liens  upon  the  property. 
(M.) 

3.  Materialmen's  Claim — ^Liabiutt  op  Subett. — Judgment  in  favor 
of  a  materialman  in  an  action  on  a  bond  given  by  a  contractor 
affirmed  on  the  authority  of  General  Electric  Co.  v.  American 
Bonding  Co,  of  Baltimore,  180  Cal.  765.  (Crocker  Wheeler  Com- 
pany T.  American  Bonding  Co.  of  Baltimore^  793.) 

See  Street  Law,  !• 

MINING  LAW. 

1.  Performance  of  Assessment  Work — Failure  to  File  Affidavit 
—Bights  not  Impaired. — ^Where  a  person  has  been  in  possession 
of  a  mine  for  many  years,  following  his  purchase  of  the  claim, 
and  the  assessment  work  has  been  done  and  paid  for  by  him,  the 
fact  that  he  has  not  filed  an  affidavit  showing  the  assessment  work 
for  a  given  year  does  not  impair  his  rights  in  the  premises.  (Haz- 
sard  V.  Johnson,  19.) 

2.  Damage  by  Tailings  to  Lower  Claim — Right  of  Prior  Upper 
Locator. — The  first  locator  on  mining  ground  has  no  right,  by 
eostom  or  otherwise,  to  allow  tailings  to  run  free  in  the  gulch  and 
render  valueless  the  mining  claims  of  subsequent  locators  below 
hint     (Dripps  v.  The  Allison's  Mines  Co.,  95.) 

8.  Care  Exercised  bt  Upper  Locator  Immaterial  —  Liability 
for  Injury. — ^Where  the  land  of  the  lower  locator  is  actually  in- 
vaded by  ''tailings,"  ''slickens,"  or  other  material  from  the  claim 
of  the  upper  locator,  it  makes  no  difference  how  carefully  the  latter 
may  have  worked  his  mine.  His  liability  does  not  depend  upon 
negligence  in  the  construction  or  use  of  his  property.  If  his  work 
in  fact  injures  the  property  of  another  he  is  none  the  less  liable, 
be  he  ever  so  cautions  or  careful  to  avoid  injurious  consequences. 
(Id.) 

i.  Liability  from  Stones  Bolling  from  TRAiu—Sueh  rule  re- 
specting the  liability  of  the  upper  locator  for  tailings,  etc.,  carried 
down  upon  the  claim  of  a  lower  locator  applies  with  equal  force 
to  rocks  and  boulders  caused  to  roll  down  the  steep  sides  of  a 
gulch  by  reason  of  the  construction  of  a  trail  by  the  upper  locator 
around  the  claim  of  the  lower  locator,  thereby  endangering  the  life 
of  any  person  who  might  attempt  to  work  the  elaim,  and  seriously 
impair,  if  not  utterly  destroy,  its  value  for  mining  purposes.     (Id.) 
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6.  Bight  to  Ditebt  Waters — Peiobitt — ^Bkasonablxnesb  ov  TTss 
— Question  ov  Fact  fob  Juet. — The  right  to  mine  on  public  lands 
and  the  right  to  divert  and  use  for  mining  purposes  the  waters  of 
a  stream  that  runs  wholly  through  the  public  domain  stand  upon 
an  equal  footing,  subject  to  the  principle  qui  prior  est  tempore, 
potior  eet  Jure;  but  the  upper  locator,  though  subsequent  in  time, 
and  though,  for  that  reason,  his  is  a  subordinate  right,  may,  never- 
theless, make  reasonable  use  of  the  waters  of  the  stream,  the 
reasonableness  to  be  determined  by  the  jury  upon  the  facts  and 
eireumstances  of  each  particular  ease.     (Id.) 

0.  LooATioN  ov  Claim — Compuanob  With  Revised  Statutes — 
CoNroBMiTT  to  Pubuo  Subvey. — ^Locations  of  nuning  claims  upon 
unsurveyed  lands,  as  well  as  those  upon  surveyed  lands,  are  within 
the  purview  of  section  2331  of  the  United  States  Revised  Statutes. 
If  the  lands  have  been  surveyed  by  the  government,  the  location, 
in  its  exterior  limits,  must  conform  to  the  public  survey,  if  reason- 
ably practicable;  and  if  the  land  be  unsurveyed,  the  location,  as 
reasonably  as  practicable,  must  be  rectangular  in  form,  with  east- 
and-weet  and  north-and-south  boundary  lines,  and  otherwise  approxi- 
mating conformity  to  the  public  survey  system  within  the  limits  of 
practicability.     (Id.) 

7.  OoNFOBMiTT    WiTH    Pbiob    SuBBOUxVDiNG    LOCATIONS.  —  The    Con- 

formity requirement  of  the  federal  statute  does  not  require  a 
placer  locator  to  conform  his  location  to  legal  subdivisions  of  the 
public  surveys  and  the  rectangular  subdivisions  thereof,  when  sueh 
requirement  would  compel  him  to  place  his  lines  on  other  prior 
located  claims.  It  is  not  essential  that  his  claim  conform  with 
the  United  States  system  of  public  land  surveys  when  it  is  sur- 
rounded by  prior  locations.     (Id.) 

8.  Making  ov  Subvey  and  Plat — Not  Essential  to  Vaud  Loca- 
tion.— The  plat  and  survey  referred  to  in  the  provision  of 
section  2331  of  the  Revised  Statutes  that  "where  placer  claims 
cannot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall 
be  made  as  on  unsurveyed  lands/'  are  the  plat  and  survey  to  be 
made  and  filed  when  the  application  for  a  patent  is  made,  and  are 
not  essential  to  the  perfecting  of  a  valid  location.     (Id.) 

9.  Failube  to   Recobd  Location   Notice— I\)Bveitube  ov  Claim. — 

Notwithstanding  the  failure  of  a  locator  to  record  the  location 
notice  within  the  thirty  days  prescribed  by  section  1426d  of  the 
Civil  Code,  he  does  not  for  that  reason  forfeit  his  mining  claim 
or  his  possessory  right  thereto,  but  has  such  right  to  the  ground 
monumented  and  staked  by  him  as  entitles  him  to  relief  against 
any  unlawful  trespass  thereon.     (Id.) 

10.  Actual  Nones  ov  Possession  Under  Claim  as  Locatob — 
Superiobity  ov  Location. — Notwithstanding  the  failure  of  a  locator 
to  record  his  location  notice  within  the  time  prescribed  by  section 
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1426d  of  the  Civil  Code,  he  acquires  not  onlj  a  right  of  pos* 
fleflrion  which  he  doee  not  forfeit  merely  becauae  of  hia  neglect  to 
make  a  time  record,  but  a  location  tliat,  if  imperfect,  will,  never- 
thelesB,  be  superior  to  any  location  on  the  same  ground  that  persons 
having  actual  notice  that  he  is  in  possession  of  such  claim,  asserting 
a  right  thereto  as  a  locator  thereof  under  the  United  States  mining 
laws,  might  subsequently  attempt  to  make.  (Id.) 

Bee  Contracts,  2,  4,  6. 

MINOBS.    See   Divorce,   4r^;   Juvenila   Court  Act,   1-3;   Negligence^ 
16-18. 

MISRBPBESENTATIONS. 

1.  Falsb  Befresentations — Matebialftt — ^BsuANCB  UPON. — In  order 
to  recover  for  false  representations,  the  misrepresentation  need  not 
be  the  sole  cause  of  the  contraet,  but  it  must  be  of  such  a  nature, 
weight,  and  force  that  the  court  can  say  without  it  the  contract 
would  not  have  been  made.     (Craig  v.  Shea,  351.) 

2.  Befresentations  as  to  Ages  op  Trees — ^Bzuanox  upon — Evi- 
dence— Finding. — In  this  action  for  damages  for  false  repre- 
sentations as  to  the  ages  of  certain  walnut  trees  made  by  defend- 
ant's agent  upon  the  sale  to  plaintiff  of  defendant's  walnut  grove, 
the  evidence  as  to  the  investigations  and  inquiries  made  by  plain- 
tiff at  the  time  he  was  shown  the  grove  and  the  statements  made 
by  the  agent  at  other  times  prior  to  plaintiff's  offer  to  purchase 
would  not  warrant  the  finding  of  the  trial  court  "that  he  was  in- 
duced to  purchase  the  property  because  he  relied  upon  the  state- 
ments as  to  the  ages  of  the  trees."     (Id.) 

See  Accident  Insurance,  1-3;   Contracts,  1;  Oiminal  Law,  13; 
Sureties,  1. 

MISTAKE.    See  Appeal,  4;  Judgments,  7. 

MONEY  HAD  AND  BECEIVED.    See  Findings,  4;  Pleading,  1. 

MOBTGAGES. 

1.  Action  to  Fokeclosb— Legal  Title  to  Property — ^Pleading. — 
In  an  action  to  foreclose  a  mortgage,  an  allegation  that  the 
legal  title  to  the  mortgaged  property  is  vested  in  and  held  by 
a  given  company  may  be  either  a  conclusion  of  fact  or  of  law. 
(Norton  t.  Newer f,  10.) 

2.  Want  op  Necessabt  Party — Bemedy  op  Mortgaoeb  as  Pur- 
chaser.— If  the  owner  of  the  equity  has,  through  mistake,  not 
been  mada  a  party  to   the  action  to  foreclose  the  mortgage,  the 
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mortig^agee  who  has  purchased  at  a  sale  may  maintain  a  aeeond 
action  to  foreclose  the  equity  of  such  owner,  and  for  a  new  sale, 
but  he  cannot  recover  the  costs  of  the  previous  sale.     (Id.) 

8.  Beinstatement  op  Obioinal  Suit. — Although  a  new  action  is 
the  proper  remedy  for  a  foreclosure  improper  through  failure  to 
make  all  persons  interested  in  the  equity  of  redemption  parties  to 
the  suit,  the  courts  have  allowed  the  original  suit  to  be  reinstated 
upon  an  amended  petition,  even  after  an  interval  of  several  yeara. 
(Id.) 

4.  Appeal  on  Judoment-boll  —  Findings  —  Judgment  — Presump- 
tions.— ^Where  an  appeal  is  taken  on  the  judgment-roll  alone,  it 
will  be  presumed  in  support  of  the  findings  and  of  the  judgment 
that  facts  found  which  might  have  been  presented  in  the  particular 
case  by  formal  pleadings  were  supported  by  evidence  introduced  by 
the  parties  under  stipulation  or  at  least  without  objection.     (Id.) 

6.  Bight  to  Crop — Findings — Evidence — Presumptions.— Where  an 
appeal  is  taken  on  the  judgment-roll  alone,  it  must  be  presumed  that 
the  trial  court,  in  finding  in  an  action  to  foreclose  a  mortgage 
that  a  crop  of  oranges  produced  by  the  plaintiff  on  the  mortgaged 
premises  was  the  property  of  plaintiff  as  mortgagee  in  possession 
of  said  premises,  properly  considered  the  defendants'  claim  that 
plaintiff  was  bound  to  account  to  them  for  said  crop  and  received 
sufficient  evidence  to  amount  to  an  accounting  and  to  support  the 
findings,  the  trial  court  having  found  further  that  the  crop  pro- 
duced cost  the  plaintiff  more  than  the  amount  for  which  the  crop 
was  sold.     (Id.) 

6.  Transfer  of  Premises— Assumption  op  Mortgage — Principal 
Debtor  and  Surety — Agreements  Express  and  Implied. — The 
person  who,  in  taking  over  mortgaged  premises,  agrees  to  assume 
and  pay  the  mortgage  becomes  by  virtue  of  said  agreement  the 
principal  debtor,  while  the  person  with  whom  he  makes  such 
agreement  becomes  as  to  such  agreement  and  as  to  such  mort- 
gage his  surety  that  he  will  perform  the  same.  This  agreement  as 
to  his  immediate  grantor  is  express;  but  there  arises  out  of  it  also 
an  implied  agreement  to  the  same  effect  as  to  the  several  prede- 
cessors of  his  immediate  grantor  back  to  the  original  mortgagor. 
(Robson  V.  OToole,  63.) 

7.  Foreclosure  Proceedings — Deficixnot  Judgment — Bbmkdt  op 
Mortgagor — Pleading. — Where  the  mortgagee  commences  fore- 
closure proceedings  against  the  mortgagor  and  also  against  the 
successive  grantees  who,  in  taking  over  the  mortgaged  premises, 
agreed  to  assume  and  pay  the  mortgage,  the  mortgagor  may  pre- 
sent a  cross-complaint  against  such  subsequent  grantees  to  recover 
the  amount  of  the  deficiency  judgment,  if  any,  that  may  be  ren- 
dered in  favor  of  the  mortgagee,  and  he  compelled  to  pay,  or  ha 
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may  wait  until  he  has  been  compelled  to  pay  such  deficiency  judg- 
ment and  then  prosecute  an  independent  action  against  such 
grantees  for  reimbursement.     (Id.) 

6.  Peioeity  Ovib  Deed  of  Trust— Diligence  op  Paeties— Fraud.— 
Where  a  money  lender,  before  making  a  loan  to  be  secured  by  the 
assignment  to  him  of  a  mortgage  on  certain  real  property,  ex- 
amines the  property  covered  by  the  mortgage,  has  the  title  thereof 
brought  down  to  date  showing  the  mortgage  to  be  a  first  lien 
upon  the  property,  causes  the  affidavit  of  the  mortgagor  to  be 
taken  showing  that  no  concealed  equities  exists  between  her  and 
the  mortgagee,  and  causes  the  whole  transaction  to  be  handled 
by  a  corporation  whose  business  it  is  to  negotiate  and  consum- 
mate such  dealings,  it  cannot  be  said  that  his  failure  to  make 
inquiries  concerning  the  deed  to  the  mortgagor  and  the  trust  deed 
from  her  in  favor  of  her  grantor,  which  recites  that  it  is  sub- 
ject to  such  mortgage,  constitutes  gross  negligence  amounting 
to  constructive  fraud  as  against  the  grantor  of  the  mortgagor, 
though  such  inquiry  would  have  revealed  to  him  the  fraud  per- 
petrated by  others  on  such  grantor.     (Burrows  ▼.  Durflinger,  366.) 

9.  EsGBOw  Instructions  —  Bboitals  in  Deed  op  Trust  —  Estop- 
pel  TO  Dent  Prioritt. — ^Where  the  owner  of  property  sells  it  to 
another,  accepting  a  part  payment  down  and  a  deed  of  trust  for 
the  balance,  and  agrees  with  the  purchaser  that  a  first  mortgage 
for  a  given  amount  might  be  placed  upon  the  property,  there  being 
a  general  understailding  that  the  purchaser  is  to  construct  a  resi- 
dence upon  the  lot,  and  the  escrow  instructions  to  the  title  com- 
pany signed  by  such  vendor,  in  effect,  plainly  directs  that  the  trust 
deed  should  be  made  subject  to  the  mortgage  in  question,  and  such 
vendor  accepts  the  trust  deed  containing  such  recital,  he  will  be 
estopped  to  defeat  or  impair  the  mortgage  by  denying  its  priority, 
in  the  absence  of  fraud  on  the  part  of  the  holder  thereof.     (Id.) 

10.  Action  to  Foreclose — Orally  Expressed  Intention  not  to  Be- 
QUIRE  Payment — Insuppicient  Depense. — In  an  action  to  fore- 
close a  mortgage  executed  to  secure  the  payment  of  a  promissory 
note,  a  plea  that  it  was  the  mortgagor's  orally  expressed  inten- 
tion that  she  would  never  require  the  defendants  to  pay  any  part 
of  the  principal  of  said  note  cannot  be  availed  of  as  a  defense 
to  the  action.  Under  section  1625  of  the  Civil  Code,  everything 
that  occurred  prior  to  the  execution  of  the  note  and  mortgage  in 
the  way  of  oral  negotiations  and  understandings  between  the 
parties  must  be  held  to  have  been  merged  in  their  written  agree- 
ments in  the  form  and  effect  of  said  note  and  mortgage.  (Thom- 
son V.  Langton,  415.) 

11.  Beliancb  upon  Mortgagee's  Orally  Expressed  Intentions  — 
Making  op  Improvements — Estoppel. — In  such  action,  an  estoppel 
cannot  be  predicated  upon   the  fact  that  the  defendants,  relying 
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upon  the  plaintiff's  orally  expressed  intention  never  to  call  upon 
them  to  pay  any  part  of  the  principal  of  said  note,  made  eertain 
substantial  improvements  upon  the  mortgaged  premises  and  other- 
wise placed  themselves  in  a  position  which,  it  is  alleged,  wonld 
render  it  inequitable  for  the  plaintiff  to  be  permitted  to  enforce 
her  said  note  and  mortgage.     (Id.) 

18.  DENUL  of  LlAVB  TO  AlCXNH  ANSWn — iKSUFFiCUtNOT  OF  AFPLIOA- 

TiON— Abuse  of  DiscBirnoN^APFSAL. — Where  in  such  action  the 
trial  court  sustained  the  plaintiff's  demnrrer  to  the  defendants' 
answer  without  leave  to  amend,  and  denied  the  defendants'  appli- 
cation thereupon  made  for  leave  to  amend  their  said  answer,  and 
the  record  on  appeal  discloses  nothing  more  than  a  bare  applica- 
tion to  the  court  for  leave  to  amend  the  answer  without  the  offer 
of  any  proposed  amendment  or  even  of  any  statement  as  to  what 
the  amendeo  answer,  if  permitted,  would  contain,  or  whether  it 
would  in  any  respect  eke  out  the  infirmities  of  the  original  answer, 
the  appellate  court  cannot  determine  whether  or  not  the  trial 
eourt  abused  its  discretion  in  refusing  to  grant  the  defendants' 
general  request  for  leave  to  amend  their  answer.     (Id.) 

18.  OoNSTEUcnoN  OF  SEonoN  726,  OODB  OF  Civil  Pbocedube  — 
Application  to  Bubetiss  and  Otheb  Than  Peivies. — Section  726 
of  the  Code  of  Civil  Procedure  applies  to  the  primary  debtor,  and 
was  enacted  for  his  benefit,  and  does  not  apply  to  an  individual 
guarantor  or  surety,  or  to  a  subsequent  indorser  upon  a  promis- 
sory note,  nor,  in  fact,  to  any  case  wb^re  there  is  no  privity  of 
contract  existing  between  the  two  obligations — ^that  is,  where  the 
promissory  debt  and  the  obligations  under  the  mortgage  are 
separate  and  distinct  obligations.     (Graiglow  ▼.  Williams,  514.) 

14.   GUABANTT     OF     PAYMENT     BT     ASSIGNOB — ACTION     TO     FORECLOSE — 

Pabties — Judgment. — Where  a  mortgagee  assigns  a  note  and  mort- 
gage and,  for  a  valuable  consideration,  guarantees  the  payment 
of  the  note,  in  a  subsequent  action  by  the  assignee  to  foreclose 
the  mortgage  such  mortgagee  may  properly  be  joined  with  the 
makers  of  the  note  as  a  party  defendant  and  a  deficiency  judg- 
ment to  be  docketed  against  it  therein.     (Titus  v.  Woods,  541.) 

15,  Deeds  of  Tbubt  —  Pbiobitt  —  Pbaud — Estoppeu — Judgment  re- 
versed on  the  authority  of  Burrows  v.  Durfiinger  et  al.,  ante, 
p.  366.     (Kibbee  v.  Durfiinger,  794.) 

See  Broker's  Commissions,  8;  Estates  of  Deceased  Persons,  1; 
Fire  Insurance,  2,  8;  Pleading,  4,  6,  7;  Promissory  Notes,  2; 
Statute  of  Limitations,  1,  4. 

MOTIVE.    See  Employei   and  Employee,  2-7;   Sales,  10. 
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1.  Municipal  Ordinance  Pbescbibino  Bouts — Authorized  Deviation 
BY  Dbivee — Evidence — Presumption. — In  an  action  against  a 
Jitney-buB  driver  and  his  insurance  carrier  to  recover  damages 
suffered  bj  collision  with  a  motor-bns  being  operated  pursuant 
to  a  permit  issued  in  accordance  wiib  the  provisions  of  a  municipal 
ordinance,  the  accident  having  happened  at  a  point  beyond  the 
prescribed  terminus  of  the  route  over  which  the  motor-bus  oper- 
ated, it  may  properly  be  assumed,  in  the  absence  of  evidence 
to  the  eontraiy,  that  such  deviation  was  authorized  where  the  ordi- 
nance under  which  the  bus  was  operated  in  several  of  its  clauses 
authorizes  a  deviation,  under  circumstances  ther^  specified,  from 
the  prescribed  route.     (Bond  v.  Holloway,  634.) 

8.  Ohangb  of  Statb  Serial  Number— Nbcbssitt  fob  New  Per- 
mit.— The  jitney-bus  driver  having  secured  the  permit  to  operate 
his  motor-bus,  in  accordance  with  the  provisions  of  the  ordi- 
nance, it  was  not  necessary  for  him  to  secure  a  new  permit  for 
that  purpose  at  the  time  the  state  serial  number  of  the  machine 
was  changed,  the  ordinance  not  having  so  provided.     (Id.) 

8.  Failure  to  File  Aoreement  of  Renewal  of  Pouoy  —  Re- 
lease OF  Insurance  Company  from  Liability. — The  ordinance 
having  provided  that  it  should  be  unlawful  to  conduct  any  such 
motor-bus  business  unless  there  should  oe  executed  and  remain  in 
full  force  and  effect  at  all  times,  and  on  file  in  the  office  of  the 
city  clerk,  a  certain  indemnity  insurance  policy,  but  not  having 
provided  that  the  agreements  of  renewal  should  thus  be  on  file,  the 
insurance  company  was  not  released  from  liability  by  reason  of  the 
fact  that  the  agreement  of  renewal  covering  the  period  in  which 
the  accident  occurred  was  not  on  file  in  the  office  of  the  city 
clerk  at  the  time  of  the  accident  where  the  policy  was  In  effect 
at  that  time  and  such  agreement  of  renewal  was  thereafter  filed 
with  the  city  clerk.     (Id.) 

i.  Execution  of  Indemnity  Policies  as  Commercial  Adven- 
ture— Strict  Rules  of  Construction  not  Applicable. — An  in- 
surance company  executing  such  an  indemnity  bond  as  a  commer- 
cial venture  cannot  invoke  the  strict  rules  which  the  courts  and 
statutes  have  devised  for  the  protection  of  gratuitous  sureties. 
(M.) 

MUNICIPAL  OORPORATIONa 

1.  Purchase  of  Supplies  and  Materials— Nonoompuancb  With 
Charter  Provisions. — Where  a  municipal  charter  provides  that 
there  can  be  no  contract  or  order  for  supplies,  for  an  amount  in 
excess  of  a  given  sum,  unless  two-thirds  of  the  city  council  shall 
vote  in  favor  thereof,  and  further,  that  such  vote  shall  be  entered 
on  the  minutes,  notice  inviting  proposals  published,  the  contract 
46  OaL  App.— 65 
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let  to  the  lowest  bidder,  etc.,  an  attempted  puiehase  of  fire-alaim 
and  police  telephone  apparatus  and  material  for  an  amount  in 
excess  of  such  given  sum,  without  complying  with  the  provisions 
of  the  charter  relating  to  the  making  of  sueh  a  pnrehase,  la  void. 
(Gamewell  F.  A.  T.  Oo.  t.  Los  Angeles,  149.) 
2.  Limitation  o»  Power  to  Contea.ot — Estoppel — ^Bathication. — 
Where  the  power  of  a  municipality  to  eontzact  is  thus  limited  by 
its  charter,  liability  cannot  arise  by  estoppel  or  ratification.     (Id.) 

8.   NONOOHPLUNGB  WiTH  CHABTEB^-BbOOVIBY  ON  QUANTXTM  MERUIT. — 

Where  a  municipal  charter  prescribes  the  procedure  to  be  followed 
in  making  certain  purchases,  and  provides  that  the  city  shall  not 
be  bound  by  any  contract  unless  such  procedure  is  foUowed,  but 
sach  procedure  is  not  followed,  recovery  cannot  be  had  on  a 
qmntwn  menUt,  (Id.) 
i.  Invalidity  ov  Attempted  Purchase  —  Vend(»  Charoed  With 
Notice — ^Dutt  to  Demand  Return. — The  vendor,  in  such  case,  is 
charged  with  notice  that  there  has  been  no  valid  sale  or  contract 
for  sale,  that  there  can  be  no  establishment  of  a  claim  against 
the  city  by  ratification,  estoppel,  or  laches  of  its  officers,  and  that 
it  consigned  its  property  to  the  possession  of  a  party  under  con- 
ditions which  would  confer  title  by  adverse  possession,  or  bar  relief 
by  the  running  of  the  statute  of  limitations,  and,  therefore,  it 
is  clearly  its  duty  to  make  demand  for  a  return  of  possession  of 
such  property  at  least  within  the  statutory  period.     (Id.) 

6.  Delay  in  Ck)MMENGiNO  Suit  —  Laches  —  Statute  op  Limita- 
tions.— Where  the  provisions  of  a  municipal  charter  relating  to  the 
making  of  purchases  are  not  complied  with,  but  demand  for  the 
return  of  the  property  is  not  made  until  over  three  years  after 
complete  delivery,  and  suit  to  recover  the  property  is  not  begun 
until  over  two  and  one-half  years  after  such  demandi  such  delay 
is  shown  as  to  justify  the  court  in  finding  that  the  action  is 
barred  by  laches,  and  that  the  statute  of  limitations  had  run 
before  the  suit  was  begun.     (Id.) 

6.  Emergency  Legislation— Habeas  Corpus— Review  of  Councel's 
Decision. — Where  the  city  council  has  determined  that  facts  ex- 
isted constituting  an  emergency,  and  upon  that  determination  pro- 
vided that  an  ordinance  regulating  the  solicitation  of  custom  and 
patronage  in  or  about  railroad  depots  and  premises  should  take 
effect  immediately  upon  its  publication,  and  the  facts  recited  in 
the  ordinance  are  such  as  reasonably  might  be  held  to  constitute 
an  emergency,  the  courts  will  not,  in  a  proceeding  on  habeas  corpus 
to  secure  the  release  of  a  person  arrested  for  violation  of  sueh 
ordinance,  undertake  to  investigate  the  truth  of  the  statement  of 
facts  as  set  forth  in  the  ordinance  and  substitute  their  decision 
for  that  of  the  city  council.     (In  re  Stratham,  436.) 
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7.  Habeas    Corpus  —  Matters    Beviewed.  —  In    a    proceeding    on 

habeas  corpus  to  seeure  the  release  of  a  person  held  in  custody, 
pursuant  to  arrest  and  upon  a  complaint  filed  in  the  police  court 
charging  him  with  a  violation  of  the  provisions  of  such  ordinance, 
the  court  is  concerned  only  with  the  jurisdiction  of  the  police 
court,  whose  authority  is  challenged  on  the  ground  that  the  facts 
charged  in  the  complaint  against  petitioner  did  not,  at  the  time 
of  their  occurrence,  constitute  a  public  offense.     (Id.) 

8.  Deolabation    ov    Emebobngy  —  Pbopbiety    and    Effect. — ^Whils 

the  mere  declaration  of  the  city  council  that  a  particular  ordinance 
is  passed  for  immediate  preservation  of  the  public  health,  peace, 
and  safety  is  neither  conclusive  nor  yet  sufficient,  the  nature  of 
the  ordinance  itself  will,  in  most  instances,  be  determinative,  and 
where  a  sudden  emergency  has  arisen,  a  statement  of  the  nature  of 
the  urgency  finds  proper  place  to  support  the  declaration.     (Id.) 

9.  Bepeal  of   Suspended   Obdinange  —  Subsequent  Enactment  on 

Same  Subject  Matteb  —  Validppt  of. — While,  ordinarily,  when 
an  ordinance  which  has  been  suspended  by  a  referendum  has  been 
repealed  by  the  city  council,  the  council  cannot  enact  another  ordi- 
nance in  all  essential  features  like  the  repealed  ordinance,  the  coun- 
eil  may  deal  further  with  the  subject  matter  of  the  suspended 
ordinance  by  enacting  an  ordinance  essentially  different  from  the 
ordinance  protested  against,  avoiding,  perhaps,  the  objections  made 
to  the  first  ordinance.  If  this  be  done,  not  in  bad  faith,  and  not 
with  intent  to  evade  the  effect  of  the  referendum  petition,  the  sec- 
ond ordinance  should  not  be  held  invalid  for  this  cause.     (Id.) 

10.  Solicitation  at  Bailboad  Depots — Beoulation  by  Obdinange 
— ^Bequibement  of  Wbitten  Consent — ^Lawful  Disgbimination. 
A  municipal  ordinance  which  makes  it  unlawful  to  solicit  custom 
and  patronage  for  the  transportation  of  persons  and  baggage  for 
hire  in  or  about  a  railroad  depot  within  the  city,  or  upon  railroad 
property  used  in  connection  therewith,  without  first  having  obtained 
the  written  consent  of  the  owner  thereof,  does  not  create  an  unlaw- 
ful discrimination  between  persons  who  have  and  others  who  have 
not  such  consent.     (Id.) 

11.  Oakland — Dischaboe  of  Employee — Appeal  Under  Chabtbr  to 

Civil  Sebvicb  Boabd— Modification  of  Punishment. — Where  a 
member  of  the  fire  department  of  the  city  of  Oakland  holding  a 
position  in  the  classified  civil  service  of  that  city  is  discharged 
from  the  fire  department  on  the  ground  of  insubordination  and  ha 
takes  an  appeal  to  the  civil  service  board,  pursuant  to  the  provi- 
sions of  sections  81  and  82  of  the  charter  of  that  city,  the  civil 
service  board,  under  the  latter  section,  has  the  power  to  fully 
hear  and  determine  the  matter,  and  having  found  that  he  should 
not  have  been  discharged  but  that  for  failure  to  obey  the  order 


868  Municipal  Water  DisTfticna 

MUNICIPAL  OOBPOBATIONS  (Continued). 

of  hifl  ebief  he  should  forfeit  two  months'  salary  and  be  rexa- 
stated  at  the  expiration  of  that  time,  has  the  power  to  revise  the 
punishment  imposed  upon  him  in  accordance  with  such  findings. 
(Hackett  t.  Morse,  788.) 

12.  Pe&fobmance  op  Duty  bt  Civil  Ssbvigx  Boabo  —  Presump- 
tion.— The  presumption  that  public  officials  will  do  their  duty 
applies  to  a  civil  service  board,  notwithstanding  the  possibility 
that  such  board  may  at  some  time  abuse  its  power  and  render 
unjust  decisions.     (Id.) 

See  Statutory  Construction,  !• 

MUNICIPAL  WATBB  DISTEICTa 

1.  EinNKNT  Domain— Valuations — Submission  to  Baiiaoad  Commis- 
sion—Findings  Subject  to  Change. — ^Where,  under  proceedings  in 
eminent  domain  instituted  by  a  municipal  water  district  against  a 
public  utility  company,  the  report  of  the  Bailroad  Commission,  made 
in  proceedings  had  pursuant  to  a  petition  filed  in  accordance  with 
section  47  of  the  Public  Utilities  Act,  contained  a  reservation  that 
the  value  fixed  for  the  "miscellaneous  equipment"  was  "subject  to 
change  at  time  of  purchase,"  and  the  corporation  owner  made  no 
objection  thereto,  either  by  seeking  a  review  of  the  finding  by  the 
supreme  court,  or  by  objecting  to  the  matter  being  considered  by 
the  court  in  the  condemnation  proceeding,  it  is  bound  by  the  re- 
port    (Marin  M.  W.  Diet.  v.  Marin  W.  &  P.  Co.,  270.) 

2.  Supplemental    Bepobt— Failure    to    have    Beviewed — Finalitt 

OF. — ^Where  such  municipal  water  district  did  not  take  any  steps  to 
have  the  supplemental  report  of  the  commission  ss  to  the  value  of 
such  equipment  reviewed  by  the  supreme  court  within  the  time  pre- 
scribed by  section  67  of  the  Public  Utilities  Act,  the  order  of  the 
eommission  become  final.     (Id.) 

8.  Submission  to  Arbitration  —  Liability  fob  Consequences. — 
Such  municipal  water  district,  having  submitted  the  matter  of  valu- 
ation to  the  Bailroad  Commission  for  final  arbitration,  pursuant  to 
the  provisions  of  section  47  of  the  Public  Utilities  Act,  and  such 
valuation  having  been  made,  may  not  escape  the  legitimate  conse- 
quences of  its  own  act.     (Id.) 

4.  Modification  of  Judgment  bt  Agreement  —  Appeal.  —  Where 
in  such  eminent  domain  proceeding  the  modification  of  the  judg- 
ment to  conform  to  the  findings  of  the  commission  as  to  the  value 
of  certain  of  the  equipment  was  the  result  of  the  agreement  of  the 
parties,  such  modification  will  not  be  disturbed  on  appeal     (Id.) 

MUBDEB.     See  Criminal  Law,  26,  27. 
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NAMES. 

Change  op  Name — Procedure. — A  man  may  lawfully  ebange  his 
name  without  resort  to  legal  proceedings  and  by  general  usage 
or  habit  acquire  another  name.  The  name  is  only  the  means  of 
designating  the  person  intended;  and  where  one  assumes  and  comes 
to  be  known  by  another  name  than  that  which  he  properly  bears, 
that  name  may  be  effectually  employed  for  the  purpose  of  desig- 
nating him.     (Everett  t.  Standard  Aec  Ins.  Co.^  B32.) 

See  Criminal  Law,  83. 

NEGLIGENCE. 

1.  AonoN  TOR  Damages — Sympathy  for  Plaintitf— Responsibilitt 
FOR  Taking  Chances. — In  an  action  for  damages  for  personal 
injuries,  the  element  of  sympathy  for  the  suffering,  mental  or 
physical,  of  the  plaintiff  can  be  given  no  weight  if  he  took 
chances  which  the  law  declares  can  only  be  taken  upon  the 
responsibility  of  those  who  take  them  and  so  bring  themselves  and 
others  into  peril.  The  fact  that  others  take  or  have  taken  similar 
chances  and  have  escaped  injury  cannot  be  given  any  greater 
weight  than  would  the  plea  of  one  accused  of  wrongdoing  that 
others  had  done  the  same  thing  without  suffering  the  consequences 
of  a  disregard  of  those  rules  of  law  which  exist  for  the  safety 
and  protection  of  all  men,  and  which  shonld  be  applied,  regardless 
of  apparent  or  real  hardship  in  the  particular  eases  to  which  they 
properly  relate.     (Griswold  v.  Pacific  Electric  By.  Co.,  81.) 

2.  Last    Clear    Chance    Bulb  —  When    Applicable    in    Bailroad 

Cases. — The  ''last  clear  chance''  rule  never  applies  is  railroad 
cases  unless  there  is  some  evidence  that  the  engineer  or  motorman 
actually  saw  the  obstruction  in  time  to  have  avoided  the  injury  by 
stopping  the  car  or  train.     (Id.) 

3.  Crossing    Bailboad    Tracks  —  Dutt    to    Usx    Powers    of    Ob- 

servation.— One  crossing  railroad  tracks  in  disregard  of  a  warn- 
ing gong,  where  the  view  is  obstructed,  driving  an  automobile  in 
which  he  carries  into  peril  others  than  himself,  in  addition  to 
imperiling  the  lives  of  trainmen  and  passengers  on  a  train  which 
may  be  wrecked  by  a  collision,  has  no  right  to  omit  to  use  his 
own  powers  of  observation  to  assure  himself  that  there  is  no  dan- 
ger, nor  to  rely  upon  the  strict  compliance  by  the  servants  of  the 
railway  company  with  the  speed  laws.     (Id.) 

4.  Motion  for  Nonsxht— Sufpicienot  of  Statement  of  Grounds.^ 

In  an  action  for  damages  for  personal  injuries  a  motion  for  non- 
suit on  the  ground  that  "the  uncontradicted  evidence  shows  con- 
tributory negligence  on  the  part  of  the  plaintiff  that  contributed 
proximately  to  the  injury"  is  sufficient  to  inform  both  the  court 
and  counsel,  and  fulfills  all  the  requirements  of  subdivision  5  of 
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section  581  of  the  Code  of  dvil  Procedure,  if  the  motion  on  that 
ground  is  permissible  under  the  pleadings.     (Id.) 

5.  CoNTSiBUTOBT  Negliosncb — SxTiTiciENOT  ov  Answib. — ^In  an  action 
for  damages  for  personal  injuries  an  affirmative  plea,  bj  way 
of  a  separate  defense  ^'that  the  plaintiff  himself  did  not  ezer- 
eise  ordinary  care,  caution,  or  prudence  in  the  premises  to  avoid 
said  accident,  and  the  resulting  injuries,  if  any,  by  him  sustained, 
and  that  said  accident  and  the  resulting  injuries,  if  any,  com- 
plained of  were  directly  and  proximately  contributed  to  and  caused 
by  the  fault,  carelessness,  and  negligence  of  plaintiff  in  the  prem- 
ises," while  subject  to  special  demurrer,  is  sufficient  to  sustain  a 
motion  for  nonsuit,  where  the  plaintiff  goes  to  trial  upon  it.     (Id.) 

0.  Damages  fob  Peesonaii  Injttbies — Mental  Suffeeing. — In  an 
action  for  damages  for  personal  injuries,  the  law  permits  a  re- 
covery for  something  more  than  the  mental  suffering  produced 
by  physical  pain.  Mental  suffering  may  involve  numerous  phases, 
bearing  with  the  nervous  temperament  of  the  individual,  his 
ability  to  stand  shock,  his  financial  condition  in  life,  the  nature 
of  his  injuries,  etc.  Mental  worry,  distress,  grief,  mortification, 
where  they  are  shown  to  exist,  are  properly  component  elements 
of  that  mental  suffering  for  which  the  law  entitles  the  injured 
party  to  redress  in  monetary  damages.     (Freiburg  v.  Israel,  138.) 

7.  Pleading — Absenob  ov  Subpbisb — ^Affibmanoe  of  Judgment. — 
In  an  action  for  damages  for  personal  injuries,  mental  suffer- 
ing need  not  be  specially  pleaded;  and  where  the  facts  appear 
at  the  trial,  and  injurious  surprise  to  the  defendant  does  not 
appear,  the  judgment  in  favor  of  the  plaintiff  should  be  affirmed. 

(Id.) 

8.  Evidence— VIEW  of  Injubed  Buggy  —  Lapsb  of  Time.  —  Ths 
trial  court  did  not  commit  error  in  permitting  the  jury  to  view 
the  injured  buggy  in  which  the  plaintiff  had  been  riding,  although 
the  trial  was  about  a  year  after  the  accident,  where  the  evidence 
showed  that  the  buggy  was  in  substantially  the  same  condition 
that  it  was  immediately  after  the  accident.     (Id.) 

9.  Instbuctions — ^Pboximate  Cause  of  Injubt — ^Use  of  Abtiglx 
''A"  not  Ebbob. — An  instruction  that  the  law  requires  a  person 
operating  an  overtaking  vehicle  to  sound  audible  and  suitable 
signal  before  passing  a  vehicle  proceeding  in  the  same  direction,  to 
which  is  added,  "If  you  find  that  the  defendant  automobile  driver 
failed  to  do  so  and  that  such  failure  was  a  proximate  cause  of 
the  accident,  your  verdict,  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  must  be  for  the  plaintiff,"  is 
not  prejudicially  erroneous  because  of  the  use  of  the  indefinite 
article  "a"  instead  of  the  word  "the''  in  connection  with  the  words 
''proximate  cause."     (Id.) 
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10.  DT7T7    or    DbIVSB    or    MOTOB    VeHICLB    APPBOilCHINa    HOBSB-DSAWN 

Vehicle. — In  an  action  for  damagea  for  personal  injuries 
arising  out  of  a  collision  between  a  buggy  and  an  automobile,  an 
instruction  that  bj  statute  the  rule  of  the  road  in  California  is 
that  every  person  having  control  of  a  motor  vehicle  on  a  public 
highway  approaching  any  vehicle  drawn  by  a  horse  shall  operate 
the  motor  vehicle  in  such  manner  as  to  exercise  every  reasonable 
precaution  to  prevent  the  frightening  of  any  such  horse  and  to 
insure  the  safety  and  protection  of  any  person  driving  the  same, 
constitutes  a  proper  statement  of  the  law.     (Id.) 

11.  PuTDBB  Damages — Use  or  Wobd  **Will.*'— An  instruction  that 
if  the  injury  impaired  the  plaintiff's  power  to  earn  money 
in  the  future,  such  sum  as  will  compensate  him  for  such  loss  of 
power  should  be  included  in  the  damages,  if  the  jury  should 
find  the  plaintiff  is  entitled  to  recover  damages,  is  not  erroneous 
because  of  the  use  of  the  word  ''will"  in  connection  with  the  word 
"compensate.**     (Id.) 

12.  INJUBY  While  Cbossing  Tbaoks — ^Failube  to  Look  and  Listen — 
CONTBIBUTOBY  NEGLIGENCE. — In  this  actiou  for  damages  for  per- 
sonal injuries  resulting  to  plaintiff  from  being  run  over  by  one  of 
the  defendant's  interurban  electric  cars  while  he  was  attempting 
to  cross  the  street,  although  the  plaintiff  looked  and  listened  for 
the  approach  of  cars  before  he  left  the  sidewalk,  his  failure  to 
again  look  and  listen  before  crossing  the  second  track,  which  was 
twenty-one  feet  beyond  the  first,  the  observance  of  either  of  which 
acts  would  have  warned  him  of  the  approach  of  defendant's  car, 
constituted  such  contributory  negligence  as  to  bar  recovery,  not- 
withstanding such  car  was  traveling  at  an  excessive  rate  of  speed 
and  the  motorman  failed  to  sound  any  warning.  (Biney  v.  Pa- 
cific Electric  Ry.  Co.,  145.) 

13.  INTEBUBBAN  Cab  Line — HuLES  or  CAUTION  APPLICABLE. — Where 
a  street  which  is  largely  given  over  to  railway  traffic  is  un- 
paved  except  at  the  crossing,  and  the  double  tracks  which  are 
utilized  by  an  interurban  car  line  are  open  and  unballasted,  with 
the  exposed  ties  and  "T"  rails  projecting  their  full  height  above 
the  street  level,  the  rules  of  caution  applicable  are  rather  those 
of  the  steam  railway  than  of  street-car  traffic.     (Id.) 

14.  Last  Cleab  Chance— -When  Doctbine  Applicable. — The  doctrine 

of  the  last  dear  chance  is  not  applicable  where  both  parties 
are  guilty  of  concurrent  acts  of  negPgence,  each  of  which,  at  the 
very  time  of  the  accident,  contributes  to  it,  but  only  to  condi- 
tions where  the  defendant,  knowing  of  plain tiflf's  danger  and  that 
he  eannot  extricate  himself  from  it,  fails  to  do  something  which 
is  is  Us  power  to  do  to  avoid  the  injury.     (Id.) 
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16.  Kkowlbdox  of  Dan«xb  Nxobssaby.  —  In  order  to  make  the 
last  clear  chance  rule  applicable  it  is  not  enough  that  defendant 
ought  to  have  known,  but  it  must  appear  that  he  actually  did  know, 
of  plain tifTs  position  of  imminent  danger.     (Id.) 

16.  Attractive  Contrivances— Duty  Owing  to  Children. — Those  who 
place  an  attractive  but  dangerous  contrivance  in  a  place  fre- 
quented bj  children,  and  knowing,  or  having  reason  to  believe^ 
that  children  will  be  attracted  to  it  and  subjected  to  injury 
thereby,  owe  the  duty  of  exercising  ordinary  care  to  prevent 
euch  injury  to  them,  because  such  persons  are  charged  with 
knowledge  of  the  fact  that  children  are  likely  to  be  attracted 
thereto  and  are  usually  unable  to  foresee,  comprehend,  and  avoid 
the  danger  into  which  they  are  thus  knowingly  allured.  (Faylor 
V.  Great  Eastern  Q.  Min.  Co.,  194.) 

17.  Death    op   Child    on    Mining    Property — ^Dangerous   and   En- 

ticing Trap — Ordinary  Care — ^Inteluoence  op  Child — Ques- 
tions POR  Jury. — In  an  action  for  damages  for  the  death  of  a 
minor  son  caused  by  his  having  fallen  into  a  stope  driven  up 
through  the  floor  of  a  tunnel  in  a  mine,  the  ultimate  question  as 
to  whether  this  was  a  trap  enticing  and  dangerous  to  children, 
and  whether  the  defendant  exercised  ordinary  care  in  failing  to 
dose  the  mouth  of  the  tunnel  or  otherwise  to  prevent  children 
from  wandering  therein  while  playing  with  the  ears,  and  from 
falling  into  the  stope,  and  whether  the  deceased  child  was  old  enough 
and  intelligent  enough  to  anticipate,  apprehend,  and  understand 
and  to  avoid  the  danger,  are  questions  which  are  usually  to  be 
determined  by  the  jury.     (Id.) 

18.  Attractive    Nuisance — Evidence — ^Finding. — ^In    this    action    for 

damages  for  the  death  of  a  minor  son  caused  by  his  having 
fallen  into  a  stope  driven  up  through  the  floor  of  a  tunnel  in  a 
mine  while  playing  with  certain  cars  used  in  working  the  mine, 
the  jury  had  sufficient  evidence  before  it  to  justify  a  flnding  that 
the  car,  tunnel,  and  stope,  taken  together,  did  constitute  an  at- 
tractive nuisance  within  the  general  rule  of  the  turntable  eases. 
(Id.) 

19.  Contributory  Negligence — Burden  op  Proop — Evidence. — The 
burden  of  proving  contributory  negligence  rests  on  the  defend- 
ant; and  in  this  action  for  damages  for  the  death  of  a  minor 
son  caused  by  his  having  fallen  into  a  stope  driven  up  through  the 
floor  of  a  tunnel  in  a  mine,  the  jury  was  justified  in  finding  from 
the  evidence  that  this  burden  was  not  met.     (Id.) 

20.  Derailment  op  Train — Injury  to  Passenger — Prima  Facie  Pre- 
sumption.— When  a  passenger  is  injured  by  the  derailment  of  a 
train,  the  fact  of  such  an  accident  raises  a  prima  facie  presump- 
tion of  negligence,  which  the  railway  company  has  the  burden  of 
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overooming  by  clear  and  explicit  proof  tiiat  the  accident  could  not 
have  been  avoided  by  the  utmost  practical  care  and  diligence,  and 
that  it  proceeded  from  something  against  which  no  human  prudence 
or  foresight,  on  the  part  of  the  company,  could  provide.  (Morgan 
Y.  Southern  Pacific  Co.,  229.) 

21.  Cake  Bbquired  op  Cabrisb  of  Passemgebs — ^Bbxakaok  or  Bails— 

PuBCHASB  ¥Bou  CoMPETKNT  Manufaotubee. — ^A  railroad  company, 
as  a  carrier  of  passengers,  is  bound  to  the  utmost  care  and 
diligence  of  very  cautious  persons,  being  responsible  for  even 
the  slightest  neglect;  and  it  is  not  excused  from  that  degree  of 
eare  and  diligence  by  the  fact  that  the  rail  in  use,  the  breakage 
of  which  caused  the  derailment  of  its  train  and  consequent  injury 
to  a  passenger,  was  constructed  by  a  competent  and  skilled  manu- 
facturer from  whom  it  purchased  it.  The  manufacturer  was  its 
agent  or  servant  in  the  rolling  of  the  rail,  and  it  is  responsible  for 
any  want  of  eare  of  the  maker.     (Id.) 

22.  Latent  Dstscts — Abilit7  to  Discoveb  Dubino  MANurAcruBB — 
LxABiUTY  ov  Cabbieb. — A  common  carrier  is  responsible  for 
defects,  which,  even  though  not  discoverable  after  the  instru- 
mentality came  into  its  possession,  could  have  been  discovered  by 
the  most  careful  and  thorough  examination  during  the  process  of 
manufacture.     (Id.) 

23.  VsBDiOT    FOB    Plaintiff  —  Finding    of    Neougsnox    Implied.^ 

In  an  action  for  damages  for  personal  injnriee  received  through 
derailment  of  a  car  while  riding  as  a  passenger  therein,  the  verdict 
of  the  jury  in  favor  of  the  plaintiff  implies  a  finding  of  negli- 
gence on  the  part  of  the  defendant.     (Id.) 

£4.  Yebdict — Pbopobtionatx  Compensation — Rxfusal  to  Set  Aside. — 
Where  the  verdict  in  an  action  for  damages  for  personal  injuries 
is  not  grossly  disproportionate  to  any  reasonable  limit  of  com- 
pensation warranted  by  the  facts  in  the  ease,  and  there  is  nothing 
to  indicate  that  the  verdict  was  the  result  of  passion  or  prejudice 
on  the  part  of  the  jury,  the  trial  court  is  correct  in  refusing  to 
set  it  aside.     (Id.) 

25.  Action  fob  Damages  fob  Pebsonal  Injubibs — Evidencb. — In  this 
action  for  damages  for  personal  injuries  sustained  by  a  wife 
when  she  was  thrown  from  an  automobile  in  which  she  was 
riding  with  her  husband  when  struck  by  an  automobile  driven 
by  the  defendant,  there  was  sufficient  evidence  to  support  the 
▼erdiet  of  the  jury  negativing  any  claim  of  contributory  negligence 
on  the  part  of  the  husband  and  establishing  negligence  on  the 
part  of  defendant  under  a  traffic  rule  by  which  the  former  had 
the  right  of  way.     (Johnson  v.  Hendrick,  817.) 

86.  Bxtent  of  Injubies — Damages. — In  such  action,  in  view  of 
the  BAtnreand  continuing  character  of  the  injuries  sustained  by  the 
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wife  and  her  inability  thereafter  to  use  her  right  arm,  the  amount 
of  damages  awarded  was  not  such  as  at  first  blush  to  cause  that 
■hock  to  the  conscience  which  is  said  alone  will  warrant  the  infer- 
ence that  the  jury  has  been  improperly  influenced  by  passion  or 
prejudice.     (Id.) 

27.  Injubixs  to  Wipe — ^Damages — Pabthss — ^Vebdict. — ^Money  recovered 
for  damages  to  the  wife  is  community  property;  therefore,  the 
husband  has  an  interest  in  the  subject  of  an  action  for  damages 
to  the  wife  and  is  a  proper  party  plaintiff;  and  where  he  joins 
with  the  wife  as  party  plaintiff  in  such  an  action,  a  verdict  in 
favor  of  the  plaintiffs  is  correct.     (Id.) 

£8.  OWNEBSHIP    AND    USB    OF     AUTOMOBIIiB    BT     EMPLOYEE — SOOPB    OF 

Employment  —  Evidence  —  Liability  of  Employee. — Where  an 
automobile  which  has  been  purchased  by  an  employee  from  his 
employer,  though  used  by  such  employee  for  the  purpose  of 
carrying  samples  and  advertising  matter  in  the  performance  of 
his  duties  in  advertising  and  selling  the  products  of  his  employer 
and  though  not  fully  paid  for,  is  not  being  used  to  carry  any 
samples  or  advertising  matter  at  the  time  of  the  happening  of  a 
collision,  and  such  employee  on  that  day  is  not  engaged  in  the 
performance  of  any  services  for  his  employer,  he  is  not  acting 
within  the  scope  of  his  employment  and  his  negligence  is  not  im- 
putable to  his  employer.     (Hirst  v.  Morris  ft  Co.,  858.) 

29.  Sudden  Dangeb — Mistaken  Judgment — Contbibutoey  Negligenok. 
Where  defendant,  who  was  driving  an  automobile  and  had  not 
as  yet  straightened  his  machine  after  having  made  a  very 
broad  curve  in  turning  from  a  cross  street,  at  the  time  he  first 
appeared  to  the  view  of  plaintiff,  who  was  riding  a  bicycle,  was 
but  a  short  distance  from  plaintiff  and  was  "rushing  at  him" 
directly,  and  plaintiff  bad  no  means  of  escape,  the  latter,  thus 
confronted  with  a  sudden  danger,  cannot  be  held  responsible  for 
turning  to  the  left  in  an  attempt  to  avoid  the  collision,  even 
though  the  defendant  did  succeed  in  a  short  distance  in  straighten- 
ing out  his  machine.     (Id.) 

80.  Pebsonal   Injubies — Damages. — In  this  action   for  damages   for 

personal  injuries,  the  award  of  the  jury  vrais  not  so  disproportion- 
ate to  the  injury  proved  as  to  justify  the  conclusion  that  the^ 
verdict  was  not  the  result  of  the  cool  and  dispassionate  discretion 
of  the  jury.  Precise  accuracy  in  assessing  damages  for  personal 
injuries  is  never  attainable.  (Du  Yal  v.  Boos  Bros.  Cafeteria 
Co.,  377.) 

81.  Futube    Suffebing — Damages — ^Instbugtionb. — In   an   action    for 

damages  for  personal  injuries,  an  instruction  to  the  effect  that 
one  of  the  elements  entering  into  the  measure  of  damages  is  "such 
reasonable  sum  as  the  jury  should  award  h«r  on  account  of  any 
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physical  pain  or  aiudetj  she  may  bave  sulfered  or  may  certainly 
suffer  in  the  future  by  reason  of  her  injury/'  is  not  erroneous. 
(Id-) 
82.  Ordinabt  Cabs — ^Dutt  or  Pedestrians. — Pedestrians  must  use 
such  caution  as  ordinarily  prudent  men  exercise  under  similar 
circumstances.    The  law  does  not  define  this  ordinary  care.     (Id.) 

88.  How  Measxtbed  —  Conolusion  or  Juby  —  When  Disbeoabded. — 
Negligence  is  not  absolute^  but  is  always  relative  to  the  particular 
eircumstances  on  which  it  is  sought  to  be  predicated,  and  it  is  only 
where  reasonable  men  can  draw  but  one  conclusion  that  the  deter- 
mination of  the  jury  upon  the  question  may  be  disregarded.     (Id.) 

84.   A3BTBA0nON     07     PeDESTBIAN  —  CONTBIBUTOBT     NEGLIGENCE. — Mere 

abstraction    on    the    part    of    a    pedestrian    does    not    constitute 
contributory  negligence.     (Id.) 

85.  Maintenancb  or  Sidewalk  Elevatob — Liabiutt  or  Owners 
AND  Usees. — Where  the  owner  of  property  maintains  a  sidewalk 
elevator,  he  is  liable  for  injuries  to  pedestrians  caused  by  his 
negligence,  either  in  the  construction,  maintenance,  or  the  opera- 
tion of  the  elevator  under  his  direction,  or  with  his  knowledge  and 
by  his  permission;  and  one  who  uses  such  an  elevator  is  liable  for 
the  results  of  his  own  negligence.     (Id.) 

36.  Happening  of  Accident — Absencs  of  Etplanation — Evidence 
or  Want  or  Gabe. — Where,  at  the  time  the  plaintiff  fell 
through  the  hole  in  the  sidewalk  caused  by  the  opening  of  the 
door  of  the  sidewalk  elevator,  the  elevator,  with  its  doors,  was 
under  the  joint  management  of  the  owner  of  the  building  and  the 
company  making  delivery  of  purchases  to  snch  owner,  and  the  acci- 
dent was  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  having  the  management  and  control  of  such  an  in- 
strumentality use  proper  care,  the  fact  of  the  accident,  in  the  ab- 
•ence  of  explanation,  affords  reasonable  evidence  of  want  of  care. 

(Id.) 
87.  Collision  Between  Stbebt-cab  and  Automobilb  —  Verdict  —  Evi- 
dence.— In  this  action  for  damages  for  personal  injuries,  alleged 
to  have  been  caused  by  the  negligence  of  defendant  in  so  pro- 
pelling one  of  its  street-cars  that  it  struck  plaintiff's  automobile 
while  stalled  on  the  track  in  plain  view  of  the  motorraan  in 
charge  of  the  car,  and  also  struck  plaintiff,  who  was  standing 
on  the  running-board  of  the  automobile,  the  evidence  was  not  only 
sufficient  to  support  the  verdict  of  the  jury  in  favor  of  pla*Dtiff, 
but  warranted  the  conclusion  that  at  the  time  of  the  accident  the 
street-car  of  the  defendant  was  being  operated  in  a  manner  amount- 
ing to  a  negligent  disregard  of  the  rights  of  persons  usiug  ihe 
street.     (Turner  v.  Los  Angeles  By.  Corp.,  567.) 
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88.  AcxnoK  FOB  Damages — Pboxxmatb  Causs  of  Loss — ^Pi*BADiN«d — 
Li  ft&  aetioA  for  damages  the  mere  allegation  of  negligence  on 
the  part  of  defendant  and  the  loss  of  property  hy  plaintiff  would 
not  charge  the  former  with  responsibility  for  the  damage,  unless 
H  appear  expressly  or  by  fair  intendment  that  said  negligence 
eanse  or  contributed  to  said  loss.     (Fay  t.  Cox,  696.) 

89.  NSOLtOENT     CONSTftUCnON     AND     OPERATION    OF    EiNOINX — ^DEBTBUO- 

noN  OF  Gbain — FLiBADiNo— Antioipation  OF  Defbnbx. — ^Whero  it 
does  appear  from  the  complaint  in  an  action  for  damages  for 
the  destruction  by  Are  of  a  ripened  crop  of  barl^  that  the 
flre  was  the  result  of  the  negligent  construction  and  operation  of 
defendant's  engine  and  that  the  fire  destroyed  plaintiff's  grain,  the 
causal  connection  between  the  negligence  and  the  loss  is  express^, 
though  concisely,  shown.  The  plaintiff  is  not  required  to  antici- 
pate or  negative  any  defense  that  might  be  urged  as  to  an  in- 
terrenlng  agency,     (Id.) 

40.  lasiJB    TxNDXBXD    BT    Answxb— Tbial   on    Merits — Absxncb   of 

Pbbjtjdxob — ^Dbfeot  of  Pleading  Immaterial. — Where  a  com- 
plaint ia  defective  in  that  it  does  not  expressly  allege  that  the 
aegligenee  of  defendant  was  the  proximate  cause  of  the  injury 
complained  of,  but  such  issue  is  raised  by  the  answer  of  the  defend- 
ant, and  the  case  is  fairly  tried  upon  the  merits  and  under 
circumstances  which  indicate  that  nothing  in  the  pleadings  misled 
defendant  to  his  injury,  the  matter  of  pleading  becomes  unim- 
portant.   (Id.) 

41.  GBiem   OF   FiBB  —  Pbobablb    Absence   of   Liability  —  Bstebsal 

on  Appeal.— To  warrant  the  rcYcrsal  on  appeal  of  the  judgment 
in  favor  of  the  plaintiff  in  an  action  for  damages  for  the  destruc- 
tion by  flre  of  a  ripened  crop  of  barley,  it  is  not  sufficient  that 
the  appellate  court  find  that  the  origin  of  the  fire  could  be  rear 
sonably  attributed  to  a  condition  for  which  no  liability  on  the 
part  of  the  defendant  attaches,  but  before  it  is  authorised  to  in- 
terfere it  must  be  satisfied  that  it  is  entirely  unreasonable  to 
attribute  it  to  a  condition  imposing  such  liability.     (Id.) 

48.  Destbuotion  of  Cbop — Measube  of  Damages — Eeboneoub  Bitl- 
iNo  and  iNSTBUonoN — Absbnob  of  Prejudice.— In  such  action, 
the  error  of  the  trial  court  in  permitting  the  plaintiff  to 
introduce  evidence  of  the  value  of  the  grain  at  dates  other  than 
the  date  of  its  destruction,  which  was  higher  then  than  at  the 
latter  date,  and  in  instructing  the  jury  that  in  arriving  at  the 
market  value  of  the  grain  they  "have  the  right  to  determine  what 
grain  of  the  same  kind  and  similar  quality  was  selling  for  in  the 
market  in  the  vicinity  where  said  crop  was  grown  at  the  time 
of  its  destruction  or  within  a  reasonable  time  thereafter"  was  with 
out  prejudice  where  the  verdict  of  the  jury   was  for  an  amount 
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not  only  less  than  the  yalne  of  the  grain  based  on  the  lower 
rate  but  also  less  than  the  value  thereof  as  admitted  in  the  answer, 
after  subtracting  the  cost  of  harvesting  and  marketing.     (Id.) 

43.  Damages    fob   Personal   Injuries — Excessive   Verdict — Succes- 

sive Determinations — ^Absence  or  Passion  or  Prejudice. — 
Where  three  juries  and  two  judges,  in  successive  trials  and 
new  trial  proceedings,  have  determined  that  a  specified  sum 
is  not  too  great  a  compensation  for  injuries  received  bj  the  plain- 
tiff through  the  negUgence  of  the  defendant,  the  appellate  court 
would  be  going  far  afield  to  assume,  as  a  matter  of  law,  that  all 
of  these — the  three  juries  and  two  judges — were  moved  to  reach 
their  conclusions  ^under  the  infiuence  of  passion  or  prejudice." 
(Grant  v.  Los  Angeles  Transfer  Co.,  731.) 

44.  Injury  While  Aughtino  trou  Street-cart— Right  to  Recover— 

Instructions. — In  an  action  for  damages  for  personal  injuries 
sustained  while  alighting  from  a  street-car,  an  instruction,  "if 
the  car  stopped  to  enable  him  to  get  off  and  started  up  again 
while  he  was  getting  off,  he  is  entitled  to  recover,"  while  not 
as  full,  is  not  in  contradiction  with  an  instruction,  "If  the 
ear  stopped,  whether  it  stopped  to  enable  the  plaintiff  to  get  off 
or  whether  it  stopped  for  any  other  reason,  if  it  stopped  and  the 
plaintiff  started  to  get  off  and  while  he  was  getting  off  it  started 
Qp  again  and  threw  him,  then  he  is  entitled  to  recover."  (Hoff- 
man V.  Pacific  Electric  Ry.  Co.,  751.) 

45.  Right   or  Passenger  to   Alight  When   Car  Stops  —  Duty   or 

Carrier. — Carriers  of  passengers  upon  railways  owe  to  such  pas- 
sengers the  highest  degree  of  care,  and  this  degree  of  care  requires 
of  SQeh  carriers,  especially  upon  street-cars  operated  in  cities, 
that  whenever  such  cars  come  to  a  stop,  whether  at  a  regular 
stopping  place  or  not,  if  such  points  of  stoppage  are  such  that 
passengers  might  properly  and  conveniently  alight,  that  those  in 
charge  of  the  car  advise  themselves  that  passengers  are  not  at- 
tempting to  alight  from  their  said  car  at  such  point  of  stoppage 
before  again  starting  the  car,  and  a  neglect  of  this  duty  renders 
their  principal  liable.     (Id.) 

46.  Contributory    Negugence  —  Sutficiency    of    Instructions.  —In 

an  action  for  damages  for  personal  injuries  sustained  while 
alighting  from  a  street-car,  an  instruction  that  if  "the  car  did 
not  stop  but  simply  slowed  down,  and  while  it  was  actually  in 
motion  he  tried  to  get  off  and  was  injured,  he  cannot  recover," 
constitutes  a  sufficient  instruction  upon  the  question  of  the  con- 
tributory negligence  of  the  plaintiff  where  that  is  the  only  state 
of  facts  upon  which  a  claim  of  contributory  negligence  on  the 
part  of  the  plaintiff  could  be  predicated.     (Id.) 

See  Mortgages,  8;   Motor  Vehicles,  1;   New  Trial,  7;  Physicians 
and   Surgeons,   1,   2. 
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on  the  ground  of  erroTs  of  law,  or  of  newly  diseoyered  evidence, 
or  of  aceidental  snrprise,  or  upon  some  other  ground,  the  disregard 
of  which  bj  the  trial  judge  would  have  resulted  in  a  miscarriage 
of  justice.     (Id.) 

7.  Action  fob  Damages  roB  Personal  Injuries — Taking  Evidencx 
Out  of  Couet — Irbegulabity  of  Jurt. — In  an  action  for  dam- 
ages for  personal  injuries  suffered  by  the  plaintiff  by  reason 
of  a  collision  between  a  motorcycle  on  which  he  was  riding 
and  an  automobile  being  driven  by  the  defendant,  the  exami- 
nation by  certain  of  the  jurors  during  a  recess  of  the  court, 
and  prior  to  its  introduction  in  evidence,  of  the  motorcycle  upon 
which  the  plaintiff  was  riding  at  the  time  of  the  accident,  and 
their  discussion  as  to  whether  it  would  have  been  possible  for  the 
wife  of  the  plaintiff  to  have  seen  the  speedometer  from  where  she 
was  sitting  on  the  rear  seat  at  the  time  of  the  accident,  no  evi- 
dence having  been  introduced  upon  the  question  of  the  position  of 
the  speedometer  prior  to  the  collision,  constituted  an  irregularity 
of  the  jury  justifying  the  trial  court  in  granting  a  motion  for  a 
new  triaL     (Tunmore  v.  McLeish,  266.) 

8.  Materialitt  of  Irregularity  —  Discretion  of  Trial  Court. — 
While  a  mere  irregularity  which  does  not  affect  the  substantial 
rights  of  the  other  party  or  prevent  him  from  having  a  fair  trial 
does  not  justify  the  granting  of  a  new  trial,  the  question  as  to 
whether  the  action  of  the  jury  under  all  the  circumstances  ma- 
terially affected  the  substantial  rights  of  such  party  and  prevented 
him  from  having  a  fair  trial  is  peculiarly  one  that  is  addressed  to 
the  discretion  of  the  trial  court.     (Id.) 

9.  CoNFuoTiNG     Affidavits  —  Determination    of    Trial    Ooubt  — 

Appeal. — Where  the  affidavits  and  counter-affidavits  introduced  in 
eonnection  with  a  motion  for  a  new  trial  are  conflicting,  the  de- 
termination of  the  trial  court  of  matters  alleged  therein  is  con- 
elusive  on  the  appellate  court.     (Id.) 

10.  Order  Granting  —  Grounds  —  Appeal. — If  there  is  a  reason- 
able or  fairly  debatable  justification  for  the  action  of  the  trial 
eourt  in  granting  a  new  trial  upon  any  ground  stated  in  the  motion 
and  not  expressly  excluded  by  the  order,  such  action  will  be  sus- 
Uined.     (Id.) 

11.  Newly  Discovered  EVidencs — ^Province  of  Trial  Court— Ap- 
peal.— The  matter  of  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  is  with  the  trial  court,  and  it  is  for 
that  court  to  say  whether  or  not  the  proffered  evidence  is  such  as 
would  affect  the  decision  of  the  court  if  introduced.  (Ferro  v. 
Lagomarsino,  741.) 

See  Appeal,  1. 
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1.  Postdated  Checks — Tbaksfeb  of. — ^A  postdated  check  maj  be 
transferred  before  the  daj  it  bears  date  with  like  effect  as  if  trans- 
ferred on  the  day  of  its  date.  (American  Nat.  Bank  v.  Wheeler, 
118.) 

2.  Innocent    Pubchabxr    vob    Valtjb  —  Liabilitt    or    Makebs  — 

Effect  of  Stop  Notice. — Where  a  check  is  presented  to  a  bank  bj 
the  person  named  therein  as  payee  and  that  bank  takes  it  in  good 
faith  and  for  value,  without  notice  of  anj  inflrmitj  in  the  instm- 
ment,  such  bank  is  an  innocent  purchaser  and  holder  for  value, 
and  the  makers  thereof  are  directly  liable  to  it,  notwithstanding 
that  such  makers  may  have  given  notice  to  the  bank  on  which  the 
check  was  drawn  to  stop  payment  thereon.     (Id.) 

NEW  TEIAL. 

1.  Misleading    and    Confusing    Instbuctions. — Where    it    appears 

from  the  questions  of  several  of  the  jurors,  after  they  had  been 
deliberating  for  a  time  and  were  unable  to  reach  a  verdict,  that 
they  were  confused  and  had  no  clear  idea  of  the  law  applicable 
to  the  facts,  the  trial  court  is  justified  in  granting  a  new  trial  on 
the  ground  that  the  instructions  were  misleading  and  confusing. 
(American  Marne  P.  Co.  v.  Nyno  Line,  1.) 

2.  Pbesumptions    Whebb    Obdeb    Gbanting    Genebal  —  Appeal. — 

Where  the  order  granting  a  new  trial  is  general  in  its  terms,  all 
presumptions  are  in  its  favor;  and,  on  appeal,  the  entire  record 
will  be  examined,  and  if  there  be  found  any  ground  that  would 
have  justified  the  order,  it  will  be  affirmed.     (Id.) 

8,  Confucting  evidence  —  Vebdiot  not  Conclusive  on  Tbial 
Coubt. — The  trial  court  is  not  bound  by  the  decision  of  a  jury 
because  of  a  conflict  in  the  evidence.     (Id.) 

i.  DISCBETION  OF  Tbial  Coubt  —  Afpeau — The  granting  of  a  new 
trial  is  a  matter  resting  so  largely  in  the  discretion  of  a  trial  court 
that  it  will  not  be  disturbed  on  appeal  except  upon  an  unmistakable 
abuse.     (Id.) 

5.  Gbounds    of    Motion — Abuse    of   Discbetion — Insufficiency   of 

Bbiefs. — Where  the  notice  of  motion  for  new  trial  specifies  all  the 
grounds  permitted  by  the  code,  and  the  motion,  which  is  granted, 
is  made  on  all  the  grounds  stated  in  the  notice  of  motion  and 
upon  the  files  and  minutes  of  the  court,  but  the  brief  of  the  ap- 
pellant  is  based  wholly  upon  the  claimed  sufficiency  of  the  evidence 
to  justify  the  verdict,  the  appellate  court  cannot  determine  that 
the  trial  court  abused  its  discretion  in  granting  a  new  trial. 
(Matiasick  v.  Pacific  Electric  By.  Co.,  260.) 

6.  Granting  of  Motion  —  Grounds  —  Presumptions. — On  such  ap- 
peal it  must  be  presumed  the  motion  for  new  trial  was  granted 
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on  the  ground  of  errors  of  law,  or  of  newly  discovered  evidence, 
or  of  accidental  surprise,  or  upon  some  other  ground,  the  disregard 
of  which  hj  the  trial  judge  would  have  resulted  in  a  miscarriage 
of  justice.     (Id.) 

7.  Action  fob  Damages  tor  Personal  Injuries — Taking  Evidence 
Out  of  Coubt — Irkegularity  of  Jury. — In  an  action  for  dam- 
ages for  personal  injuries  suffered  by  the  plaintiff  bj  reason 
of  a  collision  between  a  motorcycle  on  which  he  was  riding 
and  an  automobile  being  driven  by  the  defendant,  the  exami- 
nation by  certain  of  the  jurors  during  a  recess  of  the  court, 
and  prior  to  its  introduction  in  evidence,  of  the  motorcycle  upon 
which  the  plaintiff  was  riding  at  the  time  of  the  accident,  and 
their  discussion  as  to  whether  it  would  have  been  possible  for  the 
wife  of  the  plaintiff  to  have  seen  the  speedometer  from  where  she 
was  sitting  on  the  rear  seat  at  the  time  of  the  accident,  no  evi- 
dence having  been  introduced  upon  the  question  of  the  position  of 
the  speedometer  prior  to  the  collision,  constituted  an  irregularity 
of  the  jury  justifying  the  trial  court  in  granting  a  motion  for  a 
new  triaL     (Tunmore  ▼.  McLeish,  266.) 

8.  Materiality   of   Irregularity  —  Discretion   of   Trial   Court. — 

While  a  mere  irregularity  which  does  not  affect  the  substantial 
rights  of  the  other  party  or  prevent  him  from  having  a  fair  trial 
does  not  justify  the  granting  of  a  new  trial,  the  question  as  to 
whether  the  action  of  the  jury  under  all  the  circumstances  ma- 
terially affected  the  substantial  rights  of  such  party  and  prevented 
him  from  having  a  fair  trial  is  peculiarly  one  that  is  addressed  to 
the  discretion  of  the  trial  court.     (Id.) 

9.  Conflicting     Affidavits  —  DsTERiaNATiON    of    Trial    Court  — 

Appeal. — Where  the  affidavits  and  counter-affidavits  introduced  in 
eonnection  with  a  motion  for  a  new  trial  are  conflicting,  the  de- 
termination of  the  trial  court  of  matters  alleged  therein  is  con- 
elusive  on  the  appellate  court.     (Id.) 

10.  Order  Granting  ~  Grounds  —  Appeal. — If  there  is  a  reason- 
able or  fairly  debatable  justification  for  the  action  of  the  trial 
eourt  in  granting  a  new  trial  upon  any  ground  stated  in  the  motion 
and  not  expressly  excluded  by  the  order,  such  action  will  be  sus- 
tained.    (Id.) 

11.  Newly  Discovered  EVidenob — ^Province  of  Trial  Cour't—Ap- 
feal. — The  matter  of  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  is  with  the  trial  court,  and  it  is  for 
that  eourt  to  say  whether  or  not  the  proffered  evidence  is  such  as 
would  affect  the  decision  of  the  court  if  introduced.  (Ferro  v. 
Lagomarsino,  741.) 

See  Appeal,  1. 
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NONSUIT.    See  NegUgenee,  4, 

NOTICE.  See  Deeds,  6,  12;  Leasee,  2,  8;  Municipal  Corporationa,  4; 
Negotiable  Instrumental  2;  Priaonsi  8,  4;  Street  Law^  10; 
Unlawful  Detainer,  1. 

NOVATION.    Bee  Contracta,  9. 

NUISANCES.    See  Negligenee,  IS;  Bed-liglit  Abatement  Aet,  1,  8. 

OAEIiAND  CHASTER,    See  Municipal  Corporations,  11. 

OBTAINING  MONEY  UNDEB  FALSE  PBETENSEa  See  Criminal 
Law,  tt. 

OFFEB.    See  Broker's  Commisslona,  8. 

OFFSET.    See  Aeeounting,  4. 

OPTION.    See  Contracts,  16,  20. 

OBDINANOES.  See  Counties,  11,  12,  16,  17,  21;  Motor  Vehidee,  1-3; 
Municipal  Corporations,  6,  8-10. 

PABENT  AND  CHILD. 

1.  SUPPOBV  AND  Maintenanok  07  Illegitimatb  Child— Ezfkndi- 
TUBES  BY  MoTHEBr— Beimbubsemxnt  bt  Fatheb. — ^Undor  section 
196a  of  the  Civil  Code,  the  father,  and  the  mother  also,  of  an 
illegitimate  child  are  required  to  contribute  to  its  support  and 
maintenance;  and  when  the  mother  has  provided  the  child  with 
•nch  support,  no  right  of  aetion  accrues  to  her  by  whieh  she 
may,  In  turn,  compel  the  father  to  reimburse  her  for  the  expendi- 
ture. The  action  authorized  by  the  section  is  merely  one  which 
may  be  maintained,  in  behalf  of  the  minor  illegitimate  child,  to 
compel  the  father  to  do  that  which  the  law  imposes,  but  which  the 
father  is  neglecting  to  do.     (De  Martini  v.  Marini,  418.) 

2.  Jubibdiotion      of      Supbbiob    Ooubt  —  Plbadino  —  EmCAOT      OF 

Pbatxb. — In  an  action  by  the  mother  against  the  father  of  a  de- 
ceased illegitimate  child  based  on  its  care,  maintenance,  and  sup- 
port, medical  and  nursing  services  rendered  and  funeral  expenses 
incurred,  the  superior  court  is  without  jurisdiction  if  the  agg^gate 
amount  of  plaintiff's  claim  over  which  any  controversy  may  exist 
does  not  bring  her  demand  within  the  jurisdictional  amount  of  the 
superior  court.  uotwithstaDfling  the  prayer  of  the  eomplaint  de- 
ids  judgment  for  such  an  amount.     (Id.) 
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PABK  AND  PLAYOBOUND  ACT.    See  Deeds,  11. 

PASTIES.    See  Gorporatdons,  12;  Mortgages,  8,  8,  14;  Negligence,  27; 
Place  of  Trial,  4,  ff. 

PABTNERSHIP. 

1.  Mbmbsbship  in — Evidence.— Where  tlie  uncontradicted  testimony 
of  the  two  persons  executing  the  certificate  of  fictitious  copartner- 
ship required  by  section  2466  of  the  Civil  Code  is  that  the  entire 
capital  contributed  to  the  partnership  fund  was  their  own  money 
and  that  no  other  person  was  interested  in  the  company,  testimony 
establishing  the  fact  that  the  business  bore  the  name  of  a  third 
person,  that  such  third  person  had  authority  to  sign  contracts  and 
checks,  in  the  name  of  the  firm,  and  to  draw  money  for  his  own 
use,  charging  himself  with  it,  is  insufficient  to  bring  such  third 
person  within  the  operation  of  section  2395  of  the  Civil  Code,  de- 
fining a  partnership.     (Bank  &  Trust  Co.  v.  Gearhart,  421.) 

8.  Fionnous  Names — Filing  and  Publication  op  Cektificatb-^ 
Order  Immaterial. — In  complying  with  the  requirements  of  section 
2466  of  the  Civil  Code,  it  is  not  essential  that  the  filing  of  the 
certificate  of  fictitious  copartnership  should  precede  the  publica- 
tion thereof.     (Id.) 

8.  SumcENCT  or  CEBnncATE. — A  certificate  of  fictitious  co- 
partnership which  recites  that  notice  is  thereby  given  "that  the 
undersigned  have  engaged  in  business"  at  a  particular  place, 
under  a  given  name,  followed  by  the  full  names  and  addresses  of 
the  persons  composing  the  copartnership,  is  sufficient  without  a  re- 
cital that  those  persons  are  all  the  members  of  the  partnership. 
(On  denial  of  rehearing.)     (Id.) 

See  Contracts,  1,  6,  17,  24;  Counties,  1« 

PAYMENT. 

1.  Application  or— Bight  or  Stockholders  or  Debtor  OraroiA* 
TiON  TO  Designate. — The  stockholders  of  a  bankrupt  corporation 
have  no  right  to  designate  how  payments  received  from  the 
bankruptcy  court  shall  be  applied  toward  the  liquidation  of 
several  obligations  due  from  the  corporation  to  a  given  creditor. 
(Los  Angeles  T.  ft  A.  Bk.  v.  Forve,  298.) 

2.  Failure  or  Debtor  and  Creditor  to  Designate  —  Duty  or 
Court. — ^Where  no  application  of  such  payments  to  particular 
obligations  has  been  made  by  either  the  bankrupt  corporation  or 
the  creditor,  in  an  action  based  on  stockholders'  liability,  it  is  the 
duty  of  the  court,  under  section  1479  of  the  Civil  Code,  to  apply 
them,  first,  to  the  inter/st  due  at   the  time  such  payments  were 
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PLACE  OF  TRIAL  (Continued). 

be  liable  in  an  action  for  damages,  be  would  not  be  a  partj  to  tbe 
liability  involved  in  the  reeciseion,  and  hie  joinder  as  a  defend- 
ant will  not  justify  tbe  retention  of  tbe  action  in  tbe  county  of 
bis  residenee  as  against  tbe  motion  and  demand  of  tbe  defendant 
party  to  tbe  eontraet  that  the  plaee  of  trial  be  changed  to  tbe 
county  of  the  latter^s  residence.     (Karst  v.  Seller,  623.) 

5.  Obdeb  Ghanoino  Plaoi  or  Tbiait— Estoppil  to  Comkenck  Nkw 

AonoN. — Where  tbe  court  on  a  motion  by  one  defendant  to 
change  the  place  of  trial  to  tbe  county  of  bis  residence  has  deter- 
mineil  that  his  codefendant  is  not  a  proper  party  to  the  action 
and  granted  tbe  change  of  venue,  the  plaintiff  is  estopped  from 
bringing  a  new  action  and  again  making  the  latter  a  defendant 
to  give  jurisdiction  under  the  same  state  of  facts,  or  by  merely 
camouflaging  them  in  a  different  form  of  action  which  such  facts 
will  not  support.     (Id.) 

6.  Btatxmkmt  Caubx  of  AonoN — Conclusivb  or  Complaint — Riobt 
TO  Pbxsxnt  SurnoisNOT  on  Motion  fob  Chanox  of  Vbnue. — 
Tbe  fact  that  tbe  complaint  states  a  cause  of  action  against 
the  defendant  resident  in  the  county  where  the  action  is  brought 
is  not  conclusive  as  against  a  motion  by  a  codefendant  to  change 
tbe  place  of  trial  to  the  county  of  the  tatter's  residence,  but  it 
may  be  shown  on  such  motion  that  the  cause  of  action  stated 
does  not  in  reality  exist     (Id.) 

?•  Obdbb  fob  Cbanqx  of  Placb  of  Tbial  —  Finautt  of  —  Appeal 
FBOM. — An  order  for  change  of  place  of  trial  has  all  the  charae- 
teristies  of  a  final  judgment,  and  an  appeal  lies  therefrom.     (Id.) 

PLEADINO. 

1«  AonOK     FOB     HONET      BAD     AND     BEQEIVED  —  SeCBCT      PbOFITB  — 

SxvEBAL  Counts  —  Constbuotion  of  —  Fbaud.  —  Where,  in  an  ac- 
tion to  recover  the  difference  between  tbe  sum  plaintiff  paid 
for  a  one-half  interest  in  certain  mining  property  and  one-half  of 
tbe  amount  alleged  to  have  been  the  actual  price  paid  for  said 
property  by  defendant,  which  amount  is  claimed  to  constitute  a 
secret  profit  made  by  defendant  while  acting  as  the  confidential 
agent  of  plaintiff,  the  plaintiff  first  states  his  cause  of  action  as 
a  quantum  meruit  for  money  had  and  received  and  then,  in  a 
second  count,  sets  forth  tbe  probative  facts  relied  upon  to  support 
the  cause  of  action,  but  there  is  no  allegation  in  such  second  count 
that  plaintiff  was  damaged  by  the  acts  of  defendant,  thus  specifi- 
eally  pleaded,  or  that  the  property  is  of  less  value  than  plaintiff 
paid  for  it,  the  court  cannot  regard  the  second  count  as  stating 
a  cause  of  action  for  damages  for  fraud.     (Tower  v.  Wilson,  128.) 

fi.  Befubal  of  Leave  to  Amend  —  Want  of  Eebob.  —  At  tbe  con- 
clusion of  the  trial,  and  after  the  court  had  anoounced  its  views 
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PLEADING  (Continued). 

as  to  how  the  ease  should  be  decided,  it  was  not  error  for 
the  eonrt  to  refuse  the  plaintiff  leave  to  amend  his  third 
amended  eomplaint  by  adding  thereto  a  third  eonnt,  which  be 
stjled  a  ^'farther,  separate,  and  distinct  eaose  of  action/'  where 
the  matters  set  forth  in  the  proposed  amendment  was  not  onlj 
inconsistent  with  the  averments  of  the  original  complaint,  as  fnallj 
•mended,  and  with  the  testimonj  of  the  plaintiff  given  at  the 
trial,  bnt  raised  new  and  distinct  issues,  requiring  an  answer  from 
the  defendant,  and  which  could  have  been  asserted  under  the  first 
cause  of  action  of  the  original  complaint.     (Id.) 

I.  Action  foe  Honbt  had  and  Bioeitid  —  Gountebglaim  vob 
M0NXT8  Advangbd  Oobpokation — Stockholdeb's  Liability. — In 
this  action  to  recover  the  difference  between  the  sum  plaintiff 
paid  for  a  one-half  interest  in  certain  mining  property  and  one- 
half  of  the  amount  alleged  to  have  been  the  actual  price  paid 
for  said  property  by  defendant,  which  property,  subsequent  to  the 
transaction,  had  been  conv^ed  to  a  corporation  organised  to 
operate  it,  the  stock  issued  in  consideration  therefor  having  been 
divided  between  plaintiff  and  defendant,  the  court  properly  per- 
mitted the  interposition  of  a  counterclaim  against  plaintiff  based 
on  his  stockholder's  liability  for  money  advanced  by  defendant  to 
the  corporation,  pursuant  to  the  original  agreement  under  which 
the  property  was  purchased,  for  use  in  working  and  developing  the 
property.     (Id.) 

4.  AonoN  fo  Bbooyib  on  Notks — Ambndmbnt  to  Pobboldsb  Mobt- 
GAGX  —  Chanox  of  BiMEDY.  —  The  amendment  of  a  complaint 
changing  the  nature  of  the  action  from  one  at  law  for  the  re- 
covery of  the  balance  due  on  certain  promissory  notes  given  in 
payment  of  a  traction  engine  to  a  suit  in  equity  to  foreclose  a 
mortgage  on  such  engine  given  as  security  for  the  payment  of 
such  notes  does  not  change  Jie  causes  of  action  set  forth  in  the 
original  complaint,  but  merely  changes  the  remedy.  (J.  I.  Case 
T.  M.  Co.  V.  Copren  Bros.,   159.) 

6.  Election  op  Bemxdies— Estoppel.— -The  fact  that  the  plaintiff 
took  possession  of  the  mortgaged  property  and  undertook  to 
sell  the  same  under  the  provision  of  the  mortgage  authorizing 
it  to  take  that  course  in  case  of  a  default  in  the  payment  of  the 
notes,  and  then  conmienced  an  action  at  law  for  the  deficiency, 
did  not  estop  it  from  thereafter  amending  its  complaint  and  suing 
in  equity  to  foreclose  the  mortgage  on  such  property,  the  attempted 
sale  pursuant  to  the  provisions  of  the  mortgage  not  having  been 
effected  and  the  original  action  not  having  been  prosecuted  to  final 
judgment.     (Id.) 

6.  Capacitt  of  Cobpobatiok  —  Estoppel  of  Mobtqagob  to  Dent.— 
A   mortgagor   of   property   who   has   dealt   with    the    mortgagee 
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NEGLIQENCE  (Oontinned). 

88.  AcxnoM  FOB  Damaoss — Pboxxmatb  Causs  of  Loss — ^Pi*BADiN«d — 
Li  ftn  aetioA  for  damages  the  mere  allegation  of  negligence  on 
the  part  of  defendant  and  the  loss  of  property  hy  plaintiff  would 
not  charge  the  former  with  responsibility  for  the  damage,  unless 
H  appear  expressly  or  by  fair  intendment  that  said  negligence 
eanae  or  contributed  to  said  loss.     (Fay  t.  Cox,  696.) 

89.  KSOLtOENT  OONSTftUCnON  AND  OPERATION  OF  ElNCRNI^— DSSTBUO- 
nON    OF    GEAIN — FLiBADINQ — ANTIOIPATION    OF    DeFBNBB. — ^WhOTO   it 

does  appear  from  the  complaint  in  an  action  for  damages  for 
the  destruction  by  flre  of  a  ripened  crop  of  barl^  that  the 
fire  was  the  result  of  the  negligent  construction  and  operation  of 
defendant's  engine  and  that  the  fire  destroyed  plaintiff's  grain,  the 
causal  connection  between  the  negligence  and  the  loss  is  expressly, 
though  concisely,  shown.  The  plaintiff  is  not  required  to  antici- 
pate or  negative  any  defense  that  might  be  urged  as  to  an  in- 
terrening  agency.     (Id.) 

40.  Ibbijb    Txndebxd   bt    Anbwxb— Trial   on    Merits — Absbncb   of 

Pbbjtjdiob — ^DsFBOT  OF  PLEADING  Immateruu — Where  a  com- 
plaint is  defectiye  in  that  it  does  not  expressly  allege  that  the 
negUgeBoe  of  defendant  was  the  proximate  cause  of  the  injuiy 
complained  of,  but  such  issue  is  raised  by  the  answer  of  the  defend- 
ant, and  the  case  is  fairly  tried  upon  the  merits  and  under 
circumstances  which  indicate  that  nothing  in  the  pleadings  misled 
defendant  to  his  injury,  the  matter  of  pleading  becomes  unim- 
portant.   (Id.) 

41.  Obibin   of   Fibs  —  Pbobabui   Absenob   of   Liabiutt  —  Bevebsal 

ON  Afpbal.— To  warrant  the  reversal  on  appeal  of  the  judgment 
in  favor  of  the  plaintiff  in  an  action  for  damages  for  the  destruc- 
tion l^  fire  of  a  ripened  crop  of  barley,  it  is  not  sufficient  that 
the  appellate  court  find  that  the  origin  of  the  fire  could  be  rear 
sonably  attributed  to  a  condition  for  which  no  liability  on  the 
part  of  the  defendant  attaches,  but  before  it  is  authorised  to  in- 
terfere it  must  be  satisfied  that  it  is  entirely  unreasonaUe  to 
attribute  it  to  a  condition  imposing  such  liability.     (Id.) 

42.  Dbstruotion  of  Crop — Mbasurb  of  Damages — Eebonbous  Bul- 
iNo  AND  Instruction — Absbncb  of  Prejudice.— In  such  action, 
the  error  of  the  trial  court  in  permitting  the  plaintiff  to 
introduce  evidence  of  the  value  of  the  grain  at  dates  other  than 
the  date  of  its  destruction,  which  was  higher  then  than  at  the 
latter  date,  and  in  instructing  the  jury  that  in  arriving  at  the 
market  value  of  the  grain  they  "have  the  right  to  determine  what 
grain  of  the  same  kind  and  similar  quality  was  selling  for  in  the 
market  in  the  vicinity  where  said  crop  was  grown  at  the  time 
of  its  destruction  or  within  a  reasonable  time  thereafter"  was  with 
out  prejudice  where  the  verdict  of  the  jury  was  for  an  amount 
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not  only  less  than  the  y&Ine  of  the  grain  based  on  the  lower 
rate  but  also  less  than  the  value  thereof  as  admitted  in  the  answer, 
after  subtracting  the  cost  of  harvesting  and  marketing.     (Id.) 

43.  Damages    foe    Personal    Injuries — Excessive   Verdict— Succes- 

sivi  Determinations — Absence  ow  Passion  or  Prejudice. — 
Where  three  juries  and  two  judges,  in  successive  trials  and 
new  trial  proceedings,  have  determined  that  a  specified  sum 
is  not  too  great  a  compensation  for  injuries  received  by  the  plain- 
tiff through  the  negligence  of  the  defendant,  the  appellate  court 
would  be  going  far  afield  to  assume,  as  a  matter  of  law,  that  all 
of  these — the  three  juries  and  two  judges — were  moved  to  reach 
their  conclusions  ''under  the  influence  of  passion  or  prejudice." 
(Grant  v.  Los  Angeles  Transfer  Co.,  731.) 

44.  Injury  While  Alighting  from  Street-car — Bight  to  Recover — 

Instructions. — In  an  action  for  damages  for  personal  injuries 
sustained  while  alighting  from  a  street-ear,  an  instmction,  "if 
the  car  stopped  to  enable  him  to  get  off  and  started  up  again 
while  he  was  getting  off,  he  is  entitled  to  recover,"  while  not 
as  full,  is  not  in  contradiction  with  an  instruction,  "If  the 
ear  stopped,  whether  it  stopped  to  enable  the  plaintiff  to  get  off 
or  whether  it  stopped  for  any  other  reason,  if  it  stopped  and  the 
plaintiff  started  to  get  off  and  while  he  was  getting  off  it  started 
up  again  and  threw  him,  then  he  is  entitled  to  recover."  (Hoff- 
man V.  Pacific  Electric  Bj.  Co.,  751.) 

45.  Right  or  Passenger  to   Alight   When   Car  Stops  —  Duty   or 

Carrier. — Carriers  of  passengers  upon  railways  owe  to  such  pas- 
sengers the  highest  degree  of  care,  and  this  degree  of  eare  requires 
of  such  earners,  especially  upon  street-cars  operated  in  cities, 
that  whenever  such  ears  come  to  a  stop,  whether  at  a  regular 
stopping  place  or  not,  if  such  points  of  stoppage  are  such  that 
passengers  might  properly  and  conveniently  alight,  that  those  in 
charge  of  the  car  advise  themselves  that  nassengers  are  not  at- 
tempting to  alight  from  their  said  car  at  such  point  of  stoppage 
before  again  starting  the  car,  and  a  neglect  of  this  duty  renders 
their  principal  liable.     (Id.) 

46.  Contributory    Negligence  —  Suppiciency    of    Instructions. — In 

an  action  for  damages  for  personal  injuries  sustained  while 
alighting  from  a  street-car,  an  instruction  that  if  "the  car  did 
not  stop  but  simply  slowed  down,  and  while  it  was  actually  in 
motion  he  tried  to  get  off  and  was  injured,  he  cannot  recover," 
constitutes  a  sufficient  instruction  upon  the  question  of  the  con- 
tributory negligence  of  the  plaintiff  where  that  is  the  only  state 
of  facts  upon  which  a  claim  of  contributory  negligence  on  the 
part  of  the  plaintiff  could  be  predicated.     (Id.) 

See  Mortgages,  8;   Motor  Vehicles,  1;   New  Trial,  7;  Physicians 
and   Surgeons,  1,   2. 
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NEGOTIABLE  INSTEUMENTS. 

1.  Postdated  Checks — Teansfeb  of. — ^A  postdated  check  maj  be 
transferred  before  the  daj  it  bears  date  with  like  effect  as  if  trans- 
ferred on  the  day  of  its  date.  (American  Nat.  Bank  v.  Wheeler, 
118.) 

2.  Innocent    Pubchassb    for    Yalub — Liabilitt    of    Makebs  — 

Effect  of  Stop  Notice. — Where  a  check  is  presented  to  a  bank  by 
the  person  named  therein  as  payee  and  that  bank  takes  it  in  good 
faith  and  for  value,  without  notice  of  any  infirmity  in  the  instru- 
ment, such  bank  is  an  innocent  purchaser  and  holder  for  value, 
and  the  makers  thereof  are  directly  liable  to  it,  notwithstanding 
that  such  makers  may  have  given  notice  to  the  bank  on  which  the 
check  was  drawn  to  stop  payment  thereon.     (Id.) 

NEW  TBIAL. 

1.  MISLEADING    AND    OoNFUSiNG    INSTBUCTIONS. — Where    it    appears 

from  the  questions  of  several  of  the  jurors,  after  they  had  been 
deliberating  for  a  time  and  were  unable  to  reach  a  verdict,  that 
they  were  confused  and  had  no  clear  idea  of  the  law  applicable 
to  the  facts,  the  trial  court  is  justified  in  granting  a  new  trial  on 
the  ground  that  the  instructions  were  misleading  and  confusing. 
(American  Mame  P.  Go.  ▼.  Nyno  Line,  1.) 

2.  Presumptions    Wheeb    Obdeb    Gbantinq    Genebal  —  Appbau  — 

Where  the  order  granting  a  new  trial  is  general  in  its  terms,  all 
presumptions  are  in  its  favor;  and,  on  appeal,  the  entire  record 
will  be  examined,  and  if  there  be  found  any  ground  that  would 
have  justified  the  order,  it  will  be  affirmed.     (Id.) 

8.  OONFLICTINO       EViDSNCB  —  VeBDIOT      NOT      OONCLUSIVB     ON       TbIAL 

Coubt. — The  trial  court  is  not  bound  by  the  decision  of  a  jury 
because  of  a  conflict  in  the  evidence.     (Id.) 

i.  DiscBETiON  OF  Tbial  C6ubt  —  Appeau — The  granting  of  a  new 
trial  is  a  matter  resting  so  largely  in  the  discretion  of  a  trial  court 
that  it  will  not  be  disturbed  on  appeal  except  upon  an  unmistakable 
abuse.     (Id.) 

5.  Gbounds    of    Motion — Abuse    of    Discbetion — Insufficiency    of 

Bbiefs. — Where  the  notice  of  motion  for  new  trial  specifies  all  the 
grounds  permitted  by  the  code,  and  the  motion,  which  is  granted, 
is  made  on  all  the  grounds  stated  in  the  notice  of  motion  and 
upon  the  files  and  minutes  of  the  court,  but  the  brief  of  the  ap- 
pellant is  based  wholly  upon  the  claimed  sufficiency  of  the  evidence 
to  justify  the  verdict,  the  appellate  court  cannot  determine  that 
the  trial  court  abused  its  discretion  in  granting  a  new  triaL 
(Matiasiek  v.  Pacific  Electric  By.  Co.,  260.) 

6.  Granting  op  Motion  —  Grounds  —  Presumptions. — On  such  ap- 
peal it  must  be  presumed  the  motion  for  new  trial  was  granted 
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on  the  ground  of  erron  of  law,  or  of  newly  discovered  evidence, 
or  of  accidental  surprise,  or  upon  some  other  ground,  the  disregard 
of  which  by  the  trial  judge  would  have  resulted  in  a  miscarriage 
of  justice.     (Id.) 

7.  Action  vor  Damages  pos  Pebsonal  Injuries — Taking  Evidengk 
Out  or  Court — Irregularity  or  Jury. — In  an  action  for  dam- 
ages for  personal  injuries  suffered  by  the  plaintiff  by  reason 
of  a  collision  between  a  motorcycle  on  which  he  was  riding 
and  an  automobile  being  driven  by  the  defendant,  the  exami- 
nation by  certain  of  the  jurors  during  a  recess  of  the  court, 
and  prior  to  its  introduction  in  evidence,  of  the  motorcycle  upon 
which  the  plaintiff  was  riding  at  the  time  of  the  accident,  and 
their  discussion  as  to  whether  it  would  have  been  possible  for  the 
wife  of  the  plaintiff  to  have  seen  the  speedometer  from  where  she 
was  sitting  on  the  rear  seat  at  the  time  of  the  accident,  no  evi- 
dence having  been  introduced  upon  the  question  of  the  position  of 
the  speedometer  prior  to  the  collision,  constituted  an  irregularity 
of  the  jury  justifying  the  trial  court  in  granting  a  motion  for  a 
new  triaL     (Tunmore  t.  McLeish,  266.) 

8.  Matebiautt   or    Irregularity  —  Discretion   or   Trial   Gourt. — 

While  a  mere  irregularity  which  does  not  affect  the  substantial 
rights  of  the  other  party  or  prevent  him  from  having  a  fair  trial 
does  not  justify  the  granting  of  a  new  trial,  the  question  as  to 
whether  the  action  of  the  jury  under  all  the  circumstances  ma- 
terially affected  the  substantial  rights  of  such  party  and  prevented 
him  from  having  a  fair  trial  is  peculiarly  one  that  is  addressed  to 
the  discretion  of  the  trial  court.     (Id.) 

9.  CoNrucTiNG     ArnDAvrrs  —  Determination     or    Trial    Court  — 

Appeal. — Where  the  affidavits  and  counter-affidavits  introduced  in 
connection  with  a  motion  for  a  new  trial  are  conflicting,  the  de- 
termination of  the  trial  court  of  matters  alleged  therein  is  con- 
elusive  on  the  appellate  court.     (Id.) 

10.  Order  Granting  —  Grounds  —  Appeal. — If  there  is  a  reason- 
able or  fairly  debatable  justification  for  the  action  of  the  trial 
court  in  granting  a  new  trial  upon  any  ground  stated  in  the  motion 
and  not  expressly  excluded  by  the  order,  such  action  will  be  sus- 
tained.    (Id.) 

11.  Newly  Discovered  evidence — Province  or  Trial  Court— Ap- 
peal.— The  matter  of  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  is  with  the  trial  court,  and  it  is  for 
that  eonrt  to  say  whether  or  not  the  proffered  evidence  is  such  as 
would  affect  the  decision  of  the  court  if  introduced*  (Ferro  v. 
Lagomarsino,  741.) 

See  Appeal,  1. 
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ear  which  defendants  received  and  retained  for  their  own  use 
and  benefit,  the  court,  in  an  action  thereon,  properly  sustained 
plaintiff's  objection  to  defendants'  offer  to  prove  that  the  ear  was 
delivered  to  them  for  demonstration  purposes  pursuant  to  an  agree- 
ment under  which  they  were  to  purchase  other  cars  for  the  purpose 
of  sale  and  that  shortly  after  the  purchase  of  such  car  the  motor 
company  transferred  its  goodwiU,  plant,  and  assets  to  plaintiff, 
which  evidence  was  offered  for  the  purpose  of  proving  faUure  of 
eonsideiation,  plaintiff  not  having  alleged  nor  claimed  that  the 
motor  company  and  plaintiff  as  its  assignee  were  nnable,  or  bad 
in  any  way  failed,  to  comply  with  the  terms  of  such  agreement. 

See  Estates  of  Deceased  Persons,  4;  Mortgages,  13;  Pleading,  4 
PUBLICATION.    See  Partnership,  2. 
PUBLIC  OFFICEBS.    See  Municipal  Corporations,  18. 
PUBLIC  USE.    See  Eminent  Domain,  L 
PUBLIC  UTILITIES  ACT.    See  Municipal  Water  Districts,  8,  8. 

PUBLIC  WOBKa 

TlMB   or   COMPLBTION  —  INSTALLATION     07    TeiCPOBABT    FiZTOBES — ^Bb- 
PLACEMBNT — ^DeLAT    IN    FiLINO    CLAIM — EbBONBOUS    JUDGMENT. — In 

this  action  by  a  materialman  on  a  contractor's  bond,  executed  pur- 
suant to  the  provisions  of  Act  No.  2895,  the  school  buildings  in  ques- 
tion were  completed  on  the  date  when  the  board  of  trustees,  vested 
with  full  power  to  do  so,  formally  accepted  the  same,  took  pos- 
session thereof,  and  occupied  them  for  school  purposes,  notwith- 
standing  the  contractor,  due  to  his  inability  to  procure  certain 
fixtures  called  for  by  the  specification,  installed  therein  temporary 
fixtures,  posting  his  certified  check  as  security  for  his  furnishing, 
when  procurable,  the  fixtures  called  for  by  the  specifications, 
and  such  temporary  fixtures  were  not  replaced  by  the  proper 
fixtures  nntil  a  later  date;  and  plaintiff's  claims  not  having  been 
filed  within  ninety  days  after  such  completion,  though  within 
ninety  days  after  such  temporary  fixtures  were  replaced,  judgment 
in  its  favor  against  the  surety  on  the  contractor's  bond  was 
erroneons.     (Fox-Woodsum    Co.    v.    Fidelity    Co.,    569.) 

QUANTUM   MEBUIT.    See   Municipal   Corporations,   3. 
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QUIETING  TITLE. 

OoicifUNiTT  Pbopebtt — EVIDENCE — ^FINDINGS. — ^Ih  this  action  to  qniet 
title  to  certain  real  property  which  stood  of  record  in  the  name 
of  the  deceased  wife  of  plaintiff  and  which  she  hj  her  last  will 
and  testament  undertook  to  devise  to  the  defendant,  the  evidence 
■Qstains  the  finding  of  the  trial  court  that  the  property  was 
eommonity  property  of  the  plaintiff  and  such  deceased  wife. 
(Mitchell  T.  Bussell,   292.) 

See  Deeds,  8,  IS. 

BAILB0AD8.    See  NegHgenee,  2,  8,  12,  18,  20,  21,  45. 

BATIFICATION.    See  Ageney,  1-8;  Corpontions^  18;  Municipal  Cor- 
porationSy  2. 

BECAIiL.    See  Statutory  Construction,  2,  i. 

BEOOBDATION.    See   Mining  Law,  9. 

BEDEMPTION.    See  Deeds,   12,  18. 

BED-LIGHT   ABATEMENT  ACT. 

1.  Action  to  Abate  Nuisance — Knowledge  bt  Ownebs — Plead- 
INO. — In  an  action  against  the  lessee  and  the  owners  of  a  building 
charging  the  lessee  with  conmiitting  a  nuisance  in  said  building 
in  violation  of  the  provisions  of  the  "Bed-light  Abatement  Act," 
it  is  sufficient  to  allege  that  the  owners  "had  the  means  of  know- 
ing and  should  have  known,  and  by  the  use  of  reasonable  and 
ordinary  care  could  have  known/'  that  the  building  is  and  was 
"used  for  the  purpose  of  lewdness,  assignation  and  prostitution," 
without  alleging  that  such  owoers,  either  directly  or  indirectly, 
permitted  or  maintained  the  nuisance  complained  of.  (People  v. 
Peterson,  457). 

2.  Commission  of  Nuisance  bt  Lessee  —  Findings  —  Judgment. — 
In  such  action,  the  court  having  found  that  the  acts  of  the  lessee 
complained  of  constituted  a  nuisance  and  that  the  owners  "had  the 
means  of  knowing  and  should  have  known,  and  by  the  use  of  rea- 
sonable and  ordinary  care  could  have  known,  that  acts  of  lewdness 
and  prostitution  were  occurring  in  said  building,"  was  authorized 
by  the  act  to  perpetually  enjoin  all  the  defendants  from  permitting 
the  same  to  continue,  to  order  the  building  closed  for  one  year  and 
the  furnishings  therein  sold,  without  having  found  either  that 
the  owners  threatened,  and  unless  restrained,  would  continue  to 
maintain,  aid,  and  abet,  the  nuisance,  or  that  they  knew  the  build- 
ing was  used  in  violation  of  the  act.     (Id.) 
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be  liable  in  an  action  for  damages,  he  would  not  be  a  party  to  the 
liability  involved  in  the  reseifleion,  and  his  joinder  as  a  defend- 
ant will  not  justify  the  retention  of  the  action  in  the  county  of 
his  residence  as  ag^ainst  the  motion  and  demand  of  the  defendant 
party  to  the  contract  that  the  place  of  trial  be  changed  to  the 
county  of  the  latter's  residence,     (Karst  v.  Seller,  623.) 

0.  Ordek  Chanoino  Plaob  or  Tbiai^— Ebtoppsl  to  Commxncs  Nbw 

AcnoN. — Where  the  court  on  a  motion  by  one  defendant  to 
change  the  place  of  trial  to  the  county  of  his  residence  has  deter- 
mine^l  that  his  codefendant  is  not  a  proper  party  to  the  action 
and  granted  the  change  of  venue,  the  plaintiff  is  estopped  from 
bringing  a  new  action  and  again  making  the  latter  a  defendant 
to  give  jurisdiction  under  the  same  state  of  facts,  or  by  merely 
camouflaging  them  in  a  different  form  of  action  which  such  facts 
will  not  support.     (Id.) 

6.  BriiTiMXNT  Gauss  op  Action — Gonclusivi  or  Complaint — Bight 
TO  Pbssint  Suppioiknot  on  Motion  pos  Change  op  Vknub. — 
The  fact  that  the  complaint  states  a  cause  of  action  against 
the  defendant  resident  in  the  county  where  the  action  is  brought 
is  not  conclusive  as  against  a  motion  by  a  codefendant  to  change 
the  place  of  trial  to  the  county  of  the  latter's  residence,  but  it 
may  be  shown  on  such  motion  that  the  cause  of  action  stated 
does  not  in  reality  exist.     (Id.) 

7.  Ohdbb  pob  Chanob  or  Placb  or  Trial  —  Finality  of — Appbal 

rBOif. — An  order  for  change  of  place  of  trial  has  all  the  chaime- 
teristics  of  a  final  judgment,  and  an  appeal  lies  therefrom.     (Id.) 

PLEADING. 

1.  AonoN    rent    Monst    had    and    Biobivkd — Sbcbbt    Pbopits  — 

Sbvbeal  Counts  —  Constbuction  op  —  Fbaud.  —  Where,  in  an  ae- 
iioa  to  recover  the  difference  between  the  sum  plaintiff  paid 
for  a  one-half  interest  in  certain  mining  property  and  one-balf  of 
the  amount  alleged  to  have  been  the  actual  price  paid  for  said 
property  by  defendant,  which  amount  is  claimed  to  constitute  a 
secret  profit  made  by  defendant  while  acting  as  the  confidential 
agent  of  plaintiff,  the  plaintiff  first  states  his  cause  of  action  as 
a  quantum  meruit  for  money  had  and  received  and  then,  in  a 
second  count,  sets  forth  the  probative  facts  relied  upon  to  support 
the  cause  of  action,  but  there  is  no  allegation  in  such  second  count 
that  plaintiff  was  damaged  by  the  acts  of  defendant,  thus  specifi- 
cally pleaded,  or  that  the  property  is  of  less  value  than  plaintiff 
paid  for  it,  the  court  cannot  regard  the  second  count  as  stating 
a  cause  of  action  for  damages  for  fraud.     (Tower  v.  Wilson,  123.) 

2.  Bbpusal  op  Lbavb  to  Amend  —  Want  op  Erbob.  —  At  the  con- 
clusion of  the  trial,  and  after  the  court  bad  announced  its  views 
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aa  to  how  the  ease  should  be  deeided,  it  was  not  error  for 
the  eourt  to  refuse  the  plaintiff  leaye  to  amend  his  third 
amended  complaint  bj  adding  thereto  a  third  count,  which  he 
wtyM  a  ^further,  separate,  and  distinct  cause  of  action/'  where 
the  matters  set  forth  in  the  proposed  amendment  was  not  onlj 
inconsistent  with  the  averments  of  the  original  complaint,  as  finally 
•mended,  and  with  the  testimony  of  the  plaintiff  given  at  the 
trial,  but  raised  new  and  distinct  issues,  requiring  an  answer  from 
the  defendant,  and  which  could  have  been  asserted  under  the  first 
cause  of  action  of  the  original  complaint.     (Id.) 

t.  Action    nm    Monxt    hid    and    Bboeeyid  —  Gountekclaim    fob 

MONXTS     AoVANdD     COBPOBATION — STOCKHOLDEB'S     LIABILITY. — In 

this  action  to  recover  the  difference  between  the  sum  plaintiff 
paid  for  a  one-half  interest  in  certain  mining  property  and  one- 
half  of  the  amount  alleged  to  have  been  the  actual  price  paid 
for  said  property  by  defendant,  which  property,  subsequent  to  the 
transaction,  had  been  conveyed  to  a  corporation  organised  to 
operate  it,  the  stock  issued  in  consideration  therefor  having  been 
divided  between  plaintiff  and  defendant,  the  court  properly  per- 
mitted the  interposition  of  a  counterclaim  against  plaintiff  based 
on  his  stockholder's  liability  for  money  advanced  by  defendant  to 
the  corporation,  pursuant  to  the  original  agreement  under  which 
the  property  was  purchased,  for  use  in  working  and  developing  the 
property.     (Id.) 

4.  Action  lo  Riooyxb  on  Notbs — Amkndmknt  to  Fokxgloss  Most- 
OAGS  —  Ghanqs  of  Bbmedt.  —  The  amendment  of  a  complaint 
changing  the  nature  of  the  action  from  one  at  law  for  the  r»- 
eoveiy  of  the  balance  due  on  certain  promissory  notes  given  in 
payment  of  a  traction  engine  to  a  suit  in  equity  to  foreclose  a 
mortgage  on  such  engine  given  as  security  for  the  payment  of 
such  notes  does  not  change  :he  causes  of  action  set  forth  in  the 
original  complaint,  but  merely  changes  the  remedy.  (J.  L  Case 
T.  M.  Co.  V.  Copren  Bros.,   159.) 

5.  Election  of  Bxmbdies — Estoppel. — The  fact  that  the  plaintiff 
took  possession  of  the  mortgaged  property  and  undertook  to 
sell  the  same  under  the  provision  of  the  mortgage  authorizing 
it  to  take  that  course  in  case  of  a  default  in  the  payment  of  the 
notes,  and  then  commenced  an  action  at  law  for  the  deficiency, 
did  not  estop  it  from  thereafter  amending  its  complaint  and  suing 
in  equity  to  foreclose  the  mortgage  on  such  property,  the  attempted 
sale  pursuant  to  the  provisions  of  the  mortgage  not  having  been 
effected  and  the  original  action  not  having  been  prosecuted  to  final 
judgment.     (Id.) 

6.   CaPACITT    of    COBPOBATIOK  —  ESTOPPEL   OF   MOBTOAGOB    TO    DBNT.— 

A   mortgagor    of   property   who   has   dealt   with    the    mortgagee 
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offerer,  the  latter  did  not  attempt  to  withdraw  hia  offer  to  pur- 
ehaae  until  after  their  receipt,  the  seller  was  not  damaged  by  the 
delay  in  the  deliTery  of  the  telegram,  though  the  offerer  would 
have  completed  the  purchase  of  the  property  had  he  received  the 
telegram  upon  the  day  on  which  it  was  sent.     (Id.) 

5.  EzpiEATiOM  OF  Contract  Period  vob  Payment — Subsequent  Tak- 
ing Possession  or  Pbopebtt— Lubilttt  fob  Contract  Prick. — 
Where,  after  the  expiration  of  the  period  within  which  he  agreed 
to  pay  the  balance  of  the  purchase  price,  a  purchaser  takes 
possession  of  certain  horses  contracted  to  be  sold  and  does  not 
return  them  to  the  seller,  he  will  be  held  to  have  taken  the  horsea 
under  the  contract  and  subject  to  the  obligation  to  pay  the  con- 
sideration therein  named.     (Verdier  v.  Stoll,  558.) 

6.  Breach  op  Contract  for  Salb  of  Cbop  of  Potatoes — Election  of 
Bemedies — Action  for  Damages — Sufficiency  of  Complaint. — 
A  complaint  in  an  action  for  damages  for  breach  of  con- 
tract for  the  purchase  of  a  crop  of  potatoes  which  alleges  the 
making  of  the  contract  set  out  in  the  complaint,  plaintiff's  compli- 
ance with  its  terms,  its  breach  by  defendant,  and  the  damage  result- 
ing to  plaintiff  therefrom  is  sufficient  as  against  a  general  de- 
murrer, notwithstanding  it  may  be  uncertain  in  failing  to  allege 
which  remedy  plaintiff  elected  to  pursue  upon  defendant's  breach 
of  the  contract.     (Lillie  v.  Weyl-Zuckerman  A  Co.,  607.) 

T.  Measure  of  Damages. — Under  sectiona  8311  and  3353  of  the 
Civil  Code,  the  measure  of  damages  for  the  breach  of  such  a 
contract,  where  title  is  not  vested  in  the  purchaser  and  the  prop- 
erty is  not  resold  in  the  manner  provided  by  section  3049  of  the 
Civil  Code,  is  the  difference  between  that  which  the  purchaser 
agreed  to  pay  and  the  value  of  the  property  to  the  seller  on  the 
resale  thereof,  which  value  is  deemed  to  be  the  price  obtainable 
therefor  in  the  market  nearest  to  the  place  at  which  it  should  have 
been  accepted  by  the  buyer.     (Id.) 

8.  S^VLE  at  Market  Price  —  Good  Faith  of  Sbekb  —  Evidence. — 
In  this  action  for  damages  for  the  breach  of  a  contract  for  the 
purchase  by  defendant  of  a  crop  of  potatoea,  conceding  there  waa 
a  conflict  in  the  testimony  on  the  question,  nevertheless  there  was 
ample  evidence  to  justify  the  finding  of  tha  trial  court  that 
plaintiff  in  good  faith  sold  at  the  market  prioe.     (Id.) 

9.  Total  Weight  and  Salb  Price— Finding  Withim  Issues. — In 
such  action,  although  plaintiff  alleged  the  damage  resulting  to 
him  by  reason  of  defendant's  breach  of  the  contract,  without  alleg- 
ing th9  remedy  he  elected  to  pursue,  a  finding  as  to  the  total  weight 
of  the  potatoes  and  price  at  which  plaintiff  sold  them  was 
the  issues.     (Id.) 
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10.  Motive  Pbomftino  Breach — Imuaterial  Finding — Absencb  or 
PRXJXTDICB. — It  being  immaterial  what  motive  prompted  defendant 
to  breach  the  contract,  it  was  not  prejudiced  by  a  finding  that 
its  refusal  to  accept  and  pay  for  the  potatoes  according  to  the 
contract  was  not  on  account  of  the  quality  or  condition  of  the 
potatoes,  but  because  the  market  price  of  potatoes  had  greatly 
decreased  between  the  date  of  said  contract  and  the  date  of  such 
refusal  to  accept  the  same,  conceding  such  finding  was  not  within 
the  issues.       (Id.) 

See  Agency,  6;   Municipal  GorporationSy  1,  2,  6;  Paymenti  4; 
Vendor  and  Vendee,  2. 

SATISFACTION.    See  Sureties,  L 

SCHOOLS  AND  SCHOOL  DISTRICTS.    See  Contracts,  T. 
SENTENCE.    See  Criminal  Law,  84. 

STATUTE  OF  LIMITATIONa 

1.  BECOGNITION    op    ObUOATION — PSTITIOM    NOT    AdDBESSXD    TO    CBE1>- 

ITO&. — A  petition  by  the  guardian  of  certain  minors  for  permis- 
sion to  execute  a  second  mortgage  on  certain  property,  in  which 
an  existing  liability  in  favor  of  the  person  to  whom  such  second 
mortgage  is  proposed  to  be  issued,  being  addressed  to  the  court, 
is  not  sufficient  to  take  the  case  out  of  the  statute  of  limitations. 
Boper  V.  Smith,  302. 

2.  Forbearance  to  Sue  —  Estoppel  to  Plead  Statute  —  Exten- 
sion OP  Time  op  Payment — Suspension  op  Statute. — ^Where  a 
party  has  been  induced  by  the  debtor  to  forbear  suit  until  his 
right  of  action  is  barred  by  the  statute  of  limitations,  the  latter 
will  be  estopped  to  say  that  the  action  is  brought  too  late;  and 
if,  pending  the  running  of  the  statute,  the  time  of  payment  is 
extended  by  tbe  creditor,  with  the  assent  of  the  debtor,  the  statute 
does  not  run  during  the  time  of  the  suspension.     (Id.) 

3.  Indefinite  Period  por  Forbearanok — Consideration  —  Presump- 
tion.— Where  there  is  no  definite  period  that  the  creditor  agrees 
to  forbear,  but  there  is  a  valuable  consideration  given  for  such 
forbearance,  the  law  will  imply  that  it  must  be  for  a  reasonable 
duration.     (Id.) 

4.  Estoppel — ^Biohts  op  Privies. — Where  the  mortgagors  are  estopped 
to  plead  the  statute  of  limitations  as  against  the  original  mort- 
gagee, sneh  estoppel  will  also  run  in  favor  of  the  assignee  of  such 
mortgagee.     (Id.) 

6.  Statute  op  Limitations  —  Acknovojedoment  op  Debt  —  Must 
BK  Addressed  to  Creditors. — A  mere  memorandum,  although  it 
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STATUTE  OP  LIMITATIONS  (Continued). 

may  contain  a  distinct  and  unconditional  recognition  of  a  certain 
obligation,  unless  addressed  to  the  creditor,  is  not  sufficient  to  take 
the  debt  out  of  the  sUtute  of  Hmitaaons.  (O'Neill  t.  O'Neill, 
772.) 

See  Findings,  6;  Municipal  Corporations,  6. 
STATUTES.    See  Statutoiy  Construction,  1,  fL 

STATUTOHY  00N8TBUCTI0N. 

!•  Statutes — Exclusion  ow  Genbul  bt  Spigull  Law. — Though  it  is 
the  general  rule  that  a  special  controls  a  general  statute,  without 
regard  to  their  respectiye  dates,  still  it  is  not  always  or  necessarily 
true  that  a  special  law  entirely  excludes  from  its  field  of  operations 
the  provisions  of  a  general  law,  where  the  two  can  occupy  the  same 
domain  without  any  inherent  antagonism.     (Cohn  t.  Isensee,  531.) 

8.  Begall  op  Municipal  Elegtivb  Opficsrs — Consteuction  op  Spb* 
ciAL  Act  and  General  Laws  Tooethee — Foaic  op  Ballots — 
Provision  op  Blank  Spaces. — The  recall  act  of  January  2,  1912, 
which  provides  for  the  recall  of  elective  officers  of  incorporated 
cities  and  towns,  and  sections  1196  and  1197  of  the  Political  Code, 
which  are  a  part  of  the  general  law  that  deals  with  the  subject  of 
elections  in  a  general  and  comprehensive  manner,  are  in  pari 
materia  and  should  be  read  together  with  a  view  to  giving  effect  to 
a  consistent  legislative  policy,  namely,  to  provide  that  at  each  and 
Cfvery  election  held  in  this  state  at  which  a  candidate  for  public 
office  is  to  be  voted  for,  whether  it  be  a  general  municipal  election 
or  a  special  municipal  election  for  the  recaU  of  an  incumbent,  none 
but  official  ballots  furnished  by  the  state  shall  be  used,  and  on 
each  and  every  ballot  there  shall  be  suitable  spaces  wherein  any 
qualified  elector  may  express  his  choice  by  writing  in  the  name  of 
any  person,  and  not  be  required  to  choose  between  the  persons 
whose  names  may  be  printed  on  the  ballot  as  nominees  for  election. 
(Id.) 

8.  Construction  op  Statutes  Belatinq  to  Saicb  Subject  Mat- 
tee. — All  consistent  statutes  which  can  stand  together,  if  related 
to  the  same  subject,  shall  be  construed  together,  and  with  reference 
to  the  whole  system  of  which  they  form  a  part,  and  shall  be 
harmonized,  and  effect  given  to  all,  if  this  can  consistently  be  done, 
10  as  to  make  the  law  consistent  in  all  its  parts  and  uniform  in 
its  application  and  results.     (Id.) 

i.  General  Law  Eioiracino  Subject  Matter  op  Special  Law — 
GoNSTRUonoN  OP  —  Absence  op  Befuonanct. — Where  it  does  not 
clearly  appear  that  the  legislature  intended  to  prescribe  by  a 
special  statute  all  the  rules  that  should  govern  recall  elections,  and 
it  does  appear  that  the  language  of  a  general  statute  is  so  com- 
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STATUTORY   CONSTRUCTION    (Continued). 

prehensive  that  it  literally  embraces  the  subject  matter  of  the 
special  statute,  the  special  will  not  exclude  the  general  statute  from 
the  field  that  it  occupies,  unless  there  is  a  necessary  repugnancy 
between  the  acts.     (Id.) 

5.  ExPRESSio  Unius  Est  Exclusio  Altbrius  —  Nor  Applicable 
TO  RsNDXB  Statute  Invalid. — The  maxim  expresaio  tintua  est  ex- 
elusio  Meriiu  expresses  but  one  of  the  canons  of  interpretation, 
and  it  should  not  be  used  as  a  guide  for  the  construction  of  a 
statute  when,  if  adopted,  its  application  would  inyalidate  the  yery 
statute  sought  to  be  construed,  by  making  it  yiolative  of  some  con- 
stitutional inhibition.     (Id.) 

0.  Construction  or  Statutes  to  Uphold  Validity. — Where  a  statute 

is  fairly  susceptible  of  a  construction  that  makes  it  harmonize 
with  the  constitution  and  comport  with  the  legitimate  powers  of  the 
legislature,  that  is  the  construction  which  it  should  receive.     (Id.) 

7.  Disfranchisement  of  Voters  —  Construction  op  Statutes  to 
Prevent. — A  construction  of  an  election  law  that  will  permit  the 
▼irtual  disfranchisement  of  any  qualified  voter  should  never  be 
adopted  if  the  statute  be  fairly  susceptible  of  any  other  meaning. 
(Id.) 

See  Criminal  Law,  1. 

STOCK    AND   STOCKHOLDERS.    See   Accounting,   3;    Contracts,  4; 
Corporations,  13;  Payment,  1,  2. 

STOCKHOLDERS'  LIABILITY.    See  Payment,  2;  Pleading,  8. 

STREET   IMPROVEMENT   ACT.    See   Deeds,   IL 

STREET    LAW. 

1.  Work  Under  Road  District  Improvement  Act  ot  1907  — 
Lien  op  Laborers  and  Materialmen  —  Code  Provisions  In- 
applicable.— The  remedy  provided  for  laborers  and  materialmen 
under  the  terms  of  section  1184  of  the  Code  of  Civil  Procedure  is 
not  available  to  them  in  cases  where  their  claims  arise  out  of  the 
doing  of  labor  or  the  furnishing  of  materials  or  appliances  to  and 
for  a  contractor  having  a  contract  for  road  work  under  the  provi- 
sions of  the  Road  District  Improvement  Act  of  1907.  (Hunt  v. 
Continental  Nat.  Bank,  578.) 

2.  Adoption  op  Plans  and  SpsapicATioNs — Reference  to  in  Resolu- 
tion op  Intention  —  Certainty  op  Identipication.  —  A  recital 
In  a  resolution  of  intention  for  the  improvement  of  a  por- 
tion of  a  city  street  that  the  work  is  to  be  done  "in  accord- 
ance   with    the   plans    and   specifications    heretofore    adopted    for 
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STREET  LAW   (Continued). 

doing  said  work  and  now  on  file  In  tlie  office  of  the  eitj  clerk" 
is  not  uncertain  and  misleading  because  there  are  two  sets  of 
plans  and  specifications  on  file,  where  one  of  the  sets  was  filed 
the  same  day  the  resolution  of  intention  was  passed  and  referred 
to  the  terminal  streets  hj  the  names  by  which  they  were  then 
designated  and  the  other  set  was  filed  oyer  four  years  earlier 
and  referred  to  the  streets  by  which  they  were  designated  at  such 
earlier  date,  the  name  of  one  of  the  terminal  streets  having  sub- 
sequently  been   changed.     (Shepherd   v.   Chapin,   645.) 

8.  Altebnativs  Provisions  won  Ibon  or  Steel  Culverts — Absengb 
or  Injury. — Plans  and  specifications  are  not  invalidated  by  an 
alternative  provision  therein  for  culverts  of  corrugated  iron  or 
steel,  where  such  provision  will  not  seriously  affect  the  property 
owners.     (Id.) 

4.  Character  or  Gravel  Bbquirxd — Cbrtaintt  or  SpEOncATiONS — 
COMPUANOB  With. — Such  specifications  are  not  indefinite  and 
uncertain  as  to  the  character  of  gravel  required  in  that  they 
provide  that  such  gravel  shall  be  "of  sound  trap  rock  or  granite 
composition  equal  to  the  gravel  found  in  the  San  Joaquin  River," 
where  they  require  that  no  work  shall  be  accepted  which  may  be 
defective  in  its  construction  or  deficient  in  any  of  the  requirements 
therein  provided.  Such  specifications  cannot  be  complied  with  by 
the  furnishing  of  any  other  quality  of  gravel  than  that  specified 
merely  because  it  may  be  equal  to  that,  or  be  in  fact  found,  in 
the  San  Joaquin  Biver  at  some  remote  distance  from  the  city 
wherein  the  improvements  are  to  be  made.     (Id.) 

5.  Obedience  to  Instructions — Construction  or  SPBCincATioN3.--> 
Such  specifications,  in  requiring  that  "the  contractor  shall  be 
held  liable  for  the  faithful  observance  of  any  instructions  which 
may  be  delivered  to  him  or  to  his  representative  on  the  work/' 
are  not  subject  to  the  objection  that  the  contractor  is  made 
liable  for  the  instructions  given  him  by  any  person,  where 
such  requirement  is  but  a  portion  of  a  paragraph  of  the  specifi- 
cations and  is  immediately  preceded  by  a  provision  that  "the 
contractor  shall  be  constantly  on  the  work  during  its  progress,  or 
shall  be  represented  by  a  foreman  who  is  competent  to  receive  and 
carry  out  any  instructions  that  may  be  given  him  by  representa- 
tives of  the  street  superintendent."     (Id.) 

8.  Issuance  or  Bonds  —  Identipication  or  Act  to  bx  Issued 
Under  —  Supticienoy  or  Besolution  or  Intention. — Where  the 
resolution  of  intention  recites  that  all  the  proposed  work  shall  bo 
done  under  the  Improvement  Act  of  1911,  that  serial  bonds  shall  bo 
issued  to  represent  each  assessment  of  twenty-five  dollars  or  more, 
and  that  they  shall  extend  over  a  period  not  to  exceed  nine  years 
from  tlie  second  day  of  January  next  succeeding  their  date,  paj/ 
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able  in  equal  annual  insiallments  on  the  second  day  of  January 
each  year  thereafter,  it  sufficiently  appears  that  the  bonds  are  to 
be  issued  under  the  Improvement  Act  of  1911,  and  not  under  the 
Improvement  Bond  Act  of  1915.     (Id.) 

7.  TiMB  Bonds  to  Run — Sufficiency  of  Specification  in  Resolu- 
tion OF  Intention. — Section  61  of  the  Improvement  Act  does  not 
require  that  the  resolution  of  intention  shall  distinctly  specify 
a  definite  time  in  which  the  bonds  are  to  run,  it  being  sufficient 
if  it  states,  in  the  language  of  the  statute,  that  the  bonds  "shall 
extend  over  a  period  not  to  exceed  nine  years  from  the  second  day 
of  January  next  succeeding  their  date."     (Id.) 

8.  Special  Taxation  fob  Local  Improvements  —  Oonstitutional 
Right  of  Psopertt  Owners  to  be  Heard. — No  constitutional  rights 
of  property  owners  are  invaded  in  the  enactment  of  statutes  tor 
special  taxes  for  local  improvements  if,  at  some  stage  of  the  pro- 
ceeding, the  property  owner  has  the  right  to  a  hearing  upon  the 
question  as  to  what  portion  of  the  tax  shall  be  assessed  upon  his 
land.     (Id.) 

9.  Statutory   Right   to    Protest   Against   Work  —  When    Effec- 

ttvb  to  Avert  Further  Proceedings. — The  right  of  property 
owners  to  protest  and  avert  further  proceedings  is  purely  the  crea- 
ture of  the  statute,  and  this  privilege  afforded  to  the  land  owner 
by  the  ''Improvement  Act  of  1911"  is  a  conditional  one  only,  and 
in  order  to  be  effective  requires  the  approval  of  more  than  one- 
fifth  of  the  members  uf  the  board.     (Id.) 

10.  Notice  of  Improvement  —  Size  of  Letters  —  Immaterial  De- 
fect.— A  notice  of  improvement  posted  by  the  superintendent  of 
streets  is  not  fatally  defective  because  the  length  of  the  letters 
comprising  said  words  is  from  one  twenty-fifth  to  one  sixty -fourth 
less  than  the  one-inch  prescribed  by  the  statute.     (Id.) 

See  Deeds,  11. 
STREET  OPENING  ACT.    See  Deeds,  11. 
SUBSCRIPTIONS.    See    Corporationa,   1,   fL 
SUMMONS. 

■ 

Jurisdiction  —  Defegttvb  Summons  —  Appearance  —  Waiver,  — * 
Where  a  defendant  entitled  to  a  ten-days  summons  is  served  with 
a  three-days  summons  and  she  fails  to  move  to  quash  the  summons 
but  appears  generally  by  demurrer  and  submits  to  the  jurisdiction 
of  the  court,  she  cannot  thereafter,  on'  appeal,  complain  of  the  fact 
that  the  summons  served  was  Insufficient  as  to  the  time  therc'in 
given   her   to   appear.     (Tropical    Investment   Co.   v.   Brown,   200.) 
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JuKiSDiCTiON  —  How  Dbtebminsd  —  JUDGMENT  Peatxd.  —  Whether  tb* 
superior  eourt  has  jurisdiction  in  an  action  at  law  is  to  be  de- 
termined by  the  demand  or  prayer  of  the  complaint,  made  in 
good  faith  and  reasonablj  supported  by  the  allegations  on  which 
it  is  founded,  and  if  this  demand  amounts  to  three  hundred 
dollars,  exclusive  of  interest,  such  court  has  jurisdiction  of  the 
case  for  all  purposes,  entirely  regardless  of  the  amount  which  the 
plaintiff  may  finally  be  held  to  be  entitled  to  recover.  (Hall  t« 
Gline,  616.) 

SUPKRSEDEAS.    See  Guardian  and  Ward,  2. 

SURETIES. 

1.  Bond  PsNDiMa  Appbal — Satibfagtiom  ot  Judoiont  Through 
Fraudulent  Representations  —  Release  ov  Subxtt  —  Want  ov 
Prejudice. — Where  a  surety  company  which  has  given  a  bond 
on  an  appeal  from  a  judgment  obtained  by  the  plaintiffs  in  a 
given  action  is  secured  from  loss  by  a  deposit  of  money  by  the 
defendant,  which  sum  it  continues  to  hold  in  its  possession,  it  is 
not  prejudiced  by  the  action  of  the  plaintiffs  in  satisfying  the 
judgment  on  appeal,  it  is  error  for  the  trial  eourt  to  decree  that 
defendants,  and,  therefore,  in  a  subsequent  action  by  the  plain- 
tiffs to  set  aside  such  satisfaction,  following  the  affirmance  of  the 
judgment  on  appeal,  it  is  error  for  the  trial  eourt  to  decree  that 
the  surety  company  was  released  from  the  land.  (Trimlett  v. 
Lynch,  42.) 

2.  Deposit  by  Third  Person  —  Ownership  or  Monet — Interven- 

tion.— The  fact  that  the  money  was  deposited  with  the  surety 
company  by  the  daughter  of  the  judgment  debtor,  to  whom  it  had 
been  loaned  by  the  latter,  did  not  make  it  a  deposit  by  a  third 
person  and,  therefore,  in  such  action  to  set  aside  the  satisfaction 
of  the  judgment,  the  daughter  is  not  entitled  to  intervene  and 
recover  the  deposit.     (Id.) 

See   Mortgages,   6,   13. 
TAXATION.    See   Street  Law,  8. 

TAXES.    See  Contracts,  18,  20,  21;  Waters  and  Water  Bights,  2,  3. 
TENDER.    See  Leases,  2. 

TIDE-LANDS. 

1.  Power  op  Legislature  to  Grant  to  Municipality. — The  legis- 
lature   under    the    terms    of    the    cuustitution    has    the    power    to 
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TIDE-LANDS   (Continued). 

grant  to  a  municipality  tide-lands  and  harbor  frontages  to  which 
the  state  holds  title  for  certain  trust  purposes  from  the  general 
gOTornment,  where  such  grant  is  for  a  purpose  in  harmony  with  the 
trusts  upon  which  the  state  was  invested  with  title  to  the  same. 
(Los  Angeles  t.  Paeifie  Coast  S.  8.  Co.,   15.) 

2.  Conveyance  to  City  of  Los  Angeles  —  Title  Acquired  — 
BioHT  TO  Maintain  Action. — ^Under  the  act  of  the  legislature  of 
1911  (Stats.  1911,  p.  1256),  granting  to  the  city  of  Los  Angelea 
a  certain  tract  of  submerged  land,  title  to  which  had  theretofore 
been  held  by  the  state  for  certain  trust  purposes,  that  city  became 
possessed  of  all  the  power  which  the  state  formerly  held  in  relation 
to  said  lands  and  of  all  the  rights  to  the  ownership  and  possession 
thereof  which  the  state  had  prior  to  said  grant,  and  hence  with  full 
power,  as  the  successor  of  the  state,  to  maintain  an  action  against 
one  claiming  to  hold  a  public  franchise  for  the  possession  and  use 
of  said  premises  for  the  purpose  of  maintaining  a  wharf  thereon 
under  the  provisions  of  sections  2906-2920  of  the  Political  Code. 
(Id.) 

TIME.    See  Divorce,  10;  Franchises,  1;  Public  Works,  1;  Statute  of 
Limitations,  3;   Street  Law,  7. 

TITLE.    See  Deeds,   1,   2;    Injunction,   1;   Mortgages,   1;    Promissory 
Notes,  7;  Waters  and  Water  Bights,  3,  4. 

TORTS.    See  Pleading,  12. 

TRADEMARKS. 

1.  Use  o»  Container  Ooumon  to  Trade— Deception  o»  Public — 
Unpaib  Competition. — ^Where  the  cans  used  by  both  parties  to  a 
suit  for  alleged  unfair  competition  in  the  packing  and  sale  of 
canned  tuna  are  of  the  style  put  out  by  can  manufacturers  and 
are  used  by  all  the  tuna-packing  companies,  the  fact  that  anyone 
is  deceived  by  the  size,  shape,  and  general  make-up  of  the  cans 
does  not  help  the  plaintiff's  case,  since  plaintiff  must  show  decep- 
tion arising  from  some  feature  of  its  own,  not  common  to  the 
publie.     (So.  CaL  P.  Co.  v.  White  Star  C.  Co.,  426.) 

2.  Monopolization  of  a  Color. — While  sometimes  a  color,  taken  in 
connection  with  other  characteristics,  may  serve  to  distinguish 
one's  goods,  and  thus  be  protected  by  the  courts,  as  a  rule,  a 
color  cannot  be  monopolized  to  distinguish  a  product.     (Id.) 

3.  Ditference    in    Labels  —  Absence    op    Confusion.  —  Where    the 

difference  between  plaintiff's  and  defendant's  labels  is  so  marked 
in  other  respects  that,  in  the  absence  of  identity  of  color,  there 
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ean  be  no  possibility  of  confusion,  a  charge  of   unfair  eompeti- 
tion  falls  to  the  ground.     (Id.) 

4.  Descriptive  Symbol  not  Subject  to  Appbopriation.  —  There 
can  be  no  exclusive  appropriation  of  the  figure  of  a  fish  for  use 
on  labels  to  be  used  in  connection  with  the  sale  of  canned  tuna. 
To  give  the  right  of  exclusive  appropriation^  the  sign  or  figure 
must  be  some  arbitrary  form  or  figure,  not  suggestive  of  the 
nature  of  the  article  to  which  it  is  affixed.     (Id.) 

6.  Falsehoods — Whkn  Pubuc  Protected. — ^The  law  of  unfair  com- 
petition does  not  protect  purchasers  against  falsehoods  which 
the  tradesman  may  tell;  the  falsehood  must  be  told  by  the  article 
itself  in  order  to  make  the  rule  of  unfair  competition  applicable. 
(Id.) 

6.  Duty  to  Pubuc  and  Bivals. — One  who  so  names  and  dresses  his 
product  that  a  purchaser  wtho  exercises  ordinary  care  to  ascertain 
the  sources  of  its  manufacture  can  readily  learn  that  fact  by 
a  reasonable  examination  of  the  boxes  or  wrappers  that  cover  it 
has  fairly  discharged  his  duty  to  the  public  and  to  his  rivals,  and 
is  guiltless  of  that  deceit  which  is  an  indispensable  element  of  un- 
fair competition.     (Id.) 

TRANSCRIPT.    See  BiU  of  Exceptions,  8. 

TRIAL. 

Reservation  of  Bulinos — Irregularities — Want  of  Prejxtdici — 
Appeal. — Where  the  reservation  of  a  ruling  by  the  trial  court 
constitutes  a  mere  irregularity,  and  does  not  result  in  any  injustice 
to  the  complaining  party,  the  judgment  will  not  be  disturbed  on 
appeal  because  of  such  irregularity.  (Ebner  t.  West  Hollywood 
T.  Co.,  186.) 

TKUSTS. 

Execution  of  Mortgage  fob  Benefit  of  Creditors— Enforcement 
OF  Payment — Discretionary  Powers  of  Trustee — Right  of 
Creditors  to  Compel  Action. — Where  a  debtor  executes  a  note 
and  chattel  mortgage  to  a  trustee  for  the  benefit  of  his  creditors 
and  there  is  no  agreement  among  the  creditors  giving  such  trustee 
discretionary  power  as  to  the  time  and  conditions  under  which  he 
should  proceed  to  enforce  payment  under  the  terms  of  the  note 
and  mortgage,  one  of  the  principal  creditors  has  the  right  to  insist 
upon  reasonably  prompt  action  by  the  trustee.  (Sierra  Paper  Co. 
V.  Greppin,  630.) 

See  Deeds,  5,  6;  Tide-lands,  h 
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UNLAWFUL  detainer. 

1.  Breach  of  Covenants  or  Lease — Demand  of  Possession — When 
AIiTEa^ATIV£  Notice  not  Necessary. — Where  the  conditions  and 
eovenants  of  a  lease  violated  by  a  lessee  are  such  that  they  can- 
not be  performed  within  three  days  after  the  giving  of  a  written 
notice  and  demand  of  possession,  the  lessor  is  not  required  to  serve 
therewith  the  alternative  three  days'  notice  to  perform  the  cove- 
nants of  said  lease  or  deliver  possession  referred  to  in  subdivision 
8  of  section  1161  of  the  Code  of  Civil  Procedure.  (Matthews  v. 
Digges,  561.) 

2.  Acceptance  of  Overdue  Bent — Knowledge  of  Lessee's  Breach 
of  Covenant — Continotno  Breach  not  Waived. — A  covenant 
in  a  lease  that  ''The  parties  of  the  second  part  [lessees]  also 
agree  that  they  will  at  their  own  cost  and  expense  use  reasonable 
efforts  to  poison  squirrels  upon  said  leased  property,  the  party  of 
the  first  part  [lessor]  at  his  own  cost  and  expense  to  furnish  the 
necessary  poison/'  being  a  continuing  covenant,  the  acceptance  of 
an  installment  of  rent  with  knowledge  of  the  lessees'  breach  thereof 
will  not  constitute  a  waiver  of  the  continuing  breach  of  such  cove- 
nant after  the  payment  of  such  past-due  rent.     (Id.) 

8.  Relief  from  Forfeiture  of  Lease — ^Discretion  of  Trial  Court — 
Appeal. — The  matter  of  granting  or  denying  an  application, 
under  section  1179  of  the  Code  of  Civil  Procedure,  to  be  re- 
lieved from  the  forfeiture  of  a  lease  for  breach  of  covenant  is  one 
which  lies  so  largely  in  the  discretion  of  the  trial  court  that  it  re- 
quires a  very  clear  showing  of  an  abuse  of  such  discretion  to  justify 
a  reversal  by  the  appellate  court  of  the  order  made  thereon.     (Id.) 

VARIANCE.     See  Criminal  Law,  10,  33;  Pleading,  9. 

VENDOR  AND  VENDEE. 

1.  Fiduciary  Relationship — Sale  of  Mine — Necessity  for  Disclos- 
ing Profits. — Where  plaintiff  and  defendant  stood  on  equal  terms, 
and  neither  owed  the  other  any  special  duty  of  a  fiduciary  nature, 
it  was  no  breach  of  faith  for  defendant  to  sell  plaintiff  a  one- 
half  intevest  in  the  mining  property  for  a  sum  fixed  by  the  latter, 
no  matter  what  it  may  have  originally  cost,  provided  there  was 
no  fraud  or  deceit  in  the  matter;  and,  under  such  circumstances, 
defendant  was  not  bound  to  disclose  to  plaintiff  the  profit  which 
he  waa  making  in  the  transaction.     (Tower  v.  Wilson,  123.) 

2.  Sale  of  Land  in  Gross — Quantitt  Conveyed. — A  sale  of  a  spe- 

cified traet  of  land  without  any  specification  of  the  quantity  of  the 
land  contained  in  such  tract,  as  where  the  land  is  described  as 
a  certain  farm,  or  a  certain  tract,  or  a  certain  lot  in  a  block,  or 
where  the  sale  is  of  a  parcel  of  land  by  street  and  number  only, 
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VENDOB  AND  VENDEE  (Continued). 

18  a  sale  in  gross  and  does  not  bind  the  vendor  to  convej  an/ 
particular  quantity.     (Miller  v.  Moore,  283.) 

3.  Mods  or  Spegifioation — Intention  ov  Pasties. — The  distinc- 
tion as  to  whether  a  sale  is  in  gross  or  not  does  not  entirelj  depend 
upon  whether  or  not  payment  is  to  be  made  in  a  lump  sum  or  at 
80  much  per  foot  or  acre,  or  upon  the  mode  of  specifying  the 
quantity  of  the  land,  but  is  governed  by  the  intention  of  the 
parties  aa  shown  by  a  proper  construction  of  the  contract.  The 
facts  in  the  case  at  bar  showed  that  the  parties  A&tended  the  sale 
of  a  specific  quantity  of  land.     (Id.) 

See  Contracts,  8,  15;   Mortgages^  9. 

VENUE.    See  Place  of  Trial. 

VEBDICT.    See   Eminent   Domain,   1;    Negligence,   24,   27,  43;    New 
Trial,  8. 

WAIVEB.    See  Broker's  Commissions,  8;  Corporations,  3,  6;  Coontiea, 
2;    Deeds,   8;    Equity,    1;    Pleading,   12;    Prisons,  4. 

WABBANTY.    See  Accident  Insurance,  3,  7,  8;  Sales,  1. 

WATEBS  AND  WATEB  BIGHTS. 

1.  Ownership   of  Ditch  and  Watees— SumciKNor  o»  Finding.— 

In  an  action  brought  to  determine  the  respective  rights  of  the 
parties  to  a  certain  water  ditch  and  to  the  waters  flowing  therein, 
ft  finding  that  plaintiff  is  the  owner  of  the  ditch,  "subject  to  the 
rights  of  the  defendants  ...  as  in  this  judgment  set  forth,"  the 
interests  of  the  defendants  tlso  being  found  and  set  forth,  con- 
stitutes a  sufficient  finding  m  to  the  ownership  of  the  ditch, 
although  such  finding  appears  in  the  conclusions  of  law.  (Ayer 
▼.  Grondoni,  218.) 

2.  Payment    ov    Taxes — Admission    bt    Pleadings  —  Confuctino 

Finding. — In  such  action,  a  finding  that  the  rights  of  plaintiff  in 
and  to  the  ditch  and  in  and  to  the  water  rights  were  regularly 
assessed  by  the  assessor  for  forty  years  last  past  to  the  plaintiff 
and  his  predecessors  in  interest,  and  that  all  taxes  so  levied  and 
assessed  upon  the  rights  of  the  plaintiff  and  his  predecessors  in 
interest  have  been  paid  by  the  plaintiff  and  his  predecessors  in 
interest,  is  contrary  to  the  admission  of  the  pleadings  where  the 
eomplaint  alleges,  and  the  answer  admits  by  failure  to  deny,  that 
the  plaintiff  and  his  predecessors  in  interest  for  forty  years  have 
paid  all  taxes  levied  and  assessed  against  said  ditch  and  water 
rights.     (Id.) 
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WATERS  and  water  BIGHTS  (Continued). 

8.  Appubtenanoes  to  L^ni>— Sepabatb  Payment  ot  Taxes  not 
KssENTiAL  TO  PRESCRIPTION. — Where  an  interest  in  a  ditch  and 
water  right  has  become  appurtenant  to  a  certain  piece  of  land 
upon  which  all  taxes  that  have  been  levied  and  assessed  have  been 
paid,  no  separate  payment  of  taxes  on  the  ditch  or  water  right  by 
the  owners  of  such  land  is  required  in  order  to  enable  them  to 
claim  title  by  prescription.     (Id.) 

4.  User  ov  Reduced  Amount  or  Water — Priority  or  Bights — 
Adverse  Title. — Where  up  to  a  period  of  about  twelve  years  prior 
to  the  commencement  of  the  action  the  plaintiff  and  his  prede- 
eessors  in  interest  used  175  inches  of  water,  and  thereafter  used 
five  inches  of  water,  the  right  to  that  amount  of  water  was 
prior  and  superior  to  the  rights  of  the  defendants  who  claimed 
title  by  prescription;  and  the  defendants  could  not  by  adverse 
user  acquire  title  to  the  five  inches  of  water  that  the  plaintiff  was 
all  the  time  putting  to  a  beneficial  use.     (Id.) 

6.  Prescription — Excessive  Diversion. — One  actually  diverting  water 
under  a  claim  of  appropriation  for  a  useful  or  beneficial  purpose 
cannot  by  such  diversion  acquire  any  right  to  divert  more  water 
than  is  reasonably  necessary  for  such  use  or  purpose,  no  matter 
how  long  a  diversion  in  excess  thereof  has  eontinued.  (Stinson 
Co.  V.  Lemoore  Co.,  241.) 

6.  Amount  or  Water  Necessary — Weight  or  Opinion  Kvidence. — 

In  determining  whether  the  amount  of  water  in  fact  used  on 
a  given  acreage  was  applied  to  a  beneficial  use  and  was  reason 
ably  necessary  for  irrigation  and  the  other  purposes  to  which  it 
was  devoted,  the  testimony  of  farmers,  and  of  superintendents, 
ditch -tenders,  stockholders,  irrigators,  and  the  presidents  and  di- 
rectors of  the  various  irrigation  systems,  whose  actual  knowledge 
of  the  lands  and  the  use  of  water  thereon  has  extended  over  a 
period  of  years,  is  of  a  higher  quality  than  the  mere  opinion  of 
experts  who  have  made  a  mere  casual  or  theoretical  survey  of  the 
lands.     (Id.) 

7.  Presumption  in  Favor  or  Prior  Appropriator. — In  determining 
how  much  of  the  water  in  fact  used  on  a  given  acreage  was 
reasonably  necessary  for  the  purpose  for  which  it  was  used, 
a  court  should  be  liberal  with  the  appropriator  to  the  extent,  at 
least,  that  it  should  not  deprive  him  of  any  portion  of  the  amount 
of  water  that  he  has  in  fact  used  for  the  period  necessary  to  gain 
title  by  prescription,  unless  it  is  clearly  and  satisfactorily  made  to 
appear  that  he  has  used  more  than  was  reasonably  necessary. 
(Id.) 

8.  CoNFLiCTiNo  Rights  to  Waters — Erroneous  Rulings  or  Trial 
Court — Prejudicial  Conduct — Preponderance  of  Evidence — New 
Trial. — In  these  actions  involving  the  rights  of  various  coiupauie* 
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WATERS  AND  WATER  RIGHTS  (Continued). 

to  divert  water  from  a  given  river  for  irrigation  purposes,  the 
various  rulings  of  the  trial  court  with  reference  to  the  admission 
and  rejection  of  evidence,  standing  alone,  were  such  that  thej 
might  have  been  regarded  as  without  prejudice,  but  when  coupled 
with  the  conduct  of  the  trial  judge  and  the  fact  that  the  evidence 
preponderates  in  favor  of  appellant,  were  saeh  that  the  interests 
of  justice  demanded  a  new  triaL     (Id.) 

9.  Pbescription — Exoessivi  Diversion.  —  Judgment  and  order  re- 
versed on  t&e  authority  of  Stinson  Canal  ^  Irr.  Co.  v.  Lemoore 
Canal  ^  Irr,  Co,  et  dL,  and  Stinson  Canal  4"  ^^*  Co,  et  dL  v.  Poo- 
pie's  Ditch  Co,  et  al.,  ante,  p.  241.  (Cuthbert  Burrel  Company  v. 
The  People's  Ditch  Co.,  795.) 

See   Easements,    1,  2;    Mining  Law,   5;    Municipal  Water  Dis- 
tricts, 1. 

WHARVES.    See  Franchises,  1;  Tide-lands,  2. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Employment  as  Truck  Driver — Use  or  fob  Other  Purposes — 

Injury — Scope  of  Employment. — Where  a  person  employed  in 
the  main  as  a  truck  driver,  but  made  use  of  by  his  employer  to 
do  other  things  than  such  as  would  come  within  the  strict  course 
of  his  duties  as  such  truck  driver,  such  as  joining  with  those  imme- 
diately in  charge  of  the  saws  in  the  mill  operated  by  his  employer 
in  sawing  out  lumber  with  which  to  load  the  truck  operated  by 
him,  and  in  doing  other  work  which  required  him  to  use  or  assist 
in  using  the  saws,  is  injured  while  operating  a  rip-saw  to  cut 
some  pieces  of  lumber  for  use  in  putting  additional  sideboards 
on  his  truck  and  fixing  the  tail-board  thereof,  in  order  to  carry 
larger  loads  of  wood  which  he  was  instructed  to  haul,  no  objection 
being  made  to  his  thus  using  the  saw,  and  he  having  been  accus- 
tomed to  make  such  repairs  and  changes  in  his  truck  as  might  be 
needed  or  as  would  facilitate  the  work  which  he  was  required  to 
do  with  it,  the  Industrial  Accident  Commission  is  justified  in  find- 
ing such  injuries  were  received  in  the  course  of  his  employment. 
(Calaveras  C.  Co.  v.  Industrial  Ace.  Com.,  88.) 

2.  Course  of  Employment — Leaving  Premises  to  Sbgurb  Food. — If 
an  employee,  during  the  hours  of  his  employment,  leaves  the  place 
of  employment,  with  the  knowledge,  consent,  and  approval  of  his 
employer,  for  the  purpose  of  procuring  a  bottle  of  milk  to  use  with 
his  lunch,  as  was  his  custom,  he,  while  ministering  unto  himself,  ia 
nevertheless,  in  a  remote  sense,  engaged  in  an  act  which  con- 
tributes to  his  efficiency  and  furtherance  of  the  work  of  his  em- 
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WORKMEN'S  COMPENSATION   ACT    (Continued). 

plojer,  and  is  entitled  to  compensation  for  injuries  received  while 
thns  engaged.     (Papineau  ▼.  Industrial  Ace.  Com.,  181.) 

§ 

3.  Control  ov  Elevators  bt  Landlord — Use  bt  Pubuc — PREifisss 
or  Employer. — The  facts  that  the  elevator^  the  closing  doors  of 
which  caught  and  injured  such  employee,  was  controlled  by  the 
owners  of  the  building  in  which  the  employer  conducted  a 
barber-shop  and  that  the  elevators  in  the  building  were  for  the  use 
of  all  persons  having  occasion  to  use  them  as  a  means  of  access 
to  the  building,  could  not  a£fect  such  employee's  right  to  compensa- 
tion from  his  employer.  Such  elevators  constituted  an  appurtenance 
to,  and  therefore  a  part  of,  the  premises  leased  by  such  em- 
ployer.    (Id.) 

4.  Liability   or   Owner — Bbleask   by   Employee  —  Rights   or   ETm- 

PLOYER  NOT  APTEOTED. — The  Rct  of  such  employee,  without  the 
knowledge  of  the  employer,  and  before  the  filing  of  his  claim  with 
the  Industrial  Accident  Commission,  in  executing  to  the  owners  of 
the  building  a  release  of  all  liability  against  them  on  account  of 
the  injury  sustained,  in  consideration  of  the  payment  to  him  of 
a  given  sum  of  money,  could  not  destroy  the  employer's  right,  as 
provided  by  section  26  of  the  Workmen's  Compensation  Act,  to 
recover  against  the  owners  of  such  building  for  liability  created  on 
account  of  the  award  made  by  the  commission  in  favor  of  the  in- 
jured employee  and  against  such  employer.     (Id.) 

5.  Employment  as  Carpenter  on  Dairy  Farm — Course  op  Business 
or  Employers — Evidence. — In  this  proceeding  involving  an  award 
by  the  Industrial  Accident  Commission  in  favor  of  the  widow  and 
minor  children  of  a  man  who  died  from  injuries  received  through 
the  giving  away  of  a  scaffolding  used  in  connection  with  the  con- 
struction of  a  silo  on  the  dairy  farm  of  the  copartners  by  whom 
he  was  employed,  the  testimony  of  one  of  the  copartners  showed 
that  the  engagement  of  the  deceased  was  in  the  course  of  the  busi- 
ness or  occupation  of  the  copartners.  (Globe  L  Co.  v.  Industrial 
Ace.  Com.,  328.) 

6.  EXection  to  Come  Within  Compensation  Law — Taking  Out  or 
Insurance — Eviden^se. — In  this  proceeding  involving  an  award  by 
the  Industrial  Accident  Commission  against  the  insurance  carrier 
of  certain  copartners  and  in  favor  of  the  widow  and  minor  chil- 
dren of  a  man  who  died  from  injuries  received  through  the  giving 
away  of  a  scaffolding  used  in  connection  with  the  construction  of 
a  silo  on  the  dairy  farm  of  the  copartners,  the  admissions  in  the 
answer  of  the  insurance  carrier  and  its  stipulations  during  the 
course  of  the  hearing  showed  that  such  copartners  had  elected  to 
bring  themselves  within  the  provisions  of  the  compensation  law, 
and  also  that  insurance  bad  been  taken  out  thereunder.     (Id.) 
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WRITTEN  INSTRUMENTS. 

AOKNOWLEDOMET  OF  INDEBTEDNESS  —  OONSTBUOTION  OT  —  PiJtOL  EVI- 
DENCE.— A  written  instrument  in  the  nature  of  a  due-bill  made  and 
executed  by  the  defendant  whereby  she  acknowledged  that  she  was 
indebted  to  plaintiff's  assignor  in  a  given  sum,  in  the  absence  of 
facts  showing  that  it  was  procured  by  fraud,  mistake,  or  duress, 
must  be  construed  in  accordance  with  the  plain  import  of  the  lan- 
guage used  therein;  and  in  an  action  thereon,  evidence  to  prove 
the  general  nature  of  the  business  between  the  parties  and  to  show 
the  facts  and  circumstances  to  aid  in  deciding  what  occurred  or 
to  explain  what  occurred  when  the  writing  was  given,  la  inadmia- 
dble.     (Offerdahl  v.  Brydges,  654.) 


